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OF  THB 


District  of  Coltjmbia. 


EUREKA  DAIRY  COMPANY  v.  McSWEEN, 


Fraudulent   Conveyances;    Contracts;    Rescission   and   Cancei.ation 
OF  Instrument;  Evidence. 

1.  Qwrre,  whether,  before  bringing  suit  to  set  aside  a  sale  as  fraudulent, 

and  to  recover  a  part  of  the  purchase  price  which  has  been  paid, 
it  is  incumbent  upon  the  purchaser  to  offer  to  place  the  seller,  as 
far  as  practicable,  in  the  position  he  occupied  when  the  sale  was 
made. 

2.  Canceling  an  executed  contract  is  an  exertion  of  the  most  extraordinary 

power  of  a  court  of  equity,  which  ought  not  to  be  exercised  except 
in  a  clear  case,  and  never  for  an  alleged  fraud,  unless  the  fraud 
be  made  clearly  to  appear;  never  for  alleged  false  representations, 
unless  their  falsity  is  certainly  proved  and  unless  the  complainant 
has  been  deceived  and  injured  by  them.  (Following  Shappirio  v. 
Goldberg,  20  App.  D.  C.  193.) 
8.  Where',  in  an  equity  suit,  the  testimony  of  the  parties  differs  as  to 
what  the  books  of  account  of  a  business  which  are  in  evidence  show 

VoL  xxxvn.— 1. 
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the  daily  receipts  of  the  business  to  have  been  for  a  period  of  sev- 
eral months,  it  is  not  incumbent  upon  this  court  to  undertake  the 
work  of  an  expert  accountant  to  determine  whose  testimony  is  cor- 
rect. 

4.  Mere  suspicion  that  a  sale  was  fraudulent  is  not  sufficient  to  justify 
a  court  of  equity  setting  it  aside  at  the  suit  of  one  of  the  parties. 
The  evidence  must  leave  an  abiding  conviction  that  bad  faith  was 
practised. 

6.  In  a  suit  by  the  purchaser  of  the  ioe  cream  and  caf6  part  of  a  dairy, 
ice  cream,  and  caf6  business,  to  vacate  the  sale,  and  for  the  re- 
covery of  a  part  of  the  purchase  price  which  had  been  paid,  on  the 
ground  that  the  defendant  had  falsely  represented  the  profits  of  the 
part  of  the  business  sold  to  have  been  $150  a  month,  where  it  ap< 
peared,  among  other  things,  that  the  books  of  account  had  been 
left  where  the  plaintiff  could  have  seen  them  if  he  had  so  desired; 
that  the  defendant  had  said  to  the  plaintiff's  son  that  as  the  books 
related  to  the  entire  business,  he  could  not  tell  what  the  profits 
were,  but  could  only  approximate  them;  that  while  the  plaintiff 
himself  testified  that  the  defendant  had  represented  the  profits 
to  have  been  $160  a  month,  he  further  testified  that  the  defendant 
told  him  he  could  only  approximate  the  expense,  and  it  would  be 
impossible  to  tell  from  the  books  what  he  was  making  out  of  each 
business;  and  the  defendant  denied  that  he  made  the  alleged  repre- 
sentations as  to  profits,  and  said  he  had  merely  told  the  plaintiff 
how  he  could  save  $150  a  month;  and  it  further  appeared  that  the 
place  where  the  business  was  conducted  was  closed  several  months 
after  the  purchase,  and  while  plaintiff  was  still  in  possession,  be- 
cause of  the  smallpox:  it  was  held  that  the  evidence  could  properly 
form  the  basis  of  a  finding  of  nothing  more  than  that  the  defendant 
gave  expression  to  a  mere  opinion  as  to  the  condition  of  the  busi- 
ness he  was  selling;  and  a  decree  vacating  the  sale  was  reversed. 

No.  2236.     Submitted  February  9,  1911.    Decided  March  16,  1911. 

Heabing  on  an  appeal  by  the  defendant  from  a  decree  of 
the  Supreme  Court  of  the  District  of  Columbia,  sitting  as  a 
court  of  equity,  vacating  a  sale  as  fraudulent.       Reversed, 

The  CoTJET  in  the  opinion  stated  the  facts  as  follows: 

This  appeal  is  from  a  decree  of  the  supreme  court  of  the 
District  rescinding  a  contract  between  the  parties  to  the  suit 
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upon  the  grotmd  that  it  was  induced  by  fraudulent  representa- 
tions. Hearing  was  upon  the  pleadings  and  supporting  evi- 
dence. 

The  defendant^  the  Eureka  Dairy  Company^  was  organized 
in  July,  1905,  when  it  purchased  for  $3,000  an  established 
dairy,  ice  cream,  and  cafe  business,  the  caf6  being  located  at 
720  13th  street,  N.  W.,  in  this  city.  These  businesses  were 
conducted  by  the  company  until  the  end  of  December  of  the 
same  year  practically  as  one  business.  Early  in  that  month 
the  defendant  Harry  T.  Pancoast,  being  president  of  the  cor- 
poration and  owner  of  nearly  all  its  stock,  and  who  was  inter- 
ested in  other  enterprises,  advertised  the  three  businesses  for 
sale  as  one.  The  complainant,  Archibald  McSween,  became 
the  purchaser  of  the  combined  cafe  and  ice  cream  business,  and 
possession  was  given  January  1st,  1906.  The  terms  of  the  sale 
were  $1,000  cash  and  two  promissory  notes  aggregating  $1,000, 
secured  by  chattel  deed  of  trust.  Complainant  retained  pos- 
session of  the  premises  until  about  the  time  of  the  filing  of 
this  suit,  on  March  15th,  1906,  when  he  turned  over  the  keys 
to  the  trustees  under  the  chattel  deed  of  trust.  His  bill,  how- 
ever, makes  no  mention  of  this  fact,  nor  does  it  tender  res- 
titution. 

The  first  witness  for  the  complainant  was  his  son,  John  S- 
McSween,  who  testified  that  the  negotiations  leading  up  to 
the  purchase  of  said  caf6  and  ice  cream  business  began  about 
December  9th,  1905,  when  the  witness  had  an  interview  with; 
Mr.  Pancoast;  that  he  asked  Mr.  Pancoast  to  give  "the  ap- 
proximate profit  of  the  cafe  (and  ice  cream)  business.    And  he 
(Pancoast)  thought,  and  did  some  figuring  on  the  table  in  the 
Ebbitt  House.    And  after  thinking,  he  said  he  thought  he  was 
making  $150  a  month."     Witness  and  his  father,  the  com- 
plainant, then  saw  Mr.  Pancoast,  who,  upon  that  occasion,  ac- 
cording to  the  witness,  represented  that  the  cafe  and  ice  cream  i 
business  was  "making  $160  a  month,"  and  that  the  daily  sales: 
would  average  $40.     Two  or  three  days  later,  Mr.  Pancoast 
called  at  the  home  of  the  complainant,  and  another  interview 
occurred  between  the  McSweens  and  Pancoast    Witness  taati" 
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fied  that  'Ve  asked  him  to  bring  a  record  of  the  business  the 
night  he  came  to  our  house,  and  he  did  not  bring  any  record 
of  the  business  except  on  a  little  piece  of  note  paper.  He 
said  he  had  the  average  of  three  consecutive  days  preceding 
the  night  he  visited  our  house,  and  which  daily  sales  he  said 
would  average  $39.  ♦  *  ♦  We  asked  him  where  he  got  it 
from,  and  he  said  that  the  books  were  in  such  a  jumble  then 
that  he  could  not  tell  what  the  profits  were,  that  he  could  only 
do  it  by  a  rough  approximation;**  that  Pancoast  further  stated, 
"I  am  sure  that  the  business  is  there  and  is  paying  enough  to 
justify  me  getting  the  notes"  (referring  to  the  deferred-payment 
notes).  Witness  further  testified  that  during  the  first  month 
he  and  his  father  ran  the  business,  the  average  receipts  were 
$30  a  day;  that  ten  or  fifteen  days  after  the  sale  he  heard 
his  father  tell  Mr.  Pancoast  "that  he  (the  father)  had  been 
stuck;"  that  his  father  upon  that  occasion  offered  to  sell  the 
business  back  to  Pancoast;  that  the  business  was  run  for  an- 
other month,  that  is,  during  the  month  of  February,  when  they 
"simply  closed  up;"  that  the  loss  was  "about  $150  a  month;" 
that  they  kept  the  keys  "until  matters  were  straightened  up 
and  the  old  bills  paid." 

The  complainant  testified  that  Mr.  Pancoast,  by  arrange- 
ment with  complainant's  son,  called  to  see  complainant,  and 
stated  during  the  interview  that  the  business  was  paying  $150 
a  month;  that  he  wanted  $2,200  for  it,  and  complainant  of- 
fered him  $1,800 ;  that  a  few  nights  afterwards  they  met  again. 
Witness  was  asked  if  anything  was  said  to  Mr.  Pancoast  in 
reference  to  an  examination  of  his  books,  and  replied  that  he 
did  not  think  there  was;  that  he  "was  leaving  the  matter  of 
details  in  a  great  measure  to  his  son;"  that  Mr.  Pancoast 
brought  up  a  slip  of  paper  which  showed  average  daily  sales 
for  three  days  of  $39.  The  witness  was  then  asked  whether 
Mr.  Pancoast  had  said  anything  about  what  the  expenses  would 
be,  and  answered:  "The  expenses  he  figured  up  in  a  rough 
way  with  a  pencil,  but  I  caiinot  remember  the  figures.  It  was 
simply  an  approximate  estimate  of  what  they  were;"  that  Mr. 
Pancoast  said  "the  books  were  i^  a  confused  condition,  and 
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that  the  whole  business  had  been  kept  together  so  thai  it  would 
be  impossible  to  separate  them  so  as  to  tell  from  the  books  what 
he  was  making  out  of  ea^ch  bttsiness/' 

The  foregoing  is  substantially  all  the  testimony  introduced 
by  the  complainant  as  to  the  representations  which  induced  the 
sale. 

The  complainant  further  testified  that  ten  or  fifteen  days 
after  the  sale  Mr.  Pancoast  was  in  the  caf6,  when  the  com- 
plainant made  the  statement  that  he  (complainant)  "had  been 
stuck/'  and  that  he  offered  to  sell  the  business  back  at  less  than 
cost ;  that  witness  told  Pancoast  that  he  was  going  to  advertise 
the  place  for  sale,  whereupon  Pancoast  suggested  "that  we  ad- 
vertise his  business  and  my  business  together."  About  the 
1st  of  February,  Pancoast  came  to  collect  a  milk  and  cream 
bill,  when  complainant  told  him:  "Now,  look  here,  I  am  not 
going  to  pay  you  any  money  at  all.  You  stuck  me  bad  enough 
in  this  place,  and  I  am  going  to  law  about  it;"  that  complain- 
ant offered  to  sell  the  business  back  for  $300  less  than  cost 
Pancoast,  however,  said  that  the  company  had  no  money,  and 
that  he  did  not  want  the  business.  The  defendant's  books  re- 
mained on  the  premises,  and  witness  was  asked  whether  he 
had  made  an  examination  of  them,  and  replied:  "I  did.  But 
it  was  a  pretty  hard  job  to  go  over  it  I  am  a  bookkeeper  my- 
self, and  it  would  take  an  expert  to  go  over  his  books  and 
really  find  out  what  he  was  doing.  I  got  a  general  idea." 
Witness  then  testified  that  as  near  as  he  could  remember  the 
average  daily  sales  for  three  months  as  shown  by  defendant's 
books  were  between  $30  aftd  $35;  and  that  the  tangible  prop- 
erty which  he  received  when  he  purchased  the  business  wa» 
worth  about  $500,  the  balance  of  $1,500  representing  good 
will,  etc. ;  that  witness  had  made  up  a  statement  for  the  month 
of  January  showing  the  receipts  and  expenditures  of  the  busi- 
ness, but  that  his  books  had  not  been  posted  for  the  month  of 
February.  The  statement  thus  made  showed  a  loss  of  more 
than  $150. 

The  complainant  offered  evidence  tending  to  show  that  there 
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was  no  falling  off  in  the  business  after  he  purchased  it,  and 
that  it  was  properly  conducted. 

It  developed  that  part  of  the  building  occupied  by  the  cafe 
was  rented  to  other  parties,  both  before  and  during  complain- 
ant's tenancy.  Complainant  admitted  that  he  collected  rent 
from  the  subtenants  for  the  month  of  March.  It  further  de- 
veloped that  complainant's  son  was  nineteen  years  of  age,  and 
that  he  had  had  little  business  experience. 

The  defendant,  Pancoast,  denied  all  allegations  of  fraud, 
and  stated  that  the  negotiations  between  the  McSweens  and 
himself  extended  over  a  period  of  about  three  weeks;  that  a 
book  called  a  day  book  was  kept,  which  showed  the  daily  re- 
ceipts of  the  cafe  business;  that  this  book  was  offered  to  Mr. 
McSween,  and  that  defendant  was  perfectly  willing  that  all 
the  books  should  be  inspected ;  that  the  statement  which  he  sub- 
mitted to  the  McSweens  showed  average  daily  receipts  for  three 
days,  covering  the  period  just  before  the  middle  of  December, 
1905,  which  immediately  antedated  the  interview  at  which  the 
statement  was  submitted;  that  this  statement  showed  the  re- 
ceips  to  have  been  between  $39  and  $40  a  day.  Witness  de- 
nied that  he  had  ever  stated  that  the  business  had  been  paying 
$150  a  month.  He  did  say  that  he  had  shown  the  McSweens 
how  they  could  run  the  business  for  about  $150  a  month  less 
than  it  cost  the  company;  that  several  weeks  after  the  sale, 
complainant  expressed  a  desire  to  sell  the  business,  and  said  he 
was  going  to  put  an  advertisement  in  the  paper  for  that  pur- 
pose; that  he  offered  to  sell  the  business  to  the  witness  for 
$300  less  than  cost;  that  he  had  offered  to  sell  to  others; 
that  complainant's  cook  had  the  smallpox,  and  the  premises 
were  closed,  and  a  sign  placed  in  the  window  which  read, 
^'Closed  on  account  of  public  safety;"  that  complainant  con- 
tinued to  run  the  business  down  to  that  time;  and  that  after 
the  business  was  closed,  complainant  made  threats  of  suit 

Defendant  put  in  evidence  two  letters  written  him  by  com- 
plainant. In  the  first,  dated  January  18th,  1906,  complain- 
ant alluded  to  negotiations  with  a  third  party  for  the  sale  of 
the  business,  and  suggested  that  he  would  not  be  able  to  accept 
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the  offer  made  by  such  party  unless  the  defendant  accepted 
$800  in  payment  of  the  $1,000  then  due  him.  The  letter 
continues:  **This  I  think  you  will  find  to  your  advantage  to 
do  as  it  would  be  practically  a  cash  sale  for  you  of  $1,800, 
which  is  all  the  business  is  worth.  I  bought  Uie  business  on 
your  statement  that  you  were  making  $150  a  month,  I  knew 
pretty  near  the  value  of  stock  and  fixtures,  and  would  never 
have  given  the  price,  but  that  I  thought  the  business  was  pay- 
ing about  what  you  said.  I  really  don't  think  you  knew  what 
you  were  making,  and  may  not  have  intended  to  say  anything 
to  deceive  me ;  I  dont  believe  you  did,  still  the  statement  was 
misleading,  and  my  lawyer  tells  me,  would  make  the  founda- 
tion for  a  suit  to  recover,  and  set  aside  the  sale."  In  the  let- 
ter dated  January  19th,  1906,  complainant  said:  ^^Kindly  let 
me  know  at  once  what  you  would  be  willing  to  allow  for  ice 
cream  business,  as  the  party  I  am  dealing  with  would  take 
cafe  without  it.  I  wish  you  woxdd  come  down  soon,  so  we 
could  talk  matters  over.  Let  me  hear  from  you  as  soon  as 
possible." 

The  bookkeeper  who  had  kept  the  books  for  the  defendant 
company  testified  that,  during  the  period  covered  by  the  nego- 
tiations leading  up  to  the  sale,  the  books  were  lying  on  the  desk 
and  accessible  to  the  complainant.  Witness  had  examined 
those  books,  and  stated  that  the  daily  receipts  from  the  caf6 
and  ice  cream  business  for  July,  1905,  were  $44.53,  August 
$40.16,  September  $42.21,  October  $41.28,  November  $41.24, 
December  $37.94.  Defendant  also  introduced  evidence  to 
the  effect  that  a  deterioration  of  the  service  followed  the  sale 
to  the  complainant,  which  resulted  in  a  falling  off  of  the  busi- 
ness. 

Dr.  William  C.  Fowler,  medical  inspector  of  the  District 
in  charge  of  contagious  diseases,  testified  that  he  inspected  the 
premises  adjoining  said  caffi  on  the  28th  of  February,  1906, 
and  there  found  cases  of  smallpox;  that  the  house  was  quar- 
antined for  a  period  of  time;  that  Mr.  McSween  called  to  see 
him  at  the  health  department  "and  talked  over  the  situation, 
and  remarked  that  the  waiters  or  some  of  the  employees  of  the 
dining  room  had  been  carrying  into  that  house,  adjoining 
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(the  affected  premises),  food,  and  he  was  uneasy  on  that  ac- 
count;" that  Mr.  McSween  stated,  according  to  the  doctor's 
best  recollection,  that  'Tie  thought  it  was  best  to  close  up  his 
place  for  awhile  ;'*  that  within  a  day  or  two  the  doctor  observed 
a  placard  in  the  window  of  the  cafe  stating  that  the  place  was 
closed  for  the  public  good,  or  words  to  that  effect ;  that  on  the 
2d  of  March  a  man  who  had  been  employed  in  the  lunch 
room  was  found  to  be  suffering  from  smallpox,  and  was  taken 
to  the  smallpox  hospital. 

Mr.  Charles  Cowles  Tucker,  Mr.  J.  Miller  Kenyan,  and  Mr. 
Henry  B.  F.  Macfarland  for  the  appellants. 

Mr.  John  C.  Crittings  and  Mr.  J.  Morrill  Chamherlin  for  the 
appellee. 

Mr.  Justice  Bobb  delivered  the  opinion  of  the  Court: 

Without  stopping  to  inquire  whether  it  was.  incumbent  upon 
the  complainant,  before  invoking  the  aid  of  equity,  to  offer, 
so  far  as  practicable,  to  place  the  defendant  in  the  position  it 
occupied  when  the  sale  was  made,  we  pass  at  once  to  the  ques- 
tion whether  the  complainant  has  made  out  such  a  case  of 
fraudulent  representation  as  to  sustain  the  decree. 

To  rescind  a  sale  upon  the  ground  that  it  was  induced  by 
false  and  fraudulent  representations,  and  thus  judicially  brand 
the  vendor  as  a  fraud,  is  a  serious  matter,  and  a  court  of  equity 
will  not  exercise  such  extraordinary  power  unless  the  evidence 
is  of  a  very  convincing  character.  "Canceling  an  executed 
contract  is  an  exertion  of  the  most  extraordinary  power  of  a 
court  of  equity.  The  power  ought  not  to  be  exercised  except 
in  a  clear  case,  and  never  for  an  alleged  fraud,  unless  the  fraud 
be  made  clearly  to  appear;  never  for  alleged  false  representa- 
tions, unless  their  falsity  is  certainly  proved,  and  unless  the 
complainant  has  been  deceived  and  injured  by  them."  At* 
Untie  Delaine  Co.  v.  James,  94  U.  S.  207,  24  L.  ed.  112. 
See  also,  Shappirio  v.  Goldberg,  20  App.  D.  C.  193. 
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What  were  the  facts  in  this  case?  The  defendant  offered 
for  sale  an  established  business.  Complainant's  son  interviewed 
Mr.  Pancoast  and  asked  him  to  state  "the  approximate  profits" 
of  the  business.  Mr.  Pancoast  did  some  figuring,  "and  after 
thinking  he  said  he  thought  he  was  making  $150  a  month." 
During  a  later  interview  between  the  McSweens  and  Pancoast, 
Pancoast,  in  response  to  a  request  that  he  bring  a  record  of 
the  business,  exhibited  a  paper  showing  the  average  sales  for 
three  consecutive  days.  It  is  undisputed  that  these  sales  aver- 
aged about  $39.  The  son  testified  that  upon  that  occasion 
Pancoast  said  that,  owing  to  the  condition  of  the  books,  "he 
could  not  tell  what  the  profits  were,  that  he  could  only  do  it 
by  a  rough  approximation."  While  the  elder  McSween  testi- 
fied that  Pancoast  represented  that  the  business  was  paying 
$150  a  month,  he  admitted  that  Pancoast  made  simply  an  ap- 
proximate estimate  of  expenses,  and  that  Pancoast  stated  that 
it  would  be  impossible  "to  tell  from  the  books  what  he  was 
making  out  of  each  business." 

It  thus  appears  from  the  evidence  upon  which  complainant 
relies  that  Mr.  Pancoast  distinctly  stated  that,  owing  to  the 
fact  that  but  one  set  of  books  had  been  kept  for  the  three 
businesses,  he  could  not  tell  what  the  profits  from  the  cafe  and 
ice  cream  business  were,  and  could  only  make  a  rough  approxi- 
mation. Of  course,  if  Mr.  Pancoast,  notwithstanding  the  con- 
dition of  his  books,  knew  or  had  reason  to  know  that  the  busi- 
ness which  he  was  selling  was  being  run  at  a  loss,  and  he  rep- 
resented that  it  was  being  run  at  a  profit,  and  the  sale  was  in- 
duced by  this  representation,  the  complainant  is  entitled  to  re- 
lief;  but  the  evidence,  in  our  view,  does  not  warrant  such  a 
conclusion.  Taking  the  evidence  of  the  complainant  in  refer- 
ence to  the  representations  inducing  the  sale,  as  a  whole,  it 
can  form  the  basis  of  a  finding  of  nothing  more  than  that  Mr. 
Pancoast  gave  expression  to  a  mere  opinion  as  to  the  condition 
of  the  business  he  was  selling. 

The  allegations  of  misrepresentation  are  positively  denied 
by  Mr.  Pancoast.  He  says  that  while  the  question  as  to  the 
amount  of  the  expenses  incident  to  the  cafe  and  ice  cream 
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business  was  considered  in  a  general  way,  he  made  no  esti- 
mate of  the  profits  he  had  been  making  for  the  reasons  stated 
bj  the  complainant  and  his  son,  but  did  suggest  to  them  how 
they  could  run  the  business  with  less  expense  than  the  corpora- 
tion. He  introduced  in  evidence,  and  the  record  contains,  the 
items  of  account  from  whidi  the  elder  McSween  reached  the 
<x)nclusion  that  the  daily  average  receipts  of  the  defendant 
during  the  last  three  months  it  ran  the  business  amounted  to 
^Tbetween  $30  and  $85."  Defendant's  former  bookkeeper,  from 
the  same  items  of  account,  reached  the  conclusion,  and  so  tes* 
tified,  that  the  average  daily  receipts  for  the  same  period 
amounted  to  something  over  $40.  It  is  not  incumbent  upon 
this  court  to  undertake  the  work  of  an  expert  accountant,  for 
the  purpose  of  determining  whether  the  estimate  of  complain- 
ant or  the  statement  of  this  bookkeeper  is  correct.  Su£Sce  it  to 
say  that  upon  the  evidence  before  us  it  does  not  clearly  appear 
that  Mr.  Pancoast's  statements  concerning  the  receipts  of  the  de- 
fendant were  not  correct,  nor  does  the  amount  of  defendant's 
expenses  appear.  Not  knowing  the  amount  of  defendant's  re- 
ceipts and  expenses,  it  is  clear  that  we  are  unable  to  determine 
whether  the  business  was  being  nm  at  a  profit  or  at  a  loss 
when  this  sale  was  made.  The  evidence  as  to  the  condition 
of  the  business  subsequent  to  the  sale  is  little  better.  Young 
McSween  testified  that  the  average  daily  sales  for  the  month  of 
January  amounted  to  $30,  and  he  and  his  father  both  testi- 
fied that  the  loss  during  that  month  was  about  $150,  but  no 
figures  whatever  were  given  for  the  month  of  February.  In- 
deed, no  balance  was  struck. 

Taking  into  consideration  everything  disclosed  by  the  rec- 
ord, we  are  forced  to  the  conclusion  that  complainant  has  not 
sustained  the  burden  resting  upon  him.  It  may  be  that  the 
purchase  of  this  business  was  ill-advised,  that  complainant 
made  a  bad  bargain;  but  that  alone  does  not  warrant  the  re- 
lief prayed.  The  question  is.  Was  the  transaction  the  fruit 
of  fraudulent  representations?  Mere  suspicion  that  it  was 
is  not  sufficient.  The  evidence  must  leave  an  abiding  convic- 
tion that  bad  faith  was  practised.    Such  a  conviction  does  not 


Digitized  by 


Google 


DIRNFELD  v.  FOURTEENTH  STREET  SAVINGS  BANK.         11 
IX  a]  Syllabus. 

result  in  this  case.  We  are  not  convinced  that  the  representa- 
tions of  Mr.  Pancoast  were  untrue.  Upon  the  whole,  we  in- 
cline to  the  belief  that  the  very  natural  ambition  of  complain- 
ant to  establish  his  son  in  business  led  to  an  unprofitable  ex- 
periment We  cannot  overlook  the  fact  that  down  to  the  time 
when  smallpox  made  its  appearance  in  the  immediate  vicinity, 
and  the  closing  of  the  cafe  resulted,  the  idea  that  the  conduct 
of  Mr.  Pancoast  was  not  consistent  with  good  faith  had  not 
taken  definite  form  in  complainant's  mind. 

The  decree  must  be  reversed,  with  costs,  and  the  cause  re- 
manded with  directions  to  dismiss  the  bill. 

Reversed  and  remanded. 


DIENTELD  i;.  FOURTEENTH  STREET  SAVINGS 

BANK. 


Banks  and  Bankinq. 

In  tbe  absence  of  a  contrary  understanding,  when  a  l>aak  receives  from  a 
depositor  a  dieek  payable  to  the  depositor  and  indorsed  in  blank  by 
him,  and  places  the  amount  to  the  depositor's  eredit,  the  relation  of 
creditor  and  debtor  between  them  is  created,  and  not  that  of  prin- 
cipal and  agent;  and  the  entry  of  such  deposit  in  the  bank  book  of 
the  depositor  is  equivalent  in  law  to  a  deposit  of  money. 

No.  2164.    Submitted  November  3,  1910.    Decided  April  3,  1911. 

Heasino  on  an  appeal  by  the  plaintiff  from* a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia,  on  a  verdict 
directed  by  the  Court,  in  an  action  for  damages  against  a 
bank  for  its  failure  to  pay  a  note  of  the  plaintiff  payable  at 
the  bank.  Reversed. 
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The  CouBT  in  the  opinion  stated  the  facts  as  follows: 

This  is  an  action  for  damages  for  refusal  to  pay  a  note 
drawn  by  the  plaintiff,  Sigmimd  Dirnfeld,  and  made  payable 
at  the  Fourteenth  Street  Savings  Bank. 

Plaintiff  was  a  clerk  in  the  Postoffice  Department,  and 
opened  an  account  with  defendant  on  May  19th,  1908,  receiv- 
ing the  ordinary  bank  book  of  a  depositor.  The  book  showed 
deposits  in  May  and  June,  and  to  July  9,  when  balanced, 
amounting  to  $485.  The  balance  July  9th  was  $26.91.  From 
July  9th  to  November  16,  when  again  balanced,  the  total  de- 
posits  were  $259.91 ;  and  the  books  of  the  bank  showed  that 
the  account  was  overdravm  that  day  by  $0.65.  October  26th, 
1908,  Dirnfeld  executed  a  negotiable  note  for  the  sum  of  $52, 
payable  to  A.  Herstein,  or  order,  at  the  Fourteenth  Street 
Savings  Bank.  November  16th,  1908,  plaintiff  went  to  the 
bank  between  5  and  6  o'clock  p.  m.,  and  deposited  $43  in  money 
and  a  check  for  $10  drawn  by  N.  Stein  upon  the  Columbia 
National  Bank  to  the  order  of  plaintiff.  He  made  out  the 
usual  deposit  slip  showing  the  two  items,  aggregating  $53. 
The  money  and  check  indorsed  by  plaintiff  were  received  by 
the  teller,  and  a  credit  was  entered  in  the  book  for  $53.  The 
bank's  ledger  showed  this  deposit  under  date  of  November  17th, 
and  the  true  balance  of  $52.35,  after  deducting  the  overdraft 
of  $0.65.  The  Herstein  note  was  sent  by  a  Philadelphia  bank 
to  the  Riggs  National  Bank  for  collection,  with  instructions 
not  to  protest  for  nonpayment.  The  Kiggs  National  Bank  pre- 
sented the  note  properly  indorsed,  at  defendant's  bank  about 
11  A.  M.  November  l7th.  Payment  was  refused  by  the  bank 
for  want  of  fimds  of  the  drawer,  and  the  note  was  returned. 
Plaintiff  testified  that  while  his  account  was  running  with  de- 
fendant he  had  sometimes  deposited  checks.  There  was  no 
agreement  or  understanding  concerning  his  right  to  draw 
against  checks  so  deposited,  and  he  had  drawn  against  them  at 
will.  Some  other  testimony  relating  to  damages  need  not  be 
mentioned. 

Defendant's  receiving   teller   testified   that  when   plaintiff 
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opened  his  account^  he  was  told  that  he  would  not  be  per- 
mitted to  check  against  "uncollected  items/*  which  were  ex- 
plained to  be  checks  on  other  banks  than  defendant,  and  that 
he  agreed  to  the  same.  The  testimony  of  this  witness  and  the 
cashier  tended  to  show  that  the  reason  that  the  note  was  not  paid 
when  presented  about  11  o'clock  a.  h.  on  November  17th  was 
that  the  Stein  check  had  not  then  gone  through  the  clearing 
house.  That  said  check  had  been  deposited  at  the  opening  of 
business  on  that  day  with  the  Commercial  National  Bank,  with 
which  defendant  did  its  "clearing  house  business/'  and  by  that 
bank  had  been  sent  through  the  clearing  house,  and  that  de- 
fendant could  not  possibly  hear  from  it  before  2  or  3  p.  m. 
Said  check  was  paid  in  the  usual  course  of  business  the  same 
day,  and  defendant  received  the  money  after  the  note  had  been 
refused  payment.  That  deposits  received  by  defendant  after 
8  p.  M.  are  entered  on  the  ledger  the  succeeding  day  in  the 
usual  course  of  business,  and  this  accounted  for  the  slight 
discrepancy  between  the  bank  book  and  the  ledger.  That 
plaintiff  did  not  tell  the  teller  of  the  note  due  the  next  day 
at  the  bank,  and  defendant  did  not  notify  plaintiff  that  pay- 
ment of  the  note  had  been  refused. 

The  duty  of  the  defendant  to  pay  the  note  on  presentation 
is  founded  on  sec.  1891  of  the  Code  [81  Stat,  at  L.  1405, 
chap.  854],  which  provides  that  "where  the  instrument  is  made 
payable  at  a  bank,  it  is  equivalent  to  an  order  to  the  bank  to 
pay  the  same  for  the  account  of  the  principal  debtor  thereon." 

Upon  the  conclusion  of  the  evidence,  the  defendant  moved 
the  court  to  direct  a  verdict  in  its  favor,  on  the  ground  that 
defendant  was  under  no  duty,  contractual  or  otherwise,  to 
honor  the  note  of  the  plaintiff  when  presented,  as  the  evidence 
did  not  show  that  the  plaintiff  had  sufficient  funds  on  deposit 
to  pay  said  note,  the  Stein  check  not  then  having  been  paid. 

The  motion  was  granted,  and  from  the  judgment  on  the 
verdict,  so  directed,  plaintiff  has  appealed. 

Mr,  Alexander  Wolf  and  Mr.  Levi  H.  David  for  the  appel- 
lant 
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Mr.  H.  Winship  Whealley  for  the  appellee. 

Mr.  Chief  Justice  Shbpabd  delivered  the  opinion  of  the 
Court: 

The  general  contention  of  the  appellant  is  correct,  nor  ha» 
it  been  denied  that  the  verdict  cannot  have  any  support  in  the 
evidence  of  the  defendant  tending  to  show  that  plaintiff  had 
agreed  to  the  condition  that  he  was  not  permitted  to  draw 
against  uncollected  checks  received  as  deposits,  as  that  evidence 
was  disputed.  I^or  on  the  other  hand,  did  the  plaintiff  testify 
that  defendant  had  agreed  that  he  might  draw  against  such 
checks  as  if  they  were  deposits  of  money.  The  farthest  he 
went  was  to  say  that  occasional  checks  drawn  by  him  in  part 
against  deposited  checks  had  been  honored  during  the  period 
of  his  account  with  the  bank.  It  is  proper  to  say,  also,  that 
while  the  natural  inference  from  the  simple  statement  of  the 
plaintiff  that  the  check  was  indorsed  by  him  when  delivered 
doubtless  is  that  the  indorsement  was  in  blank,  that  is  to  say, 
of  his  name  without  the  prefix  "for  collection,"  or  "for  cred- 
it" even,  it  is  an  inference  that  must  necessarily  be  deduced 
on  the  motion  to  direct  a  verdict. 

The  single  question  presented  by  the  motion  to  direct  the 
verdict  is  whether  the  receipt  of  the  check,  indorsed  in  blank, 
as  a  deposit,  and  its  entry  in  the  bank  book  of  the  plaintiff, 
was  equivalent  in  law  to  a  deposit  of  money,  and  therefore 
made  it  the  duty  of  defendant  to  honor  the  note  when  presented  ? 
In  other  words,  was  it  the  legal  effect  of  the  transaction  to 
vest  the  ownership  of  the  check  in  the  defendant,  or  simply 
to  constitute  it  the  agent  of  the  plaintiff,  merely,  for  its  collec- 
tion? If  the  defendant  became  the  owner  of  the  check,  the 
direction  of  the  verdict  for  the  defendant  was  erroneous.  If 
it  became  merely  the  agent  for  collection,  the  verdict  was  right, 
because  the  collection  had  not  been  made  at  the  time  the  note 
was  dishonored,  and  without  its  inclusion  plaintiff  did  not 
have  sufficient  funds  in  the  defendant's  hands  to  meet  it.  It 
ia  settled  law  that  when  money  is  deposited  generally  in  a 
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bank,  its  ownership  passes  to  the  bank,  and  the  relation  of 
debtor  and  creditor  is  at  once  created.  But  as  regards  the 
relations  created  by  the  indorsement  and  deposit  of  negotiable 
paper,  there  is  a  great  conflict  of  opinion.  Probably  many 
of  these  apparently  conflicting  decisions  of  the  courts  of  last 
resort  might  be  reconciled  by  an  analysis  of  the  particular 
facts  resp^tively  involved.  In  the  case  at  bar,  we  are  not 
embarrassed  by  any  restrictive  indorsement  of  the  check,  or 
by  any  special  form  of  receipt.  The  indorsement  was  in  blank, 
and  the  deposit  was  entered  in  the  bank  book  as  cash.  Under 
such  conditions  the  rule  in  Maryland  is  that  the  bank  becomes 
the  owner  of  the  paper  by  such  indorsement.  Tyson  v.  Western 
Nat.  Bank,  77  Md.  412-417,  23  L.R.A.  161,  26  Atl.  520^ 
Ditch  V.  Western  Nai.  Bank,  79  Md.  192,  23  L.R.A.  164, 
47  Am.  St.  Eep.  375,  29  Atl.  72,  138.  The  court  of  appeals 
was  divided,  and  the  rule  was  established  by  the  majority. 
It  may  be,  as  contended  by  the  appellee,  that  the  decisions 
establishing  the  opposite  view  are  in  the  majority.  It  would 
serve  no  useful  purpose,  however,  to  review  the  cases  cited  on 
each  side  of  this  vexed  question,  because  we  understand  that 
the  question  has  been  set  at  rest  in  this  jurisdiction  by  a  recent 
decision  of  the  Supreme  Court  of  the  United  States.  Bvrton 
V.  UnUed  States,  196  U.  S.  283-302,  49  Atl.  482-488,  25 
Sup.  Ct.  Bep.  243.  Although  that  was  a  criminal  case,  the 
point  was  directly  involved,  and  it  was  said:  "When  a  check 
is  taken  to  a  bank,  and  the  bank  receives  it  and  places  the 
amount  to  the  credit  of  a  customer,  the  relation  of  creditor  and 
debtor  between  them  subsists,  and  it  is  not  that  of  principal 
and  agent" 

-Of  course,  this  relation  of  creditor  and  debtor  created  by 
the  receipt  of  the  indorsed  check,  and  its  entry  to  the  credit 
of  the  depositor  as  money,  would  not  subsist  in  the  face  of  a 
direct  notice  and  understanding  to  the  contrary.  But  whether 
there  was  such  understanding  in  this  case  is  a  disputed  fact, 
which  must  be  submitted  to  the  jury. 
Being  of  the  opinion,  for  the  reasons  given,  that  it  was 
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error  to  direct  a  verdict  for  the  defendant,  the  judgment  will 
be  reversed^  with  costs,  and  the  cause  remanded  for  another 
4riaL  Reversed. 


SOUTHERN  SUEETY  COMPANY  v.  BAGLIN. 


Bonds;  Principal  and  Subett;  Fraud. 

In  an  action  by  the  obligee  against  the  surety  on  a  bond  under  seal  which 
recited  that  the  obligee  had  loaned  to  the  principal  obligor  bonds 
which  were  to  be  returned  within  a  specified  time,  and  conditioned 
upon  the  return  of  the  bonds  within  that  time,  evidence  on  behalf 
of  the  defendant  is  admissible  which  tends  to  show  that  the  plaintiiT 
never  in  fact  loaned  the  bonds  to  the  principal  obligor,  and  that  the 
defendant  was  induced  to  execute  the  bond  by  means  of  a  fraudulent 
conspiracy  between  the  plaintiff  and  the  principal  obligor,  whereby 
the  former  was  to  pretend  to  loan  the  bonds  to  the  latter.  (Citing 
LyoM  V.  Allen,  11  App.  D.  C.  643,  and  distinguishing  United  8iate% 
T.  Boyd,  8  App.  D.  C.  440.) 

No.  2193.    Submitted  December  6,  1910.    Decided  April  3,  1911. 

Hearing  on  an  appeal  by  the  defendant  from  a  judgment 
of  the  Supreme  Court  of  the  District  of  Columbia,  on  a  verdict 
directed  by  the  court,  in  an  action  on  a  bond  against  the  surety. 

Reversed. 

The  CoTTBT  in  the  opinion  stated  the  facts  as  follows : 

This  is  an  appeal  from  the  judgment  of  the  supreme  court 
•of  the  District  of  Columbia  in  a  suit  upon  a  bond.  The  decla- 
ration alleged  that  the  appellant,  the  Southern  Surety  Company, 
defendant  below,  was  indebted  to  the  appellee,  George  Baglin, 
plaintiflF,  on  a  certain  bond  executed  and  delivered  by  defend- 
ant to  plaintiff  on  July  10,  1907,  conditioned  that  one  Garrett 
JB.  Linderman  should  return  to  plaintiff  on  or  before  Septem* 
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ber  25th,  following,  certain  government  bonds,  known  as  "Old 
4'8,"  of  the  par  value  of  $45,000.  The  declaration  was  in  two 
counts,  the  first  declaring  upon  the  obligatory  part  of  the  bond 
only,  and  the  second  setting  out  also  the  condition. 

To  the  declaration  defendant  interposed  the  pleas  that  it  was 
not  indebted  to  plaintiff;  that  plaintiff  never  loaned  the  gov- 
ernment bonds  to  Linderman;  that  the  bond  was  obtained  by 
means  of  a  fraudulent  conspiracy  between  plaintiff  and  Lin- 
derman, whereby  plaintiff  was  to  pretend  that  he  was  to  lend, 
or  about  to  lend,  the  government  bonds,  with  a  secret  agree- 
ment between  them,  unknown  to  defendant,  that  the  bonds 
should  not  in  fact  be  loaned ;  that  plaintiff,  instead  of  lending 
the  government  bonds  to  Linderman,  sold  them  within  six 
hours  after  his  purchase  thereof,  and  appropriated  the  money 
to  his  own  use,  with  the  purpose  of  defrauding  defendant ;  that 
by  the  action  of  plaintiff  in  furtherance  of  said  conspiracy  in 
altering  and  abandoning  the  agreement  between  himself  and 
Linderman  for  the  performance  of  which  the  bond  in  suit  was 
given,  Linderman  was  unable  to  fulfil  his  obligation  to  defend- 
ant ;  that  after  the  execution  of  the  bond,  and  without  the  knowl- 
edge of  defendant,  plaintiff  and  Linderman  entered  into  an 
agreement  whereby  plaintiff  released  Linderman  from  the  obli- 
gation of  returning  the  bonds,  agreeing  to  take  the  value  there- 
of instead ;  that  the  entire  transaction  on  the  part  of  plaintiff 
was  to  secure  by  this  means  sufficient  money  to  satisfy  an  out- 
standing obligation  from  Linderman  to  plaintiff;  that  a  por- 
tion of  the  money  received  by  plaintiff  from  the  sale  of  the 
bonds  was  used  to  pay  Linderman's  indebtedness  to  plaintiff, 
and  that,  by  reason  of  the  fraud  so  practised  by  plaintiff,  de- 
fendant is  released  from  any  obligation  on  its  bond. 

The  transaction  out  of  which  this  suit  arose  is  in  fact  be- 
tween Linderman  and  one  Augustus  Heinze,  plaintiff  being  an 
employee  of  Heinze,  and  apparently  used  as  a  figurehead  to 
keep  Heinze's  name  out  of  the  transaction.  It  was  originally 
intended  to  obtain  a  loan  of  $200,000  from  the  Metropolitan 
Trust  Company,  of  New  York,  to  be  secured  by  6,700  shares 
of  United  Copper  Company's  stock  belonging  to  Heinze.  It 
Vol.  XXXVIL~2, 
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was  agreed  that  $75,000  of  this  loan  should  go  to  Linderman, 
to  he  repaid  on  September  26,  1907,  its  return  to  be  secured 
by  a  bond  of  the  People's  Surety  Company.  This  arrange- 
ment was  embodied  in  an  agreement  between  plaintiff  and 
Linderman,  dated  June  19,  1907.  In  addition  to  the  above 
condition,  the  agreement  provided  that  plaintiff,  on  securing 
the  loan  from  the  trust  company,  should  forthwith  lend  to  Lin- 
derman, out  of  the  proceeds,  the  sum  of  $15,000,  to  be  secured 
by  Linderman's  one-day  note,  and  that,  as  soon  as  Linderman 
should  obtain  a  bond  from  the  surety  company  to  secure  the  re- 
payment of  the  entire  $75,000,  the  remaining  $60,000  should 
be  paid  to  him  by  plaintiff,  and  the  one-day  note  canceled. 

It  appears  that,  after  the  $15,000  loan  was  made,  it  was  as- 
certained that  the  surety  company  would  not  enter  into  a  bond 
to  secure  the  return  of  money ;  whereupon,  in  Heinze's  office  in 
New  York,  another  method  of  procuring  a  security  bond  was 
suggested.  Pursuant  to  the  suggestion,  Linderman  secured  a 
bond  from  the  Title  Guaranty  &  Surety  Company  to  secure  the 
return  to  plaintiff  of  "Old  4"  government  bonds  of  the  par 
value  of  $30,000,  and  secured  the  bond  in  question  from  de- 
fendant company  to  secure  the  return  to  plaintiff,  on  or  before 
September  25,  1907,  of  United  States  government  bonds  of  the 
denomination  of  "Old  4's''  of  the  par  value  of  $45,000.  The 
condition  of  the  bond  is  as  follows : 

"That  the  Southern  Surety  Company  *  *  *  is  held  and 
firmly  bound  unto  George  Baglin,  in  the  city  of  New  York, 
in  the  sum  of  Forty-five  thousand  dollars  ($45,000),  to  be 
paid  to  the  said  George  Baglin,  his  heirs  and  assigns,  at  its 
office  in  the  city  of  New  York,  the  payment  whereof  well  and 
truly  to  be  made  and  done,  the  said  company  binds  itself,  its 
successors  and  assigns  firmly  by  these  presents.  Sealed  with 
its  seal  and  dated  this  10th  day  of  July,  1907. 

^'Whereas,  the  said  George  Baglin  has  loaned,  or  is  about  to 
loan,  to  Garrett  B.  Linderman,  of  South  Bethlehem,  Pennsyl- 
vania, United  States  government  bonds  known  as  "Old  4's''  of 
the  par  value  of  forty-five  thousand  dollars  ($45,000),  redeem- 
able after  July  1,  1907;  and 
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'^WhereaSy  the  said  Linderman  has  promised  that  he  will 
letum  to  the  said  Baglin  the  aforementioned  securities,  on 
or  before  September  25,  1907. 

^'Now  the  condition  of  this  obligation  is  such  that  if  the  said 
Oarrett  B.  Linderman,  his  heirs,  executors,  and  administrators 
shall  and  do  return  to  the  said  George  Baglin,  his  executors^ 
administrators,  and  assigns,  the  said  above-mentioned  securi- 
ties, on  or  before  said  25th  day  of  September,  1907,  then  this 
obligation  shall  be  void ;  otherwise  to  remain  in  full  force  and 
effect'' 

On  July  17th,  after  the  bond  in  suit  had  been  given,  and 
shortly  before  the  government  bonds  were  delivered,  a  further 
agreement  was  entered  into  between  plaintiff  and  Linderman^ 
providing  that  plaintiff,  instead  of  lending  $75,000  in  cash,  as 
provided  in  the  previous  agreement,  should  invest  thict  sum  in 
"Old  4''  government  bonds,  Linderman  to  furnish  whatever 
money  was  necessary  over  and  above  $75,000  to  purchase  the 
bonds  up  to  that  par  value.  It  was  agreed  that  the  bonds 
should  thereupon  be  loaned  by  plaintiff  to  Linderman  upon 
repayment  of  the  $15,000  previously  loaned  to  Linderman. 
It  was  also  provided  that  Linderman  should  return  to  plaintiff 
the  "Old  4's''  or  other  bonds  of  the  description  and  par  value 
above  referred  to  on  September  26,  1907,  Linderman  to  fur- 
nish surety  company  bonds  conditioned  for  such  return  on  that 
date,  and  to  pay  contemporaneously  with  the  execution  of  the 
agreement  the  $15,000  loaned  to  him  pursuant  to  the  terms  of 
the  agreement  of  June  19th.  At  the  time  of  the  execution  of 
this  new  agreement,  the  bond  in  suit  had  been  executed  by  the 
defendant  company  for  seven  days,  and  had  been  examined  by 
plaintiff  and  his  counsel,  and  was  there  present  and  ready  for 
delivery. 

It  appears  to  have  been  the  plan  of  the  parties  to  convert  the 
bonds  into  money  to  pay  the  $15,000  loaned  by  plaintiff  to 
Linderman,  and  to  permit  Linderman  to  get  the  remaining 
$60,000.  Linderman  seems  to  have  been  unwilling  to  sell  the 
bonds  without  some  authority  from  plaintiff,  whereupon  it  was 
further  stipulated  by  another  contract  executed  by  plaintiff 
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and  Linderman,  among  other  things,  as  follows:  *Ti£r.  Bag* 
lin  also  represents  hereby  to  Mr.  Linderman  that  it  is  his  de- 
sire and  intention  at  the  time  when  said  bonds  would  be  re- 
turnable pursuant  to  the  aforementioned  agreements  to  accept 
from  Mr.  Linderman  the  face  value  of  said  bonds  in  cash,  with 
interest  at  (6%)  per  cent,  in  lieu  of  the  return  of  the  bonds 
themselves.*' 

It  further  appears  that  immediately  upon  receipt  of  the 
government  bonds,  which  were  sent  to  Heinze's  office,  where 
the  parties  were,  plaintiff  and  Linderman  went  to  the  cashier 
of  the  Mercantile  National  Bank,  of  New  York,  of  which 
Heinze  was  president.  Plaintiff  introduced  Linderman  to  the 
cashier,  who  was  requested  by  them  to  collect  the  government 
bonds,  but  they  were  told  that  it  was  too  late  to  make  the  col- 
lection that  day.  The  cashier  was  then  asked  to  advance  $30,- 
000  to  Linderman,  and  to  account  to  plaintiff  for  the  residue 
of  the  proceeds  of  the  bonds.  Whereupon  the  cashier  gave 
Linderman  a  check  for  $30,000,  and  the  following  day  gave 
plaintiff  a  check  for  the  balance  received  on  the  bonds,  which 
was  applied  toward  the  payment  of  the  $15,000  loan  originally 
made  by  plaintiff  to  Linderman. 

On  September  26th,  the  parties  and  their  counsel  had  an 
interview  at  the  Mercantile  National  Bank  at  which  a  demand 
was  made  upon  Linderman  to  either  pay  the  loan  of  $75,000, 
with  accrued  interest,  or  to  return  the  bonds,  when  Linderman 
admitted  his  inability  to  comply  with  either  demand.  Papers 
indicating  what  occurred  at  this  meeting  were  prepared  and 
signed,  and  at  the  same  time  notice  was  given  the  defendant 
company  of  the  default  of  its  principal. 

On  trial  below,  when  the  evidence  had  been  submitted,  coun- 
sel for  plaintiff  moved  the  court  to  strike  out  all  evidence  of 
fraud,  misrepresentation,  and  deception  practised  upon  de- 
fendant to  induce  it  to  execute  and  deliver  the  undertaking  in 
suit.  This  motion  was  granted  by  the  court.  Counsel  for 
plaintiff  then  moved  the  court  to  instruct  the  jury  to  return  a 
verdict  for  plaintiff.    This  motion  was  likewise  grants,  and  a 
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verdict  instructed  accordingly.     From  the  judgment  entered 
thereon  the  case  was  brought  here  on  appeal 

Messrs.  McNamara  &  Hiiderkoper  and  Mr.  J.  J.  Daaiington 
for  the  appellant 

Mr.  Dean  Emery  and  Mr.  Henry  P.  Blair  for  the  appellee. 

Mr.  Justice  Van  Obsdel  delivered  the  opinion  of  the  Court : 

The  sole  question  necessary  to  the  determination  of  this  ap- 
peal is  involved  in  the  granting  of  the  motion  to  strike  out  the 
evidence  of  fraud.  This  motion  was  granted  in  response  to  the 
general  rule  of  law  that  evidence  of  fraud  affecting  the  execu- 
tion of  a  contract  under  seal  is  inadmissible  as  a  defense  in  an 
action  at  law  upon  the  contract. 

It  is  well  settled  that  by  the  execution  of  a  bond,  and  its  re- 
turn to  the  principal,  for  delivery  to  the  obligee,  the  surety  be- 
comes estopped  from  setting  up  any  condition  not  known  to* 
the  obligee,  upon  which  the  surety's  signature  was  obtained. 
United  States  v.  Boyd,  8  App.  D.  C.  440;  Dair  v.  United 
States,  16  Wall.  1,  21  L.  ed.  491.  But  that  is  not  this  case. 
The  defense  here  relied  upon  is  that  plaintiff,  the  obligee,  knew 
of  the  misrepresentations  made  to  defendant  by  Linderman,  and 
was  a  co-conspirator  in  securing  the  bond  imder  such  false  repre- 
sentations. Plaintiff's  guilty  knowledge  of  the  methods  em- 
ployed by  Linderman  to  induce  defendant  to  execute  the  bond 
is  the  basis  of  the  defense  interposed  by  defendant  It  mat- 
ters not  that  the  bond  was  not  in  fact  formally  delivered  to 
plaintiff  imtil  after  all  his  contracts  had  been  made  with  Lin- 
derman. There  is  evidence  that  plaintiff  and  his  attorney  ex-^ 
amined  the  bond  before  the  last  agreement  was  made,  whereby 
he  waived  the  return  of  the  government  bonds,  and,  pursuant  tD> 
which,  he  looked  after  the  negotiation  of  the  government  bonds,. 
placing  them  beyond  the  power  of  Linderman  to  return. 

It  is  contended  by  counsel  for  plaintiff  that  the  false  repre- 
sentations alleged  to  have  been  made  by  Linderman  only  affected 
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the  consideration  for  the  giving  of  the  bond,  and  that  the  de- 
fense is  not  available  as  a  defense  in  an  action  at  law  on  the 
bond,  since  the  bond  was  executed  under  seal,  which,  at  law, 
imports  a  good  and  valid  consideration.  On  the  facts  disclosed, 
we  are  not  impressed  with  this  contention.  The  fraud  dis- 
closed by  the  answer,  and  of  which  there  is  evidence,  does  not 
go  to  the  consideration  alone,  but  more  directly  to  the  instru- 
ment itself.  If  the  evidence  is  to  be  believed,  the  instrument 
in  suit  is  one  upon  which  the  minds  of  the  parties  never  met. 
Linderman,  by  his  conspiracy  with  plaintiff,  was  in  fact  pro- 
curing a  bond  to  secure  the  payment  of  money  by  Linderman 
to  plaintiff,  while  defendant  executed  a  bond  to  secure  the  re- 
turn of  certain  described  government  bonds.  The  deceit  of 
Linderman,  with  the  full  knowledge  and  consent  of  plaintiff,  did 
not  involve  the  consideration  for  the  execution  of  a  valid  con- 
tract, but  it  extended  to  the  fraudulent  securing  of  a  contract 
which  defendant  had  refused  to  make. 

The  court  below  based  its  holding  upon  the  decisions  of  the 
Supreme  Court  in  Hartshorn  v.  Day,  19  How.  211,  15  L.  ed. 
605,  and  George  v.  Tate,  102  TT.  S.  864,  26  L.  ed.  232.  In 
those  cases  the  defense  of  fraud  related  solely  to  the  consider- 
ation, and  not,  as  in  this  case,  to  the  thing  to  be  done.  In 
Oeorge  v.  Tate,  the  instrument  was  a  bond  for  the  release  of 
properly  about  to  be  attached.  The  defense  was  the  fraudulent 
misrepresentation  that  the  property  had  been  attached,  and 
that,  by  reason  of  the  false  representation,  the  surety  had  signed 
1lie  bond. 

It  is  not  difficult  to  distinguish  that  case  from  the  one  at 
bar.  The  alleged  fraud  there  amounted  only  to  misrepresen- 
tation to  induce  the  surety  to  sign  a  bond  which  in  fact  recited 
the  truth,  not  that  the  property  had  been  attached,  but  "was 
about  to  be  attached.^^  The  following  rule  announced  in  that 
case,  we  think,  clearly  distinguishes  it:  "It  is  well  settled  that 
i;he  only  fraud  permissible  to  be  proved  at  law  in  these  cases  Is 
fraud  touching  the  execution  of  the  instrument,  such  as  misread- 
ing, the  surreptitious  substitution  of  one  paper  for  another,  or 
(Obtaining  by  some  other  trick  or  device  an  instrument  which  the 
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party  did  not  intend  to  give.  Hartshorn  v.  Day,  19  How.  211, 
15  L.  ed.  605 ;  Osterhout  v.  Shoemaker,  3  Hill,  513 ;  Belden  v. 
Davies,  2  Hall,  433;  Franchot  v.  Leach,  5  Cow.  506.  The 
remedy  is  by  a  direct  proceeding  to  avoid  the  instrument  Irv- 
ing V.  Hvmphrey,  Hopk.  Ch.  284.'' 

In  Pacific  Mvi.  L.  Ins.  Co.  v.  Webb,  84  C.  C.  A.  603,  157 
Fed.  155,  13  A.  &  E.  Ann.  Cas.  752,  the  distinction  is  stated 
as  follows :  ^^The  conclusion  from  all  the  cases  in  the  Supreme 
Court  is  that  the  only  fraud  which  may  be  availed  of  in  an 
action  at  law  to  avoid  a  formally  executed  release  of  the  claim 
sued  on  is  misrepresentation,  deceit,  or  trickery  practised  to  in- 
duce the  execution  of  a  release  which  the  signer  never  intended 
to  execute,  and  upon  which  the  minds  of  the  contracting  parties 
never  met,  and  does  not  include  any  of  those  misrepresentations 
of  fact  which  may  be  resorted  to  in  order  to  persuade  the  claim- 
ant to  agree  to  the  release  as  actually  made." 

In  the  present  case,  the  alleged  fraud  consisted  in  inducing 
defendant  to  become  a  surety  on  a  bond  for  the  return  of  cer- 
tain government  bonds  which  it  was  stated  in  the  instrument 
plaintiff  had  delivered,  or  was  about  to  deliver,  to  Linderman, 
when,  in  fact,  if  certain  of  the  evidence  is  to  be  believed,  the 
bonds  had  not  been  delivered,  and  never  were  to  be  delivered. 
In  other  words,  defendant  was  induced  by  these  alleged  misrep- 
resentations to  secure  the  performance  of  an  act  which  plain- 
tiff had,  as  the  logical  result  of  the  alleged  conspiracy,  ren- 
dered impossible.  By  this  alleged  misrepresentation  and  trick- 
ery, defendant  was  induced  to  guarantee  the  return,  not  of 
the  bonds,  but  of  the  money.  It  therefore  gave  a  contract  which 
it  did  not  intend  to  give. 

This  is  not  a  case  where  the  alleged  false  representations  are 
dehors  the  record,  and  might  be  treated  as  a  consideration  for 
securing  a  bond  valid  on  its  face.  But  here  the  false  repre- 
sentations appear  on  the  face  of  the  instrimient,  and  consti* 
tute  the  thing  to  be  done.  It  has  been  held  by  this  court  that 
where  a  release  executed  under  seal  had  been  procured  by  fraud 
and  deception,  the  facts  might  be  shown  in  evidence  to  avoid 
the  effect  of  the  instrument  in  an  action  at  law.    Lyons  v.  Allen^ 
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11  App.  D.  C.  543.  In  that  case  Chief  Justice  Alvey,  speak- 
ing for  the  court,  said :  "But  if  the  release  was,  as  contended 
by  the  plaintiff,  procured  from  him  by  any  fraudulent  device 
or  deception,  and  he  has  not  subsequently  ratified  it,  he  may 
show  the  facts  in  evidence,  and  avoid  the  release  in  an  action 
at  law,  when  set  up  as  a  bar  to  the  action.  Formerly,  this  right 
of  avoiding  a  release  under  seal,  on  the  ground  of  fraud,  in  an 
action  at  law,  when  set  up  as  a  defense  to  the  action,  was  gen- 
erally denied,  and  the  party  was  referred  to  a  court  of  equity, 
in  jurisdictions  where  the  remedies  at  common  law  and  equity 
are  separate.  But  it  is  now  generally  held,  by  a  great  prepon- 
derance of  the  authority,  that  a  release  so  set  up  as  a  defense 
may  be  avoided  at  law." 

The  condition  here  sought  to  be  imposed  upon  defendant  is 
one  to  which  it  never  agreed  to  be  bound,  and  which  was  not 
within  its  contemplation  when  the  bond  was  executed.  That  it 
was  never  intended  by  plaintiff  and  Linderman  that  the  bonds 
should  be  returned  by  Linderman  to  plaintiff,  that  the  bonds 
in  fact  never  passed  into  the  possession  of  Linderman;  and 
that  it  was  not  intended  by  them  at  the  time  that  the  bonds 
should  pass  into  the  hands  of  Linderman,  are  facts  supported 
by  evidence  in  the  record,  which  should  have  been  submitted  to- 
the  jury  to  determine,  as  a  matter  of  fact,  whether  or  not  the 
alleged  fraud  was  committed.  If  the  alleged  fraud  is  found  by 
the  jury  to  have  been  perpetrated  upon  defendant,  with  the 
knowledge  of  plaintiff,  it  forms  a  complete  defense  to  this  ac- 
tion. 

The  judgment  is  reversed^  with  costs,  and  the  cause  remanded 
for  a  new  triaL  Reversed. 
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Pabtkebs;  Estoppel;  Equity;  Appeal  and  Ebbob;  Costs. 

1.  Where  parties  advertise  as  partners  and  use  a  partnership  name,  they 
become  partners  by  estoppel  as  to  third  persons  dealing  with  them 
on  the  faith  of  such  representations,  but  as  between  themselves  their 
relations  as  partners  depend  upon  contract  express,  or  reasonably 
to  be  implied  from  all  of  the  circumstances;  and  when  one  of  the- 
parties  alleges  the  existence  of  a  general  partnership,  the  burden  of 
proof  is  upon  him  to  so  shoigr. 

t.  On  an  appeal  by  the  plaintiff  from  a  decree  based  upon  a  finding  of 
fact  that  a  general  partnership  did  not  exist  between  the  plaintiff 
and  the  defendant,  this  court  affirmed  the  decree,  although  in  doubt 
as  to  whether  the  evidence  showed  that  the  plaintiff  had  been  fairly 
treated  by  the  defendant,  the  court  not  being  satisfied  that  the 
plaintiff  had  discharged  the  burden  upon  him  of  showing  that  a 
general  partnership  existed. 

3.  In   a  suit  for   the    dissolution   of   an    alleged    partnership,    in    which 

the    plaintiff    alleged,    and    the    defendant    denied,    tiie    existence* 
of  a  general  partnership,  the  evidence  was  reviewed,  and  the  decree 
dismissing  the  bill  affirmed. 

4.  Where,  on  appeal  in  an  equity  suit,  the  appellant  sought  by  designation 

and  direction  to  exclude  from  the  record  much  irrelevant  matter,  but 
the  appellee  caused  it  to  be  included,  thereby  greatly  increasing  the 
cost  of  the  transcript  and  printed  record,  this  court,  in  afiirming  the 
decree,  required  the  appellee  to  pay  one  half  of  the  costs. 

Ko.  2235.    Submitted  February  8,  1911.    Decided  April  3,  1911. 

Hearing  on  an  appeal  by  the  plaintiff  from  a  decree  of  the 
Supreme  Court  of  the  District  of  Columbia  in  a  suit  in  equity 
dismissing  a  bill  for  the  dissolution  of  a  partnership  and  for 
a  partnership  accounting.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Biehard  A.  Ford  for  the  appellant 
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Mr.  John  M.  Thurston  and  Mr.  J.  Holdsworth  Oordon,  and 
Mr.  William  A.  Gordon  for  the  appellee. 

Mr.  Chief  Justice  Shepabd  delivered  the  opinion  of  the 
Court : 

This  is  an  appeal  from  a  decree  dismissing  a  bill  for  the 
dissolution  of  a  partnership,  and  an  account.  The  bill  of 
Herbert  E.  Smith  alleges  that  he  entered  into  partnership  with 
Charles  C.  Lancaster,  March  20th,  1905,  for  the  general  prac- 
tice of  law  in  the  city  of  Washington,  under  the  name  of 
Lancaster  &  Smith.  That  the  receipts  of  the  business  were 
taken  and  used  by  the  defendant,*  who  undertook  to  keep  books 
showing  the  same  and  expenditures.  That  an  incorrect  balance 
•of  said  books  was  had  December  31,  1905,  and  none  has  been 
bad  since.  That  defendant  appropriated  to  his  own  private 
use  the  receipts  of  said  partnership,  refusing  to  account  to 
plaintiff  for  any  part  thereof. 

The  answer  of  the  defendant  denies  that  any  general  part- 
nership ever  existed  between  the  parties,  and  alleges  that  de- 
fendant, who  had  been  many  years  in  business  in  Washington 
and  had  an  extended  clientage,  in  1904,  became  acquainted 
with  plaintiff,  who  was  then  practising  law  in  Porto  Rico. 
That  plaintiff  desired  to  remove  to  Washington,  and  believed 
that  he  could  command  a  large  business  from  Porto  Rico  and 
other  possessions  of  the  United  States.  That  he  offered  to  take 
plaintiff  into  his  office,  and  to  associate  him  from  time  to  time 
in  special  cases,  in  which  cases  he  should  have  half  of  the 
fees  collected;  and  that  when  he  needed  his  services  in  cases 
coming  from  former  clients,  he  would  retain  him,  paying 
special  fees  for  said  services.  That  this  offer  was  accepted, 
and  plaintiff  came  into  the  office  and  entered  upon  its  per- 
formance. That  he  consented  to  the  use  of  the  firm  name  of 
Lancaster  &  Smith,  and  the  advertising  of  the  same,  but  for 
-the  purposes  aforesaid. 

As  stated  by  the  plaintiff,  the  question  involved  is  one  of 
iact     Was  there  a  general  partnership  created  by  contract 
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between  the  parties  as  contended  by  the  plaintiff,  or  was  it 
the  special,  limited  arrangement  claimed  by  the  defendant. 

The  only  direct  evidence  as  to  the  terms  of  the  association 
was  that  of  the  parties  themselves.  The  undisputed  facts  are 
that  defendant  had  been  engaged  in  a  collection  and  claim 
practice  before  Congress  and  the  court  of  claims,  which  had 
been  carried  on  with  more  or  less  success,  and  that  he  had  a 
number  of  clients  who  regularly  intrusted  him  with  their  busi- 
ness. These  were  chiefly  TTnited  States  Commissioners,  clerks, 
and  other  oflScers,  whose  fee  bills  were  frequently  rejected  in  the 
Department  of  Justice.  He  had  little  or  no  general  practice 
in  the  courts  of  law  or  equity.  Plaintiff  was  practising  law 
in  Porto  Rico  in  1904,  and  seems  to  have  had  some  experience 
in  general  practice.  He  also  spoke  the  Spanish  language.  He 
entered  the  defendant's  office  in  1905.  Notice  of  partnership 
under  the  name  of  Lancaster  &  Smith  was  immediately  given 
by  circular  and  advertisemwit.  Plaintiff  was  introduced  by 
defendant  as  his  partner.  Stationery  showing  this  partner- 
ship was  procured  and  used.  Plaintiff  was  taken  into  and  as- 
sisted in  some  old  cases  of  defendant  in  the  court  of  claims, 
and  briefs  and  pleadings  were  filed  in  the  court  of  claims  gen- 
erally in  the  partnership  name.  It  is  apparent  that  defendant 
expected  that  a  large  amount  of  business  would  be  obtained 
from  Porto  Rico  through  plaintiff.  This  expectation  was  not 
realized.  Defendant  continued,  while  using  the  partnership 
letter  heads,  to  correspond  chiefly  with  his  former  clients  in  his 
individual  name,  and  to  take  powers  of  attorney  from  them  to 
himself.  He  divided  fees  with  plaintiff  in  some,  at  least,  of 
the  cases  in  which  he  had  taken  him.  Defendant  continued  to 
keep  what  books  were  kept.  Money  was  deposited  in  his  in* 
dividual  name  and  drawn  by  his  check.  The  office  had  been 
rented  by  him,  and  when  a  change  was  made  to  another  build- 
ing, the  lease  was  taken  in  his  name.  After'  December  31, 
1905,  defendant  made  some  payments  of  fees  to  plaintiff  in 
special  cases  according  to  his  own  estimate  of  plaintiff's  services 
therein.  This  condition  continued  until  April  18,  1908,  when 
plaintiff,  without  giving  notice  of  his  intentions,  left  the  of- 
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fice,  and  two  days  later  filed  this  bill.  Plaintiff  introduced  in* 
evidence  the  letters  written  by  defendant  to  him  while  he  was- 
in  Porto  Eico,  in  1904  and  early  in  1905.  The  bulk  of  thia^ 
is  unimportant.  It  does  not  amount  to  a  general  partnership, 
but  contains  language  from  which,  if  not  negatived  by  other 
circumstances,  one  might  be  inferred.  At  the  same  time,  when 
considered  in  connection  with  the  actions  of  the  defendant  in 
the  conduct  of  the  business,  it  is  not  inconsistent  with  his  con- 
tention as  to  the  actual  relations  between  the  parties.  The 
conduct  of  the  parties  in  advertising  and  using  a  partnership 
name  was  sufficient  to  make  them  partners  by  estoppel  as  to 
third  persons  dealing  with  them  in  the  faith  of  such  representa- 
tions, yet,  as  between  themselves,  something  more  is  necessary. 
Their  relations  as  to  each  other  depend  upon  contract  express, 
or  reasonably  to  be  implied  from  established  circumstances. 
The  burden  of  establishing  the  general  partnership  is  upon 
the  plaintiff.  While  his  testimony  is  direct  and  is  supported 
by  some  circumstances,  his  actions  and  apparent  acquiescence 
in  the  actions  of  defendant  from  December  31,  1905,  to  April 
18,  1908,  are  inconsistent  with  his  contention.  On  the  other 
hand,  the  denial  of  the  defendant  is  equally  positive,  and  while 
his  earlier  actions  are  to  a  considerable  extent  inconsistent 
therewith  and  contradictory,  he  is  supported  by  the  circum- 
stances shown  to  have  existed  during  the  period  before  men- 
tioned. It  would  subserve  no  useful  purpose  to  review  the 
voluminous  evidence.  This  has  been  carefully  examined,  and 
it  is  sufficient  to  say  that,  while  we  have  some  doubt  as  to 
whether  the  plaintiff  had  been  fairly  and  justly  treated,  we 
are  not  satisfied  that  he  has  discharged  the  burden  under  which 
he  rests;  and  therefore  would  not  be  justified  in  disturbing  the 
conclusion  of  the  learned  trial  justice.  The  decree  must  there- 
fore be  affirmed. 

We  have  said  that  the  record  is  voluminous.  It  is  unneces- 
sarily so.  Much  of  the  evidence  introduced  by  the  defendant 
(which  the  Examiner  who  took  the  depositions  was  bound  to- 
receive  and  return)  consisted  of  records  and  pleadings  in  caseff 
in  the  court  of  claims,  blank  pleadings  and  forms,  letters  and 
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testimonials  from  clients,  etc.  The  records  from  the  court  of 
claims  were  introduced  to  show  indorsements,  signatures,  etc., 
which  could  have  been  shown  without  incorporating  the  whole 
pleading  in  the  deposition.  The  other  papers  were  inadmissible 
upon  any  ground  that  can  be  conceived.  In  designating  the 
papers  to  be  incorporated  in  the  transcript,  as  required  by  the 
rules  of  this  court,  the  appellant  sought  to  have  many  of  these 
irrelevant  papers  omitted.  But  the  appellee,  as  he  had  a  right 
to  do  under  the  rules,  made  a  counter  designation  specifying 
among  other  unimportant  exhibits,  etc.,  the  evidence  before  re- 
ferred to.  In  the  direction  for  printing  the  record  given  to 
the  clerk  of  this  court,  the  appellant  again  sought  to  exclude 
a  great  deal  of  this  irrelevant  and  immaterial  matter  that  had 
been  included  in  the  transcript;  but  the  appellee  required  the 
whole  transcript  to  be  printed.  The  effect  of  this  was  to  greatly 
increase  the  cost  of  the  transcript  and  of  the  printed  record, 
as  well  as  to  impose  upon  the  court  an  unnecessary  burden. 

For  these  reasons,  the  decree  will  be  affirmed,  with  an  order 
that  the  costs  be  paid,  one  half,  by  each  party.  Affirmed. 


CAPITAL  TRACTION  COMPANY  v.  VAWTER 


Pleading;  Vabiancb;  NsoLioEircK;   Joint  Tobt  Feasors;  Trial;  Ver- 
dict; Street  Railways. 

1.  Whore  a  declaration  against  two  defendants  does  not  charge  joint,  con- 
current, and  disseverable  acts  of  Deg]i<^ence,  but  charges  each  de- 
fendant with  independent  acts  of  negligence,  so  as  to  admit  of  a 
verdict  against  each  or  both  defendants,  it  does  not  violate  the 
rule  that  where  a  declaration  charges  that  an  injury  resulted  from 
the  concurrent  negligence  of  two  defendants,  and  the  jury  finds 
that  it  was  caused  by  the  negligence  of  but  one,  there  it  a  fatal 
variance. 
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2.  WbDe  ft  is  ft  woMtter  lftrf«)j  vitbln  the  diacretioB  of  the  trUl  court, 
vbetber  in  ui  ftctkm  mgaiost  two  defcDdjJits  a  verdiet  will  be  di- 
rected IB  iftTor  of  one  of  the  defendaats  at  the  cloae  of  tbe  plain- 
tifTs  erideDee  in  chief,  whea  that  etidenee  faila  to  attke  oat  a  case 
against  racb  defendant,  consideratioa  shoald  be  fircB  by  tbe  court 
before  eo  directing  a  Tcrdict,  to  ita  probable  effect  vpoa  tbe  remain- 
ing defendant. 

1.  BemhU.  Directing  ft  Terdict  for  one  of  two  defendants  at  the  cloae  of 
plaintiff's  eridenee  in  chief,  in  an  action  er  coairacta,  maj  operate  to 
enlarge  the  liability  of  the  remaining  defendant  by  depriring  him  of 
tbe  right  to  enforce  contribution  against  the  other  defendant;  hot 
it  will  not  have  such  an  effect  in  an  action  ea  delicto. 

4.  Great  caution  should  be  exercised  by  a  trial  court  before  directing  a 
separate  Terdict  for  one  of  seyeral  defendanta,  and  it  ought  never  to 
be  done  unless  it  clearly  appear  that  there  ia  no  evidence  to  affect 
the  party  in  whose  favor  the  verdict  is  directed. 

6.  While  it  is  a  rule  that  the  jury  by  their  verdict  most  find  upon  all 
the  issues  made  by  the  pleadings,  this  rule  applies  more  particularly 
to  verdicts  that  are  either  not  responsive  to  the  pleadings^  or  fail  to 
find  upon  all  of  tbe  issues,  or  where  the  action  is  em  contractu 
against  two  or  more  joint  defendants.  In  an  action  of  tort,  the  court 
may  direct  a  verdict  in  favor  of  one  of  two  defendants  at  the  close 
of  the  plaintiff's  evidence  in  chief,  when  it  is  clearly  apparent  that 
no  injury  can  thereby  be  inflicted  upon  the  remaining  defendant. 

0,  Where,  in  an  action  for  personal  injuries  against  two  street  railway 
companies  by  a  passenger  of  one  of  them,  reaulting  from  a  collision 
between  cars  of  tbe  defendants,  in  which  the  declaration  charged 
independent  acts  of  negligence  against  each  defendant,  the  trial 
court  directed  a  verdict  for  one  of  the  defendants  at  the  close  of 
plaintiff's  case  in  chief,  and  the  trial  proceeded  against  the  other 
defendant,  against  which  there  was  a  separate  verdict,  it  was  held^ 
on  an  appeal  by  the  latter  defendant,  that  the  action  of  the  court- 
in  so  directing  a  verdict  for  its  eodefendant  was  not  error. 


No.  2240.     Submitted  February  9,  1911.     Decided  April  3,  1911, 

Heabiitg  on  an  appeal  by  one  of  two  defendants  from  a  judg* 
ment  of  the  Supreme  Court  of  the  District  of  Columbia,  on  ver- 
dict, in  an  action  to  recover  damages  for  personal  injuries. 

Afp^rmed. 
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Tlie  CouBT  in  the  opinion  stated  the  facts  as  follows: 

Appellee,  Sarah  Vawter,  plaintiff  below,  filed  a  suit  in  the 
supreme  court  of  the  District  of  Columbia  against  the  appel* 
lant,  the  Capital  Traction  Company,  and  the  Metropolitan 
Coach  Company,  to  recover  damages  for  personal  injuries  sus- 
tained while  a  passenger  on  one  of  the  coaches  of  the  latter 
company.  The  accident  occurred  in  a  collision  between  one  of 
the  cars  of  the  defendant  company  and  the  coach  of  the  Met- 
ropolitan Coach  Company  in  which  the  plaintiff  was  a  passen- 
ger, at  the  crossing  of  Sixteenth  and  U  streets,  N.  W.,  in  this 
city. 

The  material  part  of  the  declaration  is  as  follows :  "Plaintiff 
avers  that  it  then  and  there  became  and  was  the  duty  of  the 
defendant  Metropolitan  Coach  Company,  by  and  through  its 
driver,  agent,  or  employee  in  charge  of  its  said  herdic  or  coach, 
as  likewise  it  was  the  duty  of  the  defendant  Capital  Traction 
Company,  by  and  through  its  agents  and  employees  in  charge 
of  its  said  car,  so  to  guide,  control,  manage,  and  conduct  the 
said  herdic  or  coach,  and  the  said  car,  respectively,  as  to  pre- 
vent collision  with  each  other,  and  to  avoid  endangering  the 
safety  of  the  passengers  in  said  herdic  or  coach ;  yet  the  plain- 
tiff avers  that,  unmindful  of  its  duty  in  the  premises,  the  said 
defendant  Metropolitan  Coach  Company,  its  driver  or  employee 
in  charge  of  said  herdic  or  coach,  conducted  it  so  carelessly  and 
n^ligently  that,  while  said  herdic  or  coach  was  crossing  the 
tracks  of  defendant  Capital  Traction  Company  at  the  inter- 
section of  said  streets,  and  before  said  herdic  or  coach  had  en- 
tirely crossed  said  tracks,  the  said  car  of  the  defendant  Capi- 
tal Traction  Company  collided  with  and  crashed  into  said  her- 
dic or  coach,  with  great  force  and  violence;  and  the  plaintiff 
further  avers  that  the  defendant  Capital  Traction  Company, 
unmindful  of  its  duty  in  the  premises,  was  negligent  in  that 
its  motorman,  when  approaching  said  crossing,  was  running 
said  car  at  a  high,  unlawful,  and  dangerous  rate  of  speed,  failed 
to  ring  his  bell,  or  in  any  manner  indicate  the  approach  of  said 
car,  and  failed  to  keep  said  car  so  reasonably  under  control  and 
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guidance  as  to  enable  him  to  stop  it  before  colliding  with  said 
herdic  or  coach^  and  by  reason  of  the  n^igence  aforesaid  the 
said  car  of  defendant  Capital  Traction  Company  collided  with 
and  crashed  into  said  herdic  or  coach  of  said  defendant  Met- 
ropolitan Coach  Company,  in  which  plaintiff  was  a  passenger/' 
On  trial  below,  when  the  plaintiff  had  submitted  her  evi- 
dence, counsel  for  the  coach  company  moved  the  court  to  direct 
the  jury  to  return  a  verdict  in  its  favor,  which  motion  the 
court  granted  over  the  objection  and  exception  of  the  code- 
fendant,  Capital  Traction  Company.  After  this  verdict  was 
rendered  and  the  trial  resimaed,  the  Capital  Traction  Company 
in  its  defense  gave  evidence  tending  to  show  that  the  accident 
had  been  caused  through  the  negligence  of  the  coach  company. 
At  the  conclusion  of  the  evidence,  and  after  the  submission  of 
certain  prayers  on  behalf  of  both  defendant  and  plaintiff,  the 
court  charged  the  jury  upon  the  law  of  the  case,  and  again  sub- 
mitted it  to  the  jury.  A  verdict  was  returned  against  the  de- 
fendant Capital  Traction  Company.  From  the  judgment  en- 
tered thereon,  the  case  comes  here  on  appeal. 

Mr.  R.  Ross  Perry,  Mr.  R.  Ross  Perry,  Jr.,  and  Mr.  Q. 
Thomas  Dtmlop  for  the  appellant. 

Mr.  Leonard  J.  Mather  and  Mr.  John  P.  McMahon  for 
the  appellee. 

Mr.  Justice  Van  Obsdel  delivered  the  opinion  of  the  Court : 

The  sole  question  presented  is  one  of  law, — ^whether  or  not 
the  court  erred  in  permitting  two  separate  and  distinct  verdicts 
to  be  rendered  by  the  jury  and  be  made  of  record  in  the  same 
cause,  neither  of  which  verdicts,  it  is  contended,  comprised  all 
of  the  issues  involved  in  the  trial  of  said  cause.  It  is  urged 
that  by  this  action  the  court  prejudiced  the  rights  of  the  co- 
defendant,  Capital  Traction  Company,  in  that  the  direction 
of  the  verdict  in  favor  of  the  coach  company  was  the  equiva- 
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lent  of  the  direction  of  a  verdict  against  the  appellant  com- 
pany. 

The  right  of  the  court  to  direct  a  separate  verdict  in  favor 
of  one  of  two  codefendants  at  the  conclusion  of  plaintiflF's  evi- 
dence is  a  point  on  which  there  seems  to  be  lack  of  imiformity 
in  the  authorities.  The  conflict  is  well  presented  by  Mr,  Jus- 
tice Clifford  in  Castle  v.  Bvllard,  23  How.  172,  16  L.  ed.  424, 
as  follows :  "Courts  of  justice  are  not  quite  agreed  as  to  what 
stage  of  the  trial  the  party  thus  improperly  joined  in  the  suit 
may  insist  upon  a  verdict  in  his  favor, — whether  at  the  close 
of  the  evidence  offered  by  the  plaintiff  in  the  opening,  or  wheth- 
er he  must  wait  until  the  case  is  closed  for  the  defendants.  Mr. 
Greenleaf  regards  it  as  the  settled  practice,  that  if,  at  the  close 
of  the  plaintiff's  case,  there  is  one  defendant  against  whom  no 
evidence  is  given,  he  is  entitled  instantly  to  be  acquitted ;  and 
it  must  be  admitted  that  the  decision  of  the  court  in  Child  v. 
Chamberlain,  6  Car.  &  P.  213,  3  Nev.  &  M.  520,  6  Bam.  & 
Ad.  1049,  favors  that  view  of  the  law.  But  Lord  Denman  held, 
in  8oweU  v.  Champion,  6  Ad.  &  EL  415,  2  Nev.  &  P.  627,  W. 
W.  &  D.  667,  that  the  application  to  a  judge  in  the  course  of 
a  cause,  to  direct  a  verdict  for  one  or  more  defendants  in  tres- 
pass, is  addressed  to  his  discretion,  and  that  the  discretion  was 
to  be  regulated,  not  merely  by  the  fact  that,  at  the  close  of  the 
plaintiff's  case,  no  evidence  appears  to  affect  them,  but  by  the 
probabilities  whether  any  such  will  arise  before  the  whole  evi- 
dence in  the  cause  closes.  There  is,  says  the  learned  judge,  so 
palpable  a  failure  of  justice,  where  the  evidence  for  the  defense 
discloses  a  case  against  a  defendant  already  prematurely  ac- 
quitted that  such  acquittal  ought  never  to  take  place  until  there 
is  the  strongest  reason  to  believe  that  such  a  consequence  can- 
not follow.  Some  courts  hold  that  the  application  in  all  cases 
is  addressed  to  the  discretion  of  the  court.  Brotherton  v.  Liv- 
ingston, 3  Watts  &  S.  334;  Davis  v.  Living,  1  Holt.  N.  P.  275. 
Other  courts  have  held  that  where  there  is  no  evidence  to  affect 
a  particular  defendant  in  actions  ex  delicto  against  several,  a 
separate  verdict  is  demandable  as  a  matter  of  right,  and  that  a 
voL  xxxvn.— 8. 
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refusal  to  grant  the  application  is  the  proper  subject  of  excep- 
tions. Van  Deusen  v.  Y(m  Slyck,  16  Johns.  223 ;  Boies  ▼. 
ConJcling,  10  Wend.  389.'' 

While  the  declaration  in  this  instance  is  not  as  dear  as  it 
might  have  been,  we  do  not  think  that  it  chaises  alone  coa- 
current  negligence,  and  is  not  therefore  subject  to  the  rule  that 
where  a  declaration  charges  that  an  injury  resulted  from  the 
concurrent  negligence  of  two  defendants,  and  the  jury  finds 
that  it  was  caused  by  the  negligence  of  but  one,  there  is  a  fatal 
variance.  Wied  v.  Electric  Traction  Co.  (Weist  v.  Philadel- 
phia) 200  Pa.  148,  58  L.RA.  666,  49  Atl.  891;  Little  SchuyJr 
kill  Nav.  R.  &  Coal  Co.  v.  Richards,  57  Pa.  142,  98  Am.  Dec. 
209;  Clevelwnd,  C.  C.  &  St.  L.  R.  Co.  v.  Eggmann,  71  111.  App. 
42. 

It  will  be  observed  that  the  declaration  does  not  charge  joints 
concurrent,  and  disseverable  acts  of  negligence,  but  that  it 
charges  each  defendant  with  negligence  independent  of  the  neg- 
ligent acts  charged  against  the  other.  The  declaration  is  so 
worded  as  to  admit  of  a  verdict  against  either  or  both  of  the 
defendants. 

We  think  that,  while  it  is  a  matter  largely  of  discretion  in 
the  trial  court,  consideration  should  be  given,  before  directing 
a  verdict  at  the  close  of  the  evidence  offered  by  plaintiff,  to  the 
probable  effect  upon  the  remaining  codefendants.  If  the  action 
is  one  ex  contractu,  it  is  dear  that  the  course  here  pursued  might 
operate  to  enlarge  the  liability  of  the  remaining  defendants  by 
depriving  them  of  the  right  to  enforce  contribution  in  the  event 
of  a  judgment  against  all.  On  the  other  hand,  no  reason  is 
apparent  for  applying  this  principle  to  the  case  at  bar.  The 
action  is  ex  delicto,  and  the  defendants,  had  a  joint  judgment 
been  rendered  against  them,  would  have  been  in  the  situation 
of  joint  tort  feasors,  with  no  right  of  action  for  contribution 
against  each  other.  It  is  difficult  to  imderstand  how  appellant 
can  be  injured  by  the  ruling.  Its  liability  has  not  been  in- 
creased. The  jury  was  carefully  instructed  that  before  they 
could  find  against  appellant,  they  should  find  that  its  negli- 
gence caused  the  accident,  irrespective  of  whether  the  coach  com- 
pany was  negligent  or  not     Since  there  was  no  contributing 
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negligence  on  the  part  of  appellee,  she  was  entitled  to  recover 
upon  showing  the  fact  that  the  accident  was  caused  by  the 
negligence  of  both  or  either  of  the  defendants.  She  had  the 
option  of  suing  both  or  either  of  them,  and  had  she  elected  to 
sue  one,  she  could  not  have  been  compelled  to  make  the  other  a 
defendant  The  negligence  of  the  one  furnished  no  defense 
against  the  negligence  of  the  other.  They  were  as  completely 
independent  of  each  other  as  they  would  have  been  had  they 
been  defendants  in  separate  suits. 

Great  caution  should  be  exercised  by  a  trial  court  before  di- 
recting a  separate  verdict  for  one  of  several  codefendants,  and 
it  ought  never  to  be  granted  unless  it  clearly  appears  that  there 
is  no  evidence  to  affect  the  party  in  whose  favor  it  is  made. 
Brown  v.  Howard,  14  Johns.  119. 

We  are  not  unmindful  of  the  common-law  rule  that  a  jury 
by  their  verdict  must  find  upon  all  the  issues  made  by  the  plead- 
ings. But  we  understand  this  rule  to  apply  more  particularly 
to  verdicts  that  are  either  not  responsive  to  the  pleadings,  or 
fail  to  find  upon  all  the  issues,  or  where  the  action  is  ex  con- 
tractu against  two  or  more  joint  defendants.  Patterson  v. 
United  States,  2  Wheat  221,  4  L.  ed.  224.  We  are  also  aware 
that  in  some  of  the  States,  it  has  been  held  that  when  issue  is 
joined  upon  the  separate  pleas  of  several  defendants,  the  ver- 
dict must  dispose  of  all  the  parties  to  the  suit  Chuif,  C.  &  8. 
P.  B.  Co.  V.  Renfro,  —  Tex.  Civ.  App.  — ,  69  S.  W.  648 ;  Jen- 
kins V.  ParJehill,  26  Ind.  473.  But  even  in  these  instances,  we 
find  no  sound  reason  urged  against  the  court's  directing  a  ver- 
dict in  tort  in  favor  of  a  codefendant  at  the  termination  of  the 
plaintiff's  evidence,  when  it  is  clearly  apparent  that  no  injury 
can  thereby  be  inflicted  upon  the  remaining  codefendant. 

The  judgment  is  affirmed,  with  costs,  and  it  is  so  ordered. 

Affirmed^ 
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FBAUDULBlfT   TBAN8FKB8;    DBKDB    OF   TbUST;    QUESTIOlfB    OV  FACT. 

1.  Where  insolyent  traders,  to  secure  a  debt  due  the  wife  of  one  of  them, 

give  and  record  a  chattel  deed  of  trust  on  their  store  fixtures, 
license,  lease,  and  other  stock  in  trade  on  their  premises,  and  to 
be  placed  thereon,  reserving  the  right  to  retain  possession  until  de- 
fault, and  the  debt  mentioned  in  the  deed  in  trust  is  greater  than 
that  actually  owed,  and  the  grantors  thereafter  sell  part  of  the 
stock  in  trade,  but  do  not  apply  the  proceeds  of  sale  to  the  reduction 
of  the  debt  or  to  the  payment  of  their  other  creditors, — the  deed  of 
trust  is  not  fraudulent  as  matter  of  law,  but  the  question  as  to 
whether  it  is  a  fraud  upon  creditors  is  one  of  fact  for  the  jury. 
(Citing  sec.  1120,  D.  C.  Code  [31  Stat,  at  L.  1368,  chap.  854],  pro- 
viding that,  in  fraudulent  conveyances,  "the  question  of  fraudulent 
intent  shall  be  deemed  a  question  of  fact,  and  not  of  law.'') 

2.  Sec.  1120,  D.  C.  Code,  providing  that  the  question  of  intent  in  fraudu- 

lent conveyances  shall  be  deemed  a  question  of  fact,  and  not  of  law, 
does  not  deprive  the  courts  of  the  right  to  declare  an  instrument  to 
be  fraudulent  in  every  case  that  may  come  before  them. 

No.  2262.     Submitted  February  10,  1911.     Decided  April  3,  1911. 

Hearing  on  an  appeal  by  the  defendant  from  a  judgment 
of  the  Supreme  Court  of  the  District  of  Columbia,  on  verdict, 
on  an  issue  made  by  a  claim  of  title  to  property  seized  under 
a  writ  of  attachment.  Affirmed. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows : 

M.  Marche  &  Company  began  an  action  in  the  municipal 
court  to  recover  a  debt  of  McDonald  &  Stone,  and  sued  out  a 
writ  of  attachment  that  was  levied  upon  certain  goods  and 
chattels  in  a  barroom  and  restaurant  conducted  by  the  defend- 
ants. 

The  goods  were  sold,  and  the  sum  realized  therefrom 
^$106.35)  was  claimed  by  Hayden  Johnson  and  Thomas  H. 
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Patterson,  trustees,  in  a  claim  proceeding  authorized  by  the 
Code.  Claimants  offered  in  evidence  a  chattel  mortgage  ex- 
ecuted by  McDonald  &  Stone  on  June  30th,  1909,  to  said 
trustees,  to  secure  the  payment  of  twenty-five  notes  for  $100 
each,  payable  to  Alida  V.  Stone;  the  first,  three  months  after 
date,  and  one  each  month  thereafter.  The  instrument  con- 
veyed all  the  furniture  and  fixtures  in  said  restaurant  and 
barroom,  the  barroom  license,  the  lease  of  the  building,  and 
all  stock  in  trade,  including  wines,  liquors,  brandies,  cordials, 
etc.,  now  located  upon  said  premises  or  subsequently  to  be 
placed  therein  by  said  firm.  The  trust  is  upon  the  following 
terms: 

"In  trust  to  suffer  and  permit  the  parties  of  the  first  part 
to  retain  possession  of  the  said  goods  and  chattels  and  per- 
sonal property  until  the  same  shall  and  may  be  required,  as 
hereinafter  provided.  And  upon  this  further  trust,  upon  de- 
fault being  made  in  the  payment  of  said  notes  or  either  of 
them,  or  of  any  interest  thereon  when  due,  or  any  proper  cost, 
charge,  or  expense  in  and  about  the  same,  then  and  at  any 
time  thereafter  to  take  immediate  possession  of  said  goods  and 
chattels  and  personal  property,  wheresoever  the  same  may  be 
found,  and  to  sell  the  same  at  public  auction  upon  such  terms 
and  after  such  public  notice  as  the  said  parties  of  the  second 
part,  or  the  survivor  of  them,  acting  in  the  execution  of  this 
trust,  shall  deem  advantageous  and  proper;  and  of  the  proceeds 
of  sale  or  sales,  first,  to  pay  all  proper  costs,  charges,  and  ex- 
penses, including  a  commission  of  5  percentum  on  amount  of 
said  sale  to  said  trustees  for  services ;  second,  to  pay  whatever 
then  remains  unpaid  of  said  notes,  whether  the  same  be  due 
or  not,  and  thereafter  to  pay  the  surplus,  if  any,  to  whomso- 
ever shall  be  lawfully  entitled  to  the  same.  And  upon  this 
furdier  trust,  at  any  time  hereafter,  whether  the  said  note  shall 
be  due  or  not,  upon  the  security  hereby  given  being  in  any 
wise  endangered  in  the  opinion  of  the  said  parties  of  the  second 
part,  or  the  survivor  of  them,  by  the  removal  of  said  goods 
and  chattels,  and  personal  property,  and  any  of  them,  without 
tlie  written  consent  of  the  said  party  of  the  second  part  or  the 
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survivor  of  them,  or  by  the  nonpayment  of  the  rent  of  the 
premises  where  said  goods  and  chattels  may  be  placed,  stored, 
or  deposited,  or  by  the  rendering  of  a  judgment  or  decree  for 
the  payment  of  money  against  said  parties  of  the  first  part, 
or  if  said  parties  of  the  first  part  shall  not  keep  the  same  in- 
sured in  some  good  and  reliable  company  against  loss  by  fire 
to  the  extent  of  —  dollars  and  assign  the  same  to  the  use  of 
said  parties  of  the  second  part,  or  the  survivor  of  them,  for 
the  more  effectual  securing  of  the  payment  of  said  indebted- 
ness, or  if  the  same  shall  become  endangered  in  any  other 
manner  in  the  opinion  of  the  said  parties  of  the  second  part, 
or  the  survivor  of  them,  then  and  thereafter,  upon  the  written 
order  of  the  holders  of  said  notes,  or  either  of  them,  to  take 
possession  of  said  goods  and  chattels  and  personal  property, 
and  sell  the  same,  and  dispose  of  the  proceeds  thereof,  in  the 
manner  hereinbefore  provided,  as  though  default  had  been 
made  in  the  payment  of  said  notes." 

The  instrument  was  recorded  July  8th,  1909. 

John  W.  Stone,  on  behalf  of  the  claimants,  testified  as  fol- 
lows: 

That  he  was  a  member  of  the  firm  of  Stone  &  McDonald, 
whose  goods  and  chattels,  as  hereinbefore  set  forth,  had  been 
attached  by  the  defendants  herein ;  that  he  was  the  person  who, 
with  Thomas  A.  McDonald,  executed  the  indenture  or  deed  of 
trust  hereinbefore  set  forth  unto  Hayden  Johnson  and  Thomas 
H.  Patterson,  to  secure  one  Alida  V.  Stone;  that  the  said 
Alida  V.  Stone  is  his  wife;  that  the  said  firm  never  received 
the  full  sum  of  $2,500  recited  in  the  said  deed  of  trust  to 
have  been  paid  in  hand  by  the  said  Alida  V.  Stone;  that  the 
sum  of  $1,100  had  been  received  from  Alida  V.  Stone  by  the 
firm  of  Stone  &  McDonald,  and  that  the  said  Alida  V.  Stone 
promised  verbally  to  put  up  or  advance  the  remaining  sum  of 
$1,400  to  the  said  firm  at  some  future  date;  that  the  goods 
attached  were  purchased  and  in  the  possession  of  the  firm  at  the 
time  the  deed  was  executed;  that  at  the  time  the  attachments 
were  made  by  the  defendants  herein,  the  place  of  business  of 
said  firm  was  closed  up;  that  there  had  been  a  partnership 
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disagreement  between  himself  and  McDonald,  the  other  mem- 
ber of  the  firm ;  that  he  was  endeavoring  to  force  the  said  Mc- 
Donald out  of  the  business ;  that  the  business  had  only  been  in 
existence  about  two  months  when  it  was  closed  up;  that  a 
key  to  the  said  place  of  business  was,  at  the  time  of  the  at- 
tachment, in  the  hands  of  Hayden  Johnson,  one  of  the  plain- 
tiffs herein.  Upon  cross-examination  by  counsel  for  the  de- 
fendants the  said  John  W.  Stone  testified  further  that  at  the 
time  the  attachments  hereinbefore  referred  to  were  made  by 
the  defendants  herein,  that  the  said  defendants  were  bona  fide 
creditors  of  the  firm  of  Stone  &  McDonald;  that  the  firm  of 
Stone  &  McDonald,  after  the  execution  and  recording  of  the 
said  deed  of  trust  hereinbefore  set  forth,  and  while  in  the  pos- 
session of  the  goods,  merchandise,  stock  in  trade  intended  to  be 
secured  thereby,  made  absolute  sales  thereof  in  the  ordinary 
course  of  business,  and  applied  the  proceeds  thereof  to  their 
own  personal  use ;  that  the  firm  made  purchases  of  certain  art- 
icles of  trade  after  the  execution  of  the  deed  of  trust ;  that  the 
firm  of  Stone  &  McDonald  was  insolvent  at  the  time  the  said 
deed  of  trust  was  executed ;  that  the  said  deed  of  trust  had  not 
been  executed  at  the  time  the  defendants  herein  became  credit- 
ors of  the  said  firm. 

At  the  conclusion  of  the  claimants'  evidence,  the  defendants 
Marche  &  Company  moved  the  court  to  direct  a  verdict  for 
them,  on  the  ground  that  the  evidence  was  not  sufficient  to 
entitle  claimants  to  recover,  and  that  the  said  deed  of  trust 
is  void  as  to  the  attaching  creditors. 

The  motion  was  overruled.  Defendants  offered  no  testimony. 
One  prayer  for  the  defendants  was  that  the  jury  be  instructed 
to  return  a  verdict  for  them.  This  was  denied,  as  well  also 
four  other  prayers.  These  latter  need  not  be  given,  as  it  is 
not  seriously  contended  that  their  refusal  was  error. 

The  court  then  charged  the  jury  as  follows :  That  they  were 
to  determine  from  all  the  facts  in  the  case  whether  or  not 
the  deed  of  trust  relied  upon  by  the  plaintiff  was  given  by 
the  said  Stone  &  McDonald  in  good  faith,  or  for  the  purpose 
of  defrauding  their  other  creditors ;  that  in  deciding  this  ques- 
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tion  the  jury  should  take  into  consideration  all  the  facts  con- 
nected with  the  execution  of  the  said  deed;  that  they  might 
consider  in  this  connection  that  the  deed  of  trust  was  given 
to  secure  the  wife  of  one  of  the  mcmhers  of  the  firm ;  that  only 
a  part  of  the  money  professed  to  he  secured  hy  the  deed  of 
trust  had  been  actually  advanced  by  the  beneficiary  therein; 
that  the  grantors  in  the  said  deed  of  trust  were  insolvent  at 
the  time  the  same  was  given ;  that  the  instrument  was  not  re- 
corded until  eight  or  nine  days  after  the  execution;  that  the 
proceeds  of  the  sale  of  the  chattels  mentioned  in  said  deed  of 
trust  were  not  applied,  after  the  execution  of  said  instrument, 
to  the  payment  of  the  indebtedness  thereby  secured,  nor  to  the 
payment  of  other  creditors  to  whom  they  were  indebted,  the 
firm  being  in  an  insolvent  condition;  that  if  the  jury  find  from 
these  facts,  as  well  as  from  the  other  facts  in  the  case,  that  the 
said  deed  of  trust  was  not  given  in  good  faith  bv  the  said 
Stone  &  McDonald  to  secure  a  bona  fide  indebtedness,  but  was 
given  by  them  for  the  purpose  of  defrauding  their  other  credit- 
ors, then  the  said  trust  would  be  void  in  law,  and  their  verdict 
should  be  for  the  defendants. 

The  jury  found  for  the  claimants,  and  from  the  judgment 
thereon,  defendants  have  appealed. 

Mr.  Louis  L.  Hamby  and  Mr.  Leon  Pretzf elder  for  the  ap- 
pellants. 

Mr.  Hayden  Johnson  and  Mr.  Thomas  H.  Patterson  for 
the  appellees. 

Mr.  Chief  Justice  Shepabd  delivered  the  opinion  of  the 
Court: 

The  charge  of  the  court  in  submitting  the  question  of  the 
intent  to  defraud  creditors  by  the  execution  of  the  chattel 
mortgage  directs  the  attention  of  the  jury  to  every  fact  and 
circumstance  from  which  an  intent  to  defraud  creditors  can  be 
inferred,  and  the  only  objection  to  it  is,  that  it  submitted  the 
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question  of  fraud  to  the  jury.  The  contention  is  that  the 
instrument,  by  its  tenns,  and  in  connection  with  the  evidence 
concerning  the  possession  and  use  of  the  stock  in  trade,  consti- 
tutes a  fraud  upon  creditors  as  matter  of  law;  wherefore  the 
court  erred  in  refusing  to  direct  a  verdict  for  the  attaching 
creditors.  The  validity  of  chattel  mortgages  upon  merchandise 
where  the  mortgagors  remain  in  possession,  and  sell  and  re- 
plenish the  mortgaged  stock  in  the  ordinary  course  of  business, 
has  been  the  subject  of  much  discussion,  resulting  in  a  conflict 
of  decisions.  The  only  statutory  limitations  upon  chattel  mort- 
gages in  this  District  is  that  they  shall  be  recorded.  That  re- 
quirement was  complied  within  this  instance. 

The  contention  is  that  it  is  the  settled  law  of  this  jurisdiction 
that  mortgages  of  the  character  of  that  in  question  here  are 
void  as  to  prior  creditors  as  matter  of  law,  and  the  following 
cases  are  cited  in  support  of  the  proposition.  Selling  v.  Kimr 
melt,  6  D.  C.  273 ;  Smith  v.  Kenney,  1  Mackey,  12 ;  Robinson 
V.  Elliott,  22  Wall.  513,  22  L.  ed.  758.  In  Selling  v.  Kimmell, 
decided  by  the  general  term  of  the  District  supreme  court  in 
1868,  a  retail  jeweler  gave  a  chattel  mortgage  upon  his  stock  of 
merchandise  to  secure  a  note  for  $2,000,  payable  five  years 
after  date.  The  conveyance  was  in  trust  to  suffer  and  permit 
the  mortgagor  to  retain  possession  of,  use,  and  enjoy  said  goods, 
wares,  and  merchandise  until  default  made  in  the  payment  of 
said  note,  or  until  one  quarter's  rent  of  the  premises  contain- 
ing said  goods,  or  of  other  premises  to  which  they  might  be 
removed,  should  become  due,  and  remain  unpaid  for  ninety 
days,  or  should  any  judgment  be  suffered  to  be  recovered,  and 
execution  thereon  levied  on  said  goods;  and  in  either  of  these 
events  the  trustee  was  to  take  possession,  make  sale,  etc.  A 
judgment  was  recovered  against  the  mortgagor,  and  the  goods 
were  seized  under  execution  thereon.  On  a  trial  of  the  right 
of  property  in  the  special  term,  the  court  submitted  the  ques- 
tion of  fraud  in  the  transaction  to  the  jury,  who  found  for 
the  claimant.  The  motion  for  new  trial  came  before  the  general 
term  on  exceptions  taken  to  the  refusal  of  the  trial  court  to 
declare  the  chattel  mortgage  fraudulent  in  law.    The  exceptions 
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^ere  sustained.  The  instrument  was  declared  void  upon  two 
pounds:  first,  because  of  the  reservation  of  the  right  of  the 
mortgagor  not  only  to  retain  possession  of  the  goods,  but  to 
use  and  enjoy  the  same ;  second,  because  there  was  no  descrip- 
tion of  the  articles  conveyed  by  which  they  could  be  identified. 

It  was  this  express  reservation  of  the  right  to  use  and  enjoy 
the  property  during  the  five  years,  unless  levied  upon  in  the 
meantime  by  judgment  creditors,  or  liable  to  distress  for  rent, 
that  determined  the  judgment  of  the  court.  Mr.  Justice  Wylie, 
who  delivered  the  opinion  of  the  court,  declared  that  one  might 
^encimiber  his  personal  property  and  remain  in  possession  of  it 
if  the  deed  be  recorded.  "But,"  he  said,  "he  cannot  do  two 
things  which  are  inconsistent  one  with  the  other.  He  cannot 
make  a  deed  of  trust  which  will  leave  him  in  possession,  and 
with  the  same  powers  to  manage,  *use,  and  enjoy^  the  prop- 
erty as  though  it  were  his  own.  If  the  deed  of  trust  confer 
these  rights  upon  him,  they  are  rights  which  belong  only  to  an 
absolute  owner,  and  property  so  held  is  responsible  to  his  cred- 
itors as  though  he  held  it  absolutely;  and  the  deed  is  void  on 
its  face.  To  constitute  a  valid  deed  of  trust  of  personal 
property  to  secure  a  debt,  it  must  look  alone  to  that  object.  If 
it  contain  provisions  intended  to  enable  the  maker  of  it  to 
secure  the  use  and  enjoyment  of  the  property  for  himself,  and 
i)y  means  thereof  plainly  tends  to  defraud,  hinder,  or  delay 
other  creditors,  the  deed  is  void,  and  it  is  the  duty  of  the 
<;ourt  to  decide  the  question  for  itself,  and  not  to  leave  it  to  the 
uncertain  arbitrament  of  a  jury." 

The  foregoing  was  a  declaration  of  the  law  then,  and  is 
<ioubtless  sound  to-day.  But  there  is  a  marked  diflFerence  be- 
tween the  instrument  to  which  it  was  applied,  and  the  one 
involved  here.  The  next  case  (Smith  v.  Kenney)  was  a  suit 
in  equity  to  set  aside  a  deed  of  trust  as  a  fraud  upon  creditors. 
The  instrument  was  quite  like  the  one  under  consideration, 
and  the  question  of  its  validity  was  before  the  court  on  both 
the  law  and  the  facts.  Mr.  Justice  Wylie,  who  again  delivered 
the  opinion  of  the  court,  said  of  the  provision  that  the  mort- 
4?agor  should  retain  possession  of  and  use  the  said  goods  and 
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chattek :  '^e  think  that  the  word  *use'  was  probably  retained 
in  the  printed  form  of  the  deed,  and  that  nothing  was  really 
intended  by  it,  further  than  to  allow  the  grantor  to  remain  in 
the  occupancy  of  the  premises,  and  take  care  of  and  use  the 
property,  subject  to  the  rights  of  the  trustee,  because  the  trustee 
had  the  power  to  follow  the  goods  into  anybody's  hands.  And 
it  is  further  provided  that  in  case  Kenney  should  be  found 
removing  them,  the  trustee  has  power  to  take  immediate  posses- 
sion." The  instrument  was  declared  fraudulent  because  the 
evidence  showed  that  part  of  the  indebtedness  secured  was 
fictitious,  and  its  inclusion  was  for  the  benefit  of  the  grantor. 

In  Robinson  v.  Elliott  (arising  in  Indiana),  the  mortgage 
held  to  be  fraudulent  in  law  differed  from  the  present  one, 
and,  ad  said  in  the  later  case  of  Etheridge  v.  Sperry,  139  U. 
S.  266-273,  35  L.  ed.  171-175,  11  Sup.  Ct.  Rep.  665:  '^It  was 
not  intended  by  that  decision  to  hold  that  a  chattel  mortgage 
was  void  because  it  provided  for  a  retention  of  possession  by 
the  mortgagor,  and  a  sale  by  him.''  In  Etheridge  v.  8 perry 
the  terms  of  the  mortgage  were  quite  similar  to  the  terms 
of  this,  and  the  evidence  regarding  sales  by  the  mortgagor 
^nd  the  uses  of  the  receipts  was  substantially  the  same.  The 
trial  court  refused  an  instruction  that  the  instrument  was 
fraudulent  in  law,  and  submitted  the  question  of  fraudu- 
lent intent  to  the  jury.  This  was  upheld  as  correct.  It  is 
objected  to  the  controlling  effect  of  that  decision  that  it 
was  necessarily  determined  by  the  law  as  declared  by  the 
•court  of  last  resort  in  the  State  of  Iowa,  wherein  the  case 
arose.  It  is  true  that  it  was  held  that  the  decision  must 
follow  the  law  as  so  declared,  but  the  court  expressly  ap- 
proved the  Iowa  decision  as  sound  in  principle.  After  giving 
reasons  for  this  view,  Mr.  Justice  Brewer,  who  delivered  the 
opinion  of  the  court,  said:  "So,  if  the  question  were  open, 
or  a  new  one,  unaffected  by  any  settled  law  of  the  State,  we 
incline  to  the  opinion  that  the  question  is  not  one  of  law»  so 
much  as  it  is  one  of  fact  and  good  faith ;  and  that  the  decision 
of  the  supreme  court  of  Iowa  rests  on  sound  principles."  In 
a  later  case  in  which  the  general  doctrine  of  Etheridge  v. 
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Sperry  was  referred  to  with  approval^  it  was  said:  "The 
tendency  of  courts  in  modem  times  has  been  not  to  hold  in- 
struments of  this  character  to  be  fraudulent  and  void  upon 
their  face,  unless  they  contain  provisions  plainly  inconsistent 
with  an  honest  purpose,  or  the  instrument  indicates  with  reason- 
able certainty  that  it  was  executed,  not  to  secure  bona  fide 
creditors,  but  to  enable  the  debtor  to  continue  to  carry  on  his 
business  under  cover  of  another's  name."  Huntley  v.  King- 
man &  Co.  162  U.  S.  527-532,  38  L.  ed.  540-542,  14  Sup.  Ct 
Eep.  688. 

The  learned  trial  justice  was  evidently  governed  by  the 
views  expressed  in  Etheridge  v.  Sperry,  in  submitting  the  ques- 
tion of  fraud  to  the  determination  of  the  jury. 

It  is  to  be  noted  that  the  mortgage  in  question  covered  also- 
the  furniture  and  fixtures  of  the  establishment  that  were  kept 
for  use,  and  not  for  sale,  as  well  as  the  stock  in  trade.  Kor 
does  the  record  show  what  proportion  of  the  fund  claimed  was 
realized  from  the  sale  of  these,  or  what  proportion  from  the 
sale  of  merchandise. 

The  modem  tendency,  referred  to  above,  is  manifested  in 
the  section  of  the  Code  applying  to  fraudulent  conveyances,  in 
the  proviso:  "That  the  question  of  fraudulent  intent  shall  be 
deemed  a  question  of  fact,  and  not  of  law."  Code,  sec.  1120 
[31  Stat,  at  L.  1368,  chap.  854].  By  the  reference  to  this  pro- 
vision of  the  Code,  we  are  not  to  be  understood  as  saying  that 
the  Congress  could  deprive  the  courts  of  the  right  to  declare 
an  instrument  to  be  fraudulent  in  law  in  every  case  that  may 
come  before  them. 

We  think  there  was  no  error  in  refusing  the  appellants' 
request,  and  the  judgment  will  therefore  be  affirmed  with 
costs.  Affirmed. 
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Fraudulent  Convetancbs. 
MarehB  ▼.  JohMon^  ante,  36,  applied  and  followed. 

No.  2254.    Submitted  February  10,  1911.    Decided  April  3,  1911. 

Hearing  on  an  appeal  by  the  defendant  from  a  judgment 
of  the  Supreme  Court  of  the  District  of  Columbia,  on  verdict, 
on  an  issue  made  by  a  claim  of  title  to  property  seized  under  a 
writ  of  attachment.  Affirmed. 

Mr.  Louis  L.  Hamby  and  Mr.  Leon  Pretzf elder  for  the  ap- 
pellant. 

Mr.  Hayden  Johnson  and  Mr.  Thomas  H.  Patterson  for  the 
appellees. 

Mr.  Chief  Justice  Shepard  delivered  the  opinion  of  the 
Court: 

This  appeal  involves  the  same  question  as  in  No.  2254, 
Marche  v.  Johnson  [ante,  36],  and  without  printing  the  rec- 
ord was  submitted  therewith.  For  the  reasons  given  in  the 
opinion  in  that  case,  the  judgment  is  affirmed,  with  costs. 

Affirmed. 
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Statutes;  AxTOBWErs;  **Di8riputable;'.'  Injunctiows;  Equity; 

Pl£ADING. 

1.  Sec.  5  of  the  act  of  Congress  of  July  4,  1884  (23  Stat,  at  L.  08,  chap. 

181),  giving  the  Secretary  of  the  Interior  authority  to  suspend  an^ 
exclude  agents  and  attorneys  from  practising  before  his  department 
after  notice  and  opportunity  for  a  hearing,  is  not  invalid  as  not  af- 
fording an  accused  agent  or  attorney  due  process  of  law,  because  it 
faiU  to  provide  for  the  administration  of  oaths  to  witnesses  testify- 
ing at  the  hearing  provided  for,  or  for  summoning  witnesses  to  ap- 
pear at  such  hearing.  (Citing  Oarfield  v.  United  States,  32  App.  D. 
C.  109,  and  Hitchcock  v.  Smith,  34  App.  D.  C.  521.) 

2.  So  much  of  sec.  5  of  the  act  of  Congress  of  July  4,  1884  (23  Stat,  at 

L.  98,  chap.  181 ) ,  as  provides  that  the  Secretary  of  the  Interior  may 
disbar  an  agent  or  attorney  practising  before  his  department,  who 
is  shown  to  be  ^'disreputable,''  is  not  void  because  of  the  word  "dis- 
reputable'' not  being  defined  by  the  common  law,  and  having  no  com- 
mon or  general  signification.  (Following  Oarfield  v.  United  States,. 
supra. ) 

3.  In  a  suit  in  equity  to  enjoin  the  Secretary  of  the  Interior  from  further 

continuing  a  proceeding  to  disbar  an  attorney  practising  before  hia 
department,  it  will  be  presumed  that  the  Secretary  will  be  governed 
by  established  rules,  and  will  grant  the  attorney  a  fair  and  im- 
partial hearing. 

4.  An  averment  in  a  bill  in  equity  by  an  attorney  practising  before  the 

Interior  Department,  to  enjoin  the  Secretary  of  the  Interior  from 
further  continuing  a  proceeding  to  disbar  the  plaintiff,  that,  aside 
from  certain  disputed  evidence,  there  is  nothing  before  the  Secre- 
tary upon  which  he  can  base  a  legal  and  valid  order  of  disbarment, 
is  a  statement  of  a  conclusion  of  law. 

No.  2259.    Submitted  February  18,  1911.    Decided  April  3,  1911. 

Heabinq  on  an  appeal  by  the  plaintiff  from  a  decree  of  the 
Supreme  Court  of  the  District  of  Columbia,  sitting  as  a  court 
of  equity  sustaining  a  demurrer  to  and  dismissing  a  bill  in. 
equity  for  an  injunction.  Affirmed. 
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The  CoTTBT  in  the  opinion  stated  the  facts  as  follows: 

This  appeal  is  from  a  decree  of  the  supreme  court  of  the 
District  sustaining  the  demurrer  to  and  dismissing  the  appel- 
lant's bill. 

According  to  the  averments  of  the  bill,  complainant,  Henry 
D.  Phillips,  was  a  recognized  attorney  before  the  Interior  De- 
partment, including  the  Bureau  of  Pensions,  in  which  Bureau 
he  had  an  extensive  practice.  On  June  6,  1910,  the  Commis- 
sioner of  Pensions  notified  the  complainant  in  writing  to  show 
cause,  on  or  before  July  16,  1910,  why  said  Commissioner 
should  not  recommend  to  the  Secretary  of  the  Interior  the  dis- 
barment of  complainant  from  further  practice  as  an  attorneys 
or  agent  before  the  Department  of  the  Interior  and  its  Bureaus. 
Accompanying  said  notice  "were  certain  documents  containing 
alleged  specifications  of  alleged  acts  of  misconduct  on  the  part 
of  the  plaintiff,  together  with  copies  of  letters  alleged  to  have 
been  written  by  plaintiff."  Said  written  notice  charged  com- 
plainant with  improper  practice  as  such  agent  or  attorney, 
^^showing  that  the  said  Henry  D.  Phillips  is  disreputable." 
Complainant  further  alleges  that  he  "is  advised  and  believes, 
and  therefore  avers,  that  said  charge  involved  an  inference  on 
the  part  of  said  Commissioner  that  the  plaintiff  was  guilty  of 
improper  practice  because  of  certain  acts  alleged  to  have  been 
committed  and  letters  alleged  to  have  been  written  by  the  plain- 
tiff, and  the  further  inference  by  said  Commissioner  that  plain- 
tiff is  disreputable  in  consequence  thereof."  Complainant  then 
denies  that  he  is  disreputable,  or  that  he  has  done  any  act  or 
thing  which  might  reasonably  be  construed  as  disreputable,  "and 
even  if  it  be  admitted  that  he  committed  all  the  acts  and  wrote 
all  the  letters  forming  the  basis  of  said  charges,  that  it  would 
not  show  thereby  that  he  was  in  any  wise  disreputable." 

It  is  further  averred  that  at  an  alleged  hearing  before  the 
Assistant  Commissioner  of  Pensions,  "certain  documents  called 
depositions,  and  purporting  to  be  the  depositions  of  witnesses 
who  had  theretofore  testified  in  the  State  of  North  Carolina 
in  supposed  support  of  said  charges,  and  which  were  taken  be- 
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fore  notaries  public  of  said  State,  were  offered  and,  over  the 
objection  and  protest  of  plaintiff,  received  and  read  in  evidence, 
although  the  notaries  public  before  whom  said  alleged  deposi- 
tions were  claimed  to  have  been  taken  were  not  authorized  by 
any  law  to  administer  oaths  to  the  witnesses  called  upon  to 
testify.  Plaintiff  further  shows  unto  the  court  that  over  the 
objection  and  protest  of  the  plaintiff  oaths  were  administered  by 
a  notary  public  in  and  for  the  District  of  Columbia,  to  certain 
witnesses  who  were  then  and  there  produced  as  witnesses  on  be- 
half of  the  Bureau  of  Pensions  against  the  plaintiff,  although 
no  law  exists  which  authorized  a  notary  public  to  administer 
oaths  to  said  witnesses;"  that  complainant,  while  protesting 
that  said  proceedings  were  illegal  and  void,  requested  said 
Deputy  Commissioner  of  Pensions  to  issue  a  commission  to  take 
the  depositions  of  witnesses  who  would  testify  in  behalf  of 
<;omplainant,  but  that  said  request  was  refused;  that  the  said 
Deputy  Commissioner  was  also  asked  to  cause  subpoenas  to 
issue  to  certain  witnesses  in  the  District,  which  request  was  re- 
fused ;  that  thereafter,  namely  on  the  22d  of  December,  1910, 
said  Deputy  Commissioner  of  Pensions  in  a  written  commu- 
nication to  the  Secretary  of  the  Interior  recommended  the  dis- 
barment of  complainant,  and  that  complainant  was  notified  by 
«aid  Secretary  that  a  hearing  would  be  accorded  complainant 
on  the  26th  of  October,  1910. 

It  is  then  averred  "that,  in  reaching  his  conclusion  that  he 
should  recommend  the  disbarment  of  the  plaintiff  as  aforesaid, 
the  said  Acting  Commissioner  of  Pensions  considered  and  gave 
weight  to  the  said  alleged  depositions  taken  as  aforesaid  before 
an  officer  not  authorized  by  law  to  administer  oaths  to  the  wit- 
nesses, and  to  the  testimony  of  said  witnesses  who  testified  at 
said  alleged  hearing,  and  to  whom  oaths  were  administered  by 
an  officer  who  had  as  aforesaid  no  authority  of  law  to  admin- 
ister oaths  to  them,"  and  that  said  alleged  evidence  would  be 
considered  by  the  Secretary  in  passing  upon  the  case.  Com- 
plainant then  avers  that  if  the  Secretary  should  approve  the 
recommendation  of  said  Deputy  Commissioner  of  Pensions, 
the  complainant  would  be  summarily  disbarred  and  excluded 
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from  practising  before  said  Department^  in  whicli  event  his 
only  remedy  would  be  to  institute  mandamus  proceedings 
against  the  Secretary,  to  the  irreparable  injury  of  complain- 
ant's business  and  standing.  It  is  then  alleged  that  sec.  5  of  the 
act  of  July  4,  1884  (23  Stat  at  L.  98,  chap.  181),  purporting 
to  give  the  Secretary  of  the  Interior  authority  to  suspend  and 
exclude  attorneys  from  practising  before  his  Department  and 
its  Bureaus,  is  void  (1)  for  uncertainty  because  of  the  use  of 
the  word  "disreputable,"  which,  it  is  averred,  is  not  defined 
by  the  common  law,  and  has  no  common  or  general  significa- 
tion, and  (2)  because  said  section  fails  to  provide  for  the  sum- 
moning of  witnesses.  It  is  further  averred  that  even  if  said  act 
be  valid,  the  proceedings  in  this  case  are  void  because  the 
alleged  charges  preferred  against  the  complainant  "are  based 
upon  matters  and  things  which  are  not  within  the  purview  and 
scope  of  said  act ;"  that  the  action  of  said  Deputy  Commission- 
er of  Pensions  is  void  because  it  is  based  upon  evidence  ille- 
gally adduced.  "And  in  the  absence  of  said  alleged  evidence, 
there  is  nothing  before  the  defendant  as  Secretary  of  the  In- 
terior upon  which  to  base  a  legal  and  valid  order  of  disbar- 
ment against  the  plaintiff." 

Mr,  Charles  Cowles  Tucker,  Mr,  J.  Miller  Kenyon,  Mr. 
Henry  B.  F.  Macfarland,  and  Mr.  Edward  8.  Badey  for  the 
appellant. 

Mr.  Oscar  Lawler,  Assistant  Attorney  General,  Mr.  P.  W. 
Clements,  and  Mr.  C.  Edward  Wright  for  the  appellee. 

Mr.  Justice  Sobb  delivered  the  opinion  of  the  Court: 

As  noted  in  Garfield  v.  United  States,  32  App.  D.  C.  109, 
133,  prior  to  the  aet  of  July  4,  1884  (23  Stat  at  L.  98,  chap. 
181),  the  regulation  and  control  of  agents  and  attorneys  before 
the  Pension  Bureau  "seemed  to  have  been  governed  exclusively 
hy  the  r^ulations  adopted  by  the  Secretary."  How  the  act  of 
1884  came  to  be  passed  is  explained  in  the  Stevens  Case,  and, 
YoL  XXXVn.— 4. 
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owing  to  the  view  we  take  of  that  act,  it  is  unnecessary  to  con- 
sider whether  it  constitutes  anything  more  than  a  legislative 
sanction  of  the  practice  theretofore  existing.  Prior  to  the  pas- 
sage of  the  act,  the  Secretary  certainly  had  the  power  to  pre- 
scribe rules  governing  the  conduct  of  agents  and  attorneys  in 
his  Department  (sec.  161,  Rev.  Stat.  U.  S.  Comp.  Stat.  1901, 
p.  80).  This  would  seem  to  include  the  power  to  exclude  such 
agents  and  attorneys  as  the  Secretary,  after  notice  and  hearing, 
should  find  no  longer  entitled  to  enjoy  the  privileges  thereto- 
fore granted. 

Sec.  5  of  said  act  of  1884  in  terms  authorizes  the  Secretary  to 
prescribe  rules  and  regulations  governing  the  recognition  of 
agents,  attorneys,  or  other  persons  representing  claimants  be- 
fore his  Department,  to  require  that  they  show  "that  they  are 
of  good  moral  character  and  in  good  repute,  possessed  of  the 
necessary  qualifications  to  enable  them  to  render  such  claimants 
valuable  service,  and  otherwise  competent  to  advise  and  assist 
such  claimants  in  the  presentation  of  their  claims,"  and  fur- 
ther authorizes  the  Secretary,  "after  notice  and  opportunity  for 
a  hearing,"  to  suspend  or  exclude  from  further  practice  before 
his  Department  "any  such  person,  agent,  or  attorney  shown  to 
be  incompetent,  disreputable,  or  who  refuses  to  comply  with 
the  said  rules  and  r^ulations,"  etc. 

It  is  insisted  that  said  act  is  void  because  it  makes  no  pro- 
vision in  reference  to  administering  oaths  to  witnesses  testi- 
fying at  the  hearings  therein  mentioned,  and,  further,  because 
no  provision  is  made  for  summoning  witnesses  to  appear  at 
said  hearings.  Both  contentions  must  fail.  The  right  to  ap- 
pear before  the  Interior  Department  is  not  an  inherent  right, 
but  a  privilege  granted  by  law  and  subject  to  such  limitations 
and  conditions  as  are  necessary  for  the  protection  both  of  the 
Department  and  the  public,  and  while  it  is  a  valuable  privi- 
lege, proceedings  looking  to  its  curtailment  or  withdrawal  are 
essentially  civil  in  their  nature.  It  has  even  been  held  that  a 
summary  proceeding  against  an  attorney  to  exclude  him  from 
the  practice  of  his  profession,  on  account  of  acts  for  which  he 
may  be  indicted  and  tried,  is  due  process  of  law.    Ex  parte  Wall, 
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107  U.  S.  266,  27  L.  ed.  653,  2  Sup.  Ct.  Rep.  569.  All  that 
is  required  in  the  proceeding  to  which  the  statute  refers  is  that 
the  person  affected  should  have  due  notice,  full  knowledge  of 
the  charge,  an  opportunity  to  rebut  the  charge  by  proof,  and 
an  opportunity  for  a  hearing.  In  Londoner  v.  Denver,  210 
XJ.  S.  873,  62  L.  ed.  1103,  28  Sup.  Ct.  Rep.  708,  a  tax  case,  the 
court  said:  '^any  requirements  essential  in  strictly  judicial 
proceedings  may  be  dispensed  with  in  proceedings  of  this  na- 
ture. But  even  here  a  hearing  in  its  very  essence  demands  that 
he  who  is  entitled  to  it  shall  have  the  right  to  support  his  alle- 
gations by  argument,  however  brief,  and,  if  need  be,  by  proof, 
however  informal." 

Under  sec.  3929,  Rev.  Stat,  XJ.  S.  Comp.  Stat  1901,  p.  2686, 
the  Postmaster  General  ''may,  upon  evidence  satisfactory  to 
him,''  etc,  in  effect  withdraw  the  privilege  of  the  use  of  the 
mails  from  any  person.  It  is  apparent,  we  think,  that  such  a 
privilege  is  at  least  as  valuable  as  the  privil^e  of  appearing  be* 
fore  the  Interior  Department,  and  yet  no  provision  whatever  is 
made  for  summoning  witnesses  or  for  administering  oaths  to 
those  who  may  voluntarily  appear.  In  Pvblic  Cleanng  House 
V.  Coyne,  194  XJ.  S.  497,  48  L.  ed.  1092,  24  Sup.  Ct  Rep.  789, 
the  constitutionality  of  said  section  was  assailed  upon  the 
ground,  among  others,  that  it  provided  for  no  judicial  hearing. 
The  court  sustained  the  law,  saying:  "It  is  too  late  to  argue 
that  due  process  of  law  is  denied  whenever  the  disposition  of 
property  is  affected  by  the  order  of  an  executive  department" 

In  Hitchcock  v.  Smith,  34  App.  D.  C.  521,  involving  a  hear- 
ing the  object  of  which  was  the  withdrawal  of  the  privilege 
theretofore  accorded  a  publisher  of  sending  his  publication 
through  the  mails  as  second  class  matter,  the  court  said :  "The 
next  question  is  whether  appellees  were  accorded  a  hearing. 
In  determining  this  question  it  must  be  remembered  that  no- 
fixed  and  arbitrary  rule  has  been  laid  down,  and  that  hearings: 
of  such  a  nature  are  necessarily  much  more  informal  than< 
judicial  hearings.  Palmer  v.  McMdhon,  133  XJ.  S.  660,  38^ 
L.  ed.  772,  10  Sup.  Ct.  Rep.  324.  Due  process  of  law,  in  a 
case  like  the  present,  is  had  when  full  opportunity  is  presented 
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to  introduoe  all  the  evidence  and  arguments  which  the  party 
interested  deems  important,  and  to  be  confronted  with  wit- 
nesses against  him,  he  having  had  notice  of  the  question  at 
issue.*' 

The  objection  that  the  act  is  void  because  of  the  use  of  the 
word  "disreputable"  is  met  in  the  opinion  of  this  court  in 
Oarfield  v.  United  States,  32  App.  D.  C.  109.  The  court  there 
said  that  the  word  was  probably  used  "as  the  equivalent  of 
unprofessional,  and  as  applying  more  appropriately  to  agents 
and  other  persons  who,  as  well  as  attorneys,  might  be  per- 
mitted to  practise  before  the  Department.  The  courts  were 
possessed  of  the  inherent  power,  at  the  common  law,  to  inquire 
into  the  conduct  of  attorneys  admitted  to  practise  before  them, 
and  to  disbar  them  when  found  guilty  of  unprofessional  con- 
duct. The  term  was  well  understood  by  them  and  by  the  attor- 
neys in  general,  and  there  was  no  more  practical  uncertainty 
in  its  application  than  in  that  of  the  word  "defraud,"  which 
is  so  commonly  used  in  criminal  statutes  without  definition. 
Any  conduct  violative  of  the  ordinary  standard  of  professional 
obligation  and  honor  was  unprofessional  and  disreputable." 

We  rule,  therefore,  that  due  process  of  law  is  satisfied  by 
the  provisions  of  the  statute  under  consideration. 

The  relator,  however,  insisted  that  he  is  entitled  to  invoke  the 
aid  of  a  court  of  equity,  because,  as  he  contends,  illegal  evi- 
dence was  adduced  before  the  Commissioner  of  Pensions,  and, 
in  the  absence  of  such  ill^al  evidence,  there  is  nothing  before 
the  Secretary  of  the  Interior  "upon  which  he  could  base  a  legal 
and  valid  order  of  disbarment  against  the  plaintiff;"  in  other 
words,  we  are  asked  to  assume  in  advance  that  the  Secretary  of 
the  Interior,  upon  whom  devolves  the  responsibility  of  passing 
upon  the  question  whether  complainant  shall  be  suspended  or 
excluded  from  further  practice  before  his  Department,  will  not 
be  governed  by  law.  This  assimiption  we  cannot  entertain.  On 
the  contrary,  we  must  presume  that  the  Secretary  will  be  gov- 
erned by  established  rules,  and  that  he  will  accord  complainant 
a  fair  and  impartial  hearing.  Spring  Valley  WaterworJcs  v. 
Schottler,  110  U.  S.  347,  28  L.  ed.  173,  4  Sup.  Ct.  Rep.  48. 
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Aside  from  the  disputed  evidence,  complainant's  bill  shows  that 
the  charges  against  him  were  in  part  based  upon  letters  writr 
ten  by  him,  the  character  of  which  it  is  not  necessary  here  to 
consider.  Complainant's  averment  that,  aside  from  the  dis- 
puted evidence,  there  is  nothing  before  the  Secretary  upon  which 
he  may  base  "a  legal  and  valid  order  of  disbarment,"  is  a  mere 
conclusion.  That  is  primarily  a  question  for  the  Secretary's 
determination,  and  is  not  to  be  thus  summarily  disposed  of. 
Decree  aflSrmed,  with  costs.  Affirmed. 

On  application  of  the  appellant  an  appeal  to  the  Supreme 
Court  of  the  United  States  was  allowed. 


EWING  V.  CHASE, 


BxTiLDiNO  Rbgulations  ;   Theatebs  and  Places  or  Public  Assemblt; 

NSGUOENCE;   CONSTTTUTIONAL  LaW. 

1.  In  eonBtming  a  building  regulation,  the  scope  and  general  purpose  of 

the  regulations  of  which  it  is  a  part»  and  the  mischief  aimed  at,  will 
be  considered. 

2.  Sec   180,  regulations,  D.  C,  for  public  safety  in  theaters  and  other 

places  of  public  assembly,  adopted  April  27,  1902,  providing  that  all 
"changes"  in  the  levels  of  floors  of  such  buildings,  except  those 
specified,  shall  be  made  by  incline  of  a  gradient  not  steeper  than 
that  fixed,  applied  to  buildings  then  in  existence,  the  word  "changes'* 
being  used  as  equivalent  to  ^'variations." 

S.  If  the  jury  can  fairly  find  from  the  evidence  that,  without  contributory 
negligence  on  the  part  of  the  injured  person,  the  neglect  of  a  statu- 
tory duty  was  the  proximate  cause  of  the  injury,  negligence  exists 
as  matter  of  law.  (Following  Capital  Traotum  Co,  v.  Apple,  34 
App.  D.  C.  567.) 

4.  A  police  regulation  requiring  changes  or  variations  in  the  levels  of  the 
floors  of  existing  theater  buildings  or  other  buildings  used  for  publie 
assemblies  to  be  made  by  inclines,  and  not  steps,  is  constitutional. 

No.  2242.    Submitted  Februaiy  14,  1011.    Decided  April  3,  1011« 
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Eb:ABiNG  on  an  appeal  by  the  plaintiff  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia,  on  verdict,  in 
an  action  to  recover  damages  for  personal  injuries. 

Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  W.  8ohon  for  appellant 

Mr.  Wilton  J.  Lambert  and  Mr.  Rudolph  H.  Teatman  for 
the  appellee. 

Mr.  Justice  Robb  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  judgment  upon  a  verdict  for  the 
defendant,  Plimpton  B.  Chase,  in  an  action  for  damages  for 
personal  injuries  alleged  to  have  been  sustained  by  the  plain- 
tiff, Julia  A.  Ewing,  in  stumbling  over  a  step  in  an  aisle  of 
the  defendant's  theater,  the  question  here  involved  being  wheth- 
er sec.  180  of  the  mimicipal  regulations  for  the  public  safety 
in  "theaters  and  other  places  of  public  assembly"  in  the  District 
of  Columbia,  adopted  April  27,  1902,  applies  to  theaters  then 
existing,  and,  if  so,  whether  such  regulations  are  constitutional. 

The  evidence  of  the  plaintiff  tended  to  show  that  on  January 
29,  1906,  she  attended  a  performance  in  defendant's  theater, 
occupying  a  private  box  on  the  first  floor,  which  was  reached 
by  a  passageway  leading  from  the  right-hand  side  aisle  of  the 
theater ;  that  at  the  close  of  the  performance  she  passed  through 
said  passageway  to  said  aisle,  turned  around,  and  took  hold 
of  the  curtain  that  was  hanging  across  the  passageway,  and,  in 
attempting  to  draw  the  curtain  aside,  that  her  lady  companion 
might  follow,  she  took  a  step  to  one  side,  the  lights  in  the 
theater  being  turned  down,  and  not  noticing  a  step  of  about  6 
inches  descent  across  said  aisle,  and  6  or  8  inches  beyond  said 
passageway,  she  was  thrown  by  it  and  injured.  There  was 
evidence  before  the  jury  of  a  convincing  character  to  the  effect 
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that  such  a  step  existed,  although  the  defendant  offered  evidence 
tending  to  show  that  it  did  not. 

Plaintiff  offered  in  evidence  said  section,  which  reads  as 
f oUows : 

'^Sec  180.  All  changes  in  the  levels  of  the  floors  of  such 
buildings,  except  under  stairways,  from  story  to  story,  and 
except  the  necessary  steps  in  galleries  and  balconies  rising 
toward  the  exits,  shall  be  made  by  inclines  of  no  steeper  gra- 
dient than  two  in  ten  within  the  auditorium,  and  rising  toward 
the  exits,  and  one  in  ten  for  all  others.'' 

The  court  declined  to  receive  it,  and  an  exception  was 
noted. 

The  regulations,  of  which  this  is  a  section,  were  adopted 
pursuant  to  the  joint  resolution  of  Congress  approved  Febru- 
ary 26,  1892  (27  Stat,  at  L.  894),  declaring  all  licenses  is- 
sued to  proprietors  of  theaters  and  other  public  places  of 
amusement  in  this  city  terminated  unless  the  licensees  should, 
within  ten  days  after  notice,  comply  with  such  regulations  as 
might  be  prescribed  for  the  public  safety.  The  2d  section  of 
the  resolution  empowered  the  commissioners  to  make  and  en- 
force all  such  reasonable  and  usual  police  regulations  in  addi- 
tion to  those  already  made  as  they  might  "deem  necessary  for 
the  protection  of  the  lives,  limbs,  comfort,  health,  and  quiet 
of  all  persons,  and  the  protection  of  all  property  in  the  District 
of  Columbia."  It  will  be  noticed  that  about  ten  years  elapsed 
before  regulations  applying  to  places  of  public  assembly  were 
adopted,  and  while  these  regulations  appear  to  have  been  in- 
spired by  the  joint  resolution  of  Congress,  it  is  a  matter  of 
common  knowledge  that  the  immediate  reason  for  their  adop- 
tion was  the  appalling  loss  of  life  that  had  occurred  by  reason 
of  the  failure  on  the  part  of  proprietors  of  theaters  to  adopt 
proper  precautions  for  the  protection  of  their  patrons. 

An  inspection  of  the  various  paragraphs  or  subdirisions  of 
these  regulations,  aside  from  the  one  under  consideration,  dis- 
closes that  all  save  the  section  relating  to  "fireresisting  con- 
struction" apply  in  terms  to  buildings  already  in  existence. 
The  section  relating  to  fire-resisting  construction  specifically 
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refers  to  "every  building  hereafter  erected  or  altered."  It 
thus  appears  that  the  provisions  relating  to  exits,  fire  escapes, 
heating  apparatus,  width  of  aisles,  stairways,  partition  walls 
inclosing  lobbies  and  corridors,  or  separating  them  from  the 
auditorium,  lighting,  fire  protection,  stage  paraphernalia,  ven- 
tilators, etc.,  were  to  be  immediately  complied  with.  Theater 
buildings  thereafter  erected  were  to  be  governed  not  only  by 
the  provisions  relating  to  old  buildings,  but  also  by  the  addition^ 
al  provision  to  which  reference  has  been  made. 

Having  in  mind,  as  we  must,  the  scope  and  general  purpose 
of  these  regulations,  the  mischiefs  aimed  at,  what  is  the  reason- 
able, and  therefore  the  proper,  construction  of  the  regulation  in 
question  ?  Appellee  contends  that  the  word  "changes,"  as  there 
used,  relates  to  future  alterations  in  the  levels  of  the  floors  of 
theater  buildings,  and  has  no  application  to  existing  conditions. 
This  view  was  adopted  by  the  court.  Appellant,  on  the  other 
hand,  contends  that  "changes"  is  used  in  the  sense  of  variations, 
and  that  the  section  was  intended  to  require  all  variations  in 
floor  levels  to  be  by  inclines  of  a  prescribed  gradient,  and  in 
no  other  way.  It  is  a  matter  of  common  knowledge  that  a 
step  in  an  aisle  over  which  a  dense  mass  of  people  must  pass 
is  liable,  even  imder  normal  conditions,  to  cause  stumbling 
and  confusion.  It  is  apparent  that  in  cases  of  sudden  alarm  or 
panic  the  presence  of  such  a  step  would  be  almost  certain 
greatly  to  impede  progress  and  result  in  serious  injury  to  many 
persons.  The  impulse  of  an  audience  to  leave  the  building  in 
the  event  of  a  sudden  alarm  is  general,  and  upon  such  an 
occasion  it  is  impossible  for  anyone  to  look  at  the  floor,  owing 
to  the  congestion.  The  commissioners  knew  this,  hence  the 
regulation.  Surely  it  was  not  a  requirement  very  difficult  of 
accomplishment ;  but  whether  it  was  or  not  is  beside  the  ques- 
tion. If  conditions  existed  in  any  building  used  as  a  place 
of  public  assembly  calculated  to  put  human  life  in  jeopardy, 
either  those  conditions  should  have  been  eliminated,  or  the 
use  of  the  building  for  such  a  purpose  should  have  been  dis- 
continued. • 

Having  in  mind  that  this  regulation  was  "for  the  public 
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safety  in  theaters  and  other  public  places  of  amusement  in  the 
District  of  Columbia;"  that  it  was  a  reasonable  regulation;, 
that  the  necessity  for  immediate  compliance  therewith  was  ap- 
parent; that  it  was  placed  with  a  score  of  similar  provisions, 
all  of  confessedly  present  application;  that  the  only  provision 
in  the  regulations  of  future  application  was  specifically  so 
made ;  that  a  reasonable  reading  of  the  regulation  is  in  harmony 
with  the  view  that  it  is  immediate  in  its  application,  we  con- 
clude that  the  court  erred  in  not  so  ruling.  To  be  more  specific, 
we  rule  that  wherever  changes  or  variations  in  the  levels  of 
the  floors  of  theaters  and  public  places  of  amusement  in  the 
District  occur,  with  the  exceptions  noted  in  the  regulation,  such 
variations  in  levels  "shall  be  made  by  inclines  of  no  steeper 
gradient  than  two  in  ten  within  the  auditorium,  and  rising 
toward  the  exits,  and  one  in  ten  for  all  others."  "Changes" 
and  "variations"  are  synoymous;  and  it  is,  we  think,  an  un- 
reasonable construction  to  place  upon  the  regulation  to  hold 
that  the  commissioners  thereby  intended  to  permit  the  con- 
tinuance of  conditions  which  they  knew  to  be  pregnant  with 
peril. 

"It  is  the  settled  doctrine  of  this  court  that  if  the  jury  can 
fairly  find  from  the  evidence  that,  without  contributory  negli- 
gence on  the  part  of  the  injured  person,  the  neglect  of  a  stat- 
utory duty  was  the  proximate  cause  of  the  injury,  negligence 
exists  as  a  matter  of  law,"  citing  cases.  Mr.  Chief  Justice 
Shepard,  in  Capital  Traction  Co.  v.  Apple,  34  App.  D.  C.  567. 
Deserani  v.  CerUlos  Coal  R.  Co.  178  U.  S.  409,  44  L.  ed. 
1127,  20  Sup.  Ct  Eep.  967,  20  Mor.  Min.  Eep.  673,  incidental- 
ly involved  an  act  relating  to  ventilation  of  coal  mines.  The 
court  said:  '^e  think  the  instructions  numbered  1,  6,  and  11, 
given  at  the  request  of  the  defendant,  ignored  the  obligations 
of  the  act  of  Congress,  and  are  so  far  inconsistent  with  the 
other  instructions  that  they  tended  to  confusion  and  misappre- 
hension, making  the  duty  of  the  mine  owner  relative,  not  ab- 
solute, and  its  test  what  a  reasonable  person  would  do,  instead 
of  making  the  test  and  measure  of  duty  the  command  of  the 
statute.** 
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It  is  apparent  that  appellant  was  injured  by  the  interpreta- 
tion placed  upon  said  regulation  by  the  court. 

We  do  not  deem  it  necessary  to  enter  upon  a  discussion  of 
the  constitutional  question  suggested  but  not  considered  in  ap- 
pellee's brief.  We  are  here  dealing  with  an  exercise  of  the 
police  power, — **one  of  the  most  essential  powers,  at  times  the 
most  insistent,  and  always  one  of  the  least  limitable  of  the 
powers  of  government"  District  of  Columbia  v.  Brooke,  214 
TJ.  S.  138,  53  L.  ed.  941,  29  Sup.  Ct  Eep.  660.  Every  citizen, 
in  the  use  and  enjoyment  of  his  property,  is  subject  to  the 
exercise  of  this  power  whenever  such  exercise  is  necessary  for 
the  public  safety.  Barbier  v.  Connolly,  113  XJ.  S.  81,  28  L.  ed. 
-924,  6  Sup.  Ct.  Rep.  357.  Health  Dept.  v.  Trinity  Church, 
145  N.  Y.  32,  27  L.R.A.  710,  45  Am.  St.  Rep.  579,  39  N.  E. 
833,  is  directly  in  point.  In  that  case  it  was  contended  that  a 
statute  requiring  water  to  be  furnished  on  each  floor  of  tene- 
ments was  unconstitutional  as  applied  to  existing  buildings.  In 
the  opinion  written  by  Judge  Peckham, — afterwards  Mr.  Jus- 
tice Peckham  of  the  Supreme  Court  of  the  United  States, — the 
court  said :  "To  so  hold  would  run  counter  to  the  general  course 
of  decisions  regarding  the  validity  of  laws  of  this  character,  and 
to  mistake  the  foundation  upon  which  they  are  placed." 

In  Harrington  v.  Providence,  20  R  I.  238,  38  L.R.A.  305, 
38  Atl.  1,  the  court  said:  "Legitimate  police  regulations  may 
involve  the  improvement  and  alteration  of  property,  and  this 
may  result  in  rendering  parts  of  the  property  to  be  improved 
or  altered  useless,  and  perhaps  in  destroying  their  value  as 
property.  This  should  not  be  regarded  as  the  taking  of  prop- 
erty, but  as  a  necessary  incident  to  regulation ;  for  as  the  minor 
part  has  value  only  as  serving  the  purpose  of  the  principal 
property,  it  must  necessarily  yield  to  the  requirements  of  the 
latter."  See,  also,  Tenement  House  Dept.  v.  Moeschen,  179 
N.  T.  325,  70  L.R.A.  704,  103  Am.  St.  Rep.  910,  72  N.  E. 
231,  1  A.  &  E.  Ann.  Cas.  439 ;  Com.  v.  Roberts,  155  Mass.  281, 
16  L.R.A.  400,  29  N.  E.  522;  Cincinnati  v.  Steinkamp.  54 
Ohio  St  284,  48  N.  E.  490. 
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For  the  foregoing  reasons  the  judgment  must  be  reversed, 
•with  costs,  and  the  cause  remanded,  with  directions  to  grant 
41  new  triaL  Reversed  and  remanded. 


ADRIAANS  V.  DILL. 


Amnan  AND  CuEifT;  Ck>NTBACT8;  IiirANTs;  Laches;  NonoB;  Equity. 

X  A  contract  for  a  oontiBgent  fee  of  one  fifth  of  an  estate  and  a  deed  of  trust 
on  the  estate,  securing  the  performance  of  the  contract,  procured  by 
attorneys  from  a  widow,  a  woman  seventy-eight  years  of  age,  the  life 
tenant  under  a  will,  and  her  grandchildren,  the  remaindermen,  for 
services  to  be  performed  in  defending  a  caveat  to  the  will,  held,  at 
the  suit  of  the  remaindermen,  who  were  illiterate,  after  the  death 
of  the  widow,  to  have  been  fraudulently  procured  by  the  attorneys, 
where  it  appeared,  inter  alia,  that  the  defendants  obtained  the  signa- 
tures of  the  complainants,  most  of  whom  were  minors,  and  who  lived 
in  another  city,  without  reading  or  explaining  the  papers  to  them,  and 
on  the  representation  that  the  object  was  to  obtain  money  for  their 
grandmother;  that  when  the  instruments  were  procured,  the  execu- 
tors of  the  will,  who  were  lawyers,  had  taken  all  necessary  steps, 
without  the  aid  of  the  defendants,  to  defend  the  will;  and  that  the 
caveat  was  abandoned  without  the  defendants  having  rendered  any 
substantial  service  in  the  matter. 

-2.  The  object  of  the  general  rule  deferring  the  act  of  avoidance  by  an  in- 
fant of  a  contract  made  by  him,  until  his  coming  of  age,  is  his  pro- 
tection ;  and  when  it  is  apparent  to  the  court  that  delay  will  work  in- 
jury to  the  infant,  the  power  of  repudiation  may  be  exercised  by  the 
court  immediately. 

t.  Where  illiterate  parties  living  in  another  city,  on  learning  of  the  true 
meaning  of  a  contract  and  a  deed  of  trust  securing  it,  on  their  in- 
terest in  an  estate  in  this  District,  executed  by  them  about  nine 
years  before  as  the  result  of  fraudulent  representations  made  to  them, 
immediately  took  steps  towards  bringing  suit  to  set  aside  the  instru- 
ments as  fraudulent,  and  commenced  the  suit  within  a  year  of  their 
discovery  of  the  fraud,  it  was  held  that  they  were  not  guilty  of  laches. 
(Following  Oeorge  v.  Ford,  36  App.  D.  C.  315.) 
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4.  One  who  practises  bad  faith  will  not  be  permitted  to  inToke  the  doctrine 

of  eenstnictiye  notice  in  aid  of  his  wrongdoing,  unless  negligence  on 
the  part  of  the  injured  party  has  supervened. 

5.  In  a  suit  in  equity  against  an  attorney,  to  yacate  a  fee  contract  fraudu- 

lently  obtained  by  him,  and  in  which  the  fraud  all^fed  is  established, 
he  will  not  be  allowed  remuneration  for  the  services  he  actually  per- 
formed, especially  where,  in  his  answer,  he  relies  upon  the  contract^ 
and  does  not  offer  to  accept  the  reasonable  value  of  his  services. 

No.  2253.    Submitted  March  6,  1911.    Decided  April  3,  1911. 

Heabing  on  an  appeal  by  one  of  two  defendants  from  a 
decree  of  the  Supreme  Court  of  the  District  of  Columbia,  sitting 
as  a  court  of  equity,  vacating  a  contract  and  a  deed  of  trust 
securing  it,  as  having  been  fraudulently  procured.     Affirmed. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows: 

This  is  an  appeal  from  a  decree  of  the  supreme  court  of  the 
district,  declaring  null  and  void  a  deed  of  trust  and  the  contract 
thereby  secured,  the  purpose  of  said  deed  and  contract  being  to 
insure  the  payment  of  a  contingent  fee  to  appellant,  John  H. 
Adriaans,  and  Samuel  H.  Lewis,  for  professional  services  in 
defeating  the  caveat  to  the  will  of  Peter  Dill,  deceased,  of  the 
District  of  Columbia. 

The  material  averments  of  the  bill  are  these:  Peter  Dill 
died  on  the  18th  day  of  December,  1897,  in  this  District.  At 
that  time  he  owned  certain  land  situated  in  Charles  county, 
Maryland,  and  considerable  real  estate  in  the  District  of  Colum- 
bia. The  deceased  left  a  will,  dated  February  13th,  1896. 
Under  this  will  all  his  real  estate  was  left  to  his  wife,  Ann  Dill, 
for  life  with  remainder  over  in  fee  to  the  grandchildren  of  his 
wife,  they  being  the  children  of  the  wife's  son,  who  was  the 
testator's  stepson. 

Joseph  J.  Waters  and  Oliver  P.  Johnson,  members  of  the 
Bar  of  the  District  of  Columbia,  and  residents  of  the  District, 
were  named  as  executors  of  the  will,  and  both  qualified  as  sucL 
Thereafter  a  caveat  was  filed,  and  said  executors,  as  in  duQr 
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bound,  undertook  to  secure  the  probate  of  the  wilL  Thereupon 
the  defendant  Adriaans  and  said  Lewis  (who  was  named  as 
codefendant  in  the  bill,  but  who  died  October  20,  1909,  prior  to 
the  entering  of  the  decree  below,  and  whose  representatives 
abandoned  the  case),  both  being  members  of  the  Bar,  appeared 
in  said  probate  proceeding,  claiming  to  represent  Mrs.  Dill,  the 
widow,  and  the  remaindermen,  who  are  the  complainants  here- 
in. The  bill  expresses  ignorance  as  to  whether  the  widow  ever 
employed  the  defendants  to  represent  her,  and  avers,  upon  in- 
formation and  belief,  that  said  defendants  "deceived  and  de- 
frauded the  said  Ann  Dill,  widow,  as  to  her  rights  and  duties 
in  regard  to  the  probate  of  the  will  of  said  Peter  Dill,  deceased, 
and  deceived  and  defrauded  the  said  Ann  Dill  into  executing 
a  contract  in  reference  to  compensating  said  Johtf  H.  Adriaans 
and  Samuel  H.  Lewis  for  allied  professional  services  rendered, 
and  deceived  and  defrauded  said  Ann  Dill,  widow,  into  execut- 
ing a  deed  of  trust  hereinafter  referred  to,  to  secure  the  pay- 
ment of  the  fees  of  said  John  H.  Adriaans  and  Samuel  H. 
Lewis  for  said  alleged  professional  services." 

The  bill  then  avers  that  the  complainants  were  all  made 
parties  to  said  contract  and  deed  of  trust  to  secure  the  payment 
of  fees  nnder  said  contract.  The  ages  of  the  complainants, 
six  in  number,  at  the  time  of  the  execution  of  said  contract  and 
deed  of  trust,  are  then  given,  and  they  range  from  twenty-one 
year  to  seven.  It  is  then  averred  that  the  complainants  did  not 
read  the  contents  of  said  contract,  did  not  have  the  same  read, 
nor  the  contents  thereof  made  known  to  them,  and  have  no 
further  knowledge  or  information  in  reference  to  said  contract 
except  the  recitals  of  said  deed  of  trust,  referring  to  said  con- 
tract; that  complainants  knew  nothing  of  said  deed  of  trust 
at  the  time  of  the  execution  thereof,  nor  were  the  contents  nor 
the  effect  thereof  known  to  complainants  until  during  the  year 
preceding  the  filing  of  the  bill,  when  "they  immediately  em- 
ployed counsel  to  take  the  proper  steps  to  protect  and  restore 
to  them  their  rights  in  the  premises.'*  Said  deed  of  trust  was 
recorded  in  this  District  on  the  28th  of  September,  1900,  and 
a  copy  thereof  is  annexed  to  the  bilL 
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It  is  then  stated  that  the  complainants  '^never  employed^ 
either  directly  or  indirectly,  said  John  H.  Adriaans  and  said 
Samuel  H.  Lewis,  or  either  of  them,  to  represent  them,  or  any 
of  them,  in  said  proceedings.  That  the  said  John  H.  Adriaana 
and  said  Samuel  H.  Lewis,  with  intention  to  deceive  and  de- 
fraud your  complainants,  knowingly  and  wilfully  induced  your* 
complainants,  and  each  of  them,  to  sign  said  contract  and  said 
deed  of  trust  by  representing  to  your  complainants,  and  each, 
of  them,  that  the  said  papers  being  signed,  to  wit,  the  contract 
and  deed  of  trust,  were  for  the  purpose  of  obtaining  an  allow- 
ance for  their  grandmother,  Ann  Dill,  the  widow  of  said  Peter 
Dill,  deceased.  That  your  complainants  and  each  of  them,  as. 
far  as  they  were  able  to  comprehend  what  they  were  doing,  ow- 
ing to  the  tender  years  of  several  of  your  complainants,  signed 
said  contract  and  deed  of  trust  under  the  misrepresentation, 
aforesaid ;  to  wit,  that  the  object  of  the  same  was  to  obtain  an* 
allowance  for  the  grandmother  of  complainants,  Ann  Dill,  the- 
widow  of  Peter  Dill,  deceased.  That  your  complainants,  and 
each  of  them,  learned  for  the  first  time  of  the  misrepresenta- 
tion and  fraud  that  had  been  practised  upon  them  by  the  said- 
John  H.  Adriaans  and  Samuel  H.  Lewis,  during  the  past  year, 
and  employed  counsel  as  aforesaid."  The  bill  then  avers  that 
the  defendants  *'never  rendered  any  legal  services  that  were 
necessary  to  protect  the  interest  of  complainants,  or  that  were 
beneficial  to,  or  aided  the  interest  or  rights  of,  complainants; 
that,  on  the  contrary,  the  said  John  H.  Adriaans  and  SamueT 
H.  Lewis  instigated  and  continued  much  needless  litigation  in- 
reference  to  the  probate  of  the  will  of  said  Peter  Dill,  deceased, 
and  in  the  settlement  of  his  estate,  thereby  incurring  great  ex- 
pense to  said  estate ;"  that  the  trustees  named  in  said  deed  of 
trust,  to  wit,  Charles  C.  Cole  and  Clarence  F.  Norment,  did 
not  qualify  as  said  trustees,  but  renounced  said  trust. 

The  bill  further  avers  that  the  widow,  Ann  Dill,  died  on 
May  3d,  1906,  being  at  the  time  about  eighty-six  years  of 
age ;  that  said  deed  of  trust  and  contract,  while  in  fact  null  and 
void,  nevertheless  constitute  a  cloud  upon  the  title  of  the  real 
estate  devised  to  complainants,  which  cloud,  complainants  aver,. 


Digitized  by 


Google 


ADRIAANS  V,  DILL.  6a 

D.  C]  Statement  of  the  Oase. 

they  are  entitled  to  have  removed  by  the  cancelation  of  said 
instruments;  that  complainants  have  not,  since  becoming  of 
age,  sanctioned  and  consented  to  said  contract  and  deed  of 
trust,  but,  on  the  contrary,  have  repudiated  them.  The  bill 
ends  with  appropriate  prayers. 

The  defendants  filed  separate  answers,  Mr.  Adriaans  stating 
"that  he  was  employed  by  complainants  and  said  Ann  Dill  to 
defend  said  will  against  said  caveat,  in  co-operation  with  the 
executors  named  therein ;  and  that,  as  security  for  the  services 
thus  contemplated,  a  lien  was  given  upon  tie  subject-matter 
of  the  will,  that  a  contemporaneous  contract  of  compensation 
would  be  carried  out  by  complainants  and  said  Ann  Dill."  He 
then  denies  that  any  misrepresentations  were  employed  or  fraud 
practised  in  procuring  the  execution  of  said  instruments,  ^'and 
says  that  the  statements  in  said  paragraph  (of  the  bill)  that 
said  papers  were  not  read  to  or  by  complainants  are  absolutely 
false.  This  defendant  distinctly  denies  that  it  was  represented 
to  complainants  that  the  object  of  said  papers  was  to  secure  an 
allowance  for  Ann  Dill ;"  that  he  rendered  valuable  services  to 
complainants;  ''that  complainant  William  P.  Dill  was  of  full 
age,  and  intelligently  signed  said  trust  in  1898;"  that  com- 
plainants Marian  A.,  John  H.,  and  J.  Edward  Dill  "have 
waited  beyond  the  statutory  period,  after  arriving  at  age,  to* 
repudiate  their  action;"  that  complainants  Leo  A.  J.  and 
Maurice  E.,  not  being  of  age,  can  neither  affirm  nor  deny  said 
contract,  nor  can  this  be  done  for  them  by  a  guardian  and 
next  friend." 

The  defendant  Lewis,  in  his  answer,  states  "that  he  was 
retained  by  one  Ann  Dill,  together  with  the  complainants  here- 
in, to  defend  the  will  of  Peter  Dill,  in  connection  with  the 
executors  therein  named,"  and  that  said  contract  and  lien  were 
executed  to  secure  his  fees ;  "that  he  entered  the  said  employ- 
ment at  the  special  instance  and  request  of  the  said  Ann  DilV^ 
Misrepresentation  and  fraud  are  denied,  and  it  is  averred  that 
said  instruments  were  read  by  the  complainants  "and  were  ap- 
parently thoroughly  understood  by  them,  as  well  as  by  the  said 
Ann  DilL"    Mr.  Lewis  in  his  answer  "says  that  he  is  willing; 
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to  accept  a  reasonable  compensation  for  the  services  rendered 
in  connection  with  the  contents  of  the  will  and  the  administra- 
tion of  the  said  estate." 

The  testimony  in  behalf  of  the  complainants  is  substantially 
as  follows :  Mrs.  Annie  L.  Dill,  mother  of  complainants,  testified 
that  the  family  were  living  in  Baltimore,  Maryland,  in  1898, 
where  they  had  since  resided ;  that  her  husband  was  the  adopted 
5on  of  the  testator,  Peter  Dill,  and  that  her  husband's  mother 
was  Ann  Dill,  wife  of  said  Peter  Dill.  The  witness  further 
testified  that  the  first  knowledge  of  or  dealings  with  Mr. 
Adriaans  and  Mr.  Lewis,  or  either  of  them,  was  in  August, 
1898,  when  one  of  them — she  was  not  sure  which — (it  was  in 
fact  Mr.  Adriaans)  called  at  her  home  in  Baltimore,  and  "said 
he  wanted  them  (her  children)  to  sign  a  paper  for  Mrs.  Ann 
Dill,  to  get  her  some  money,  to  Mr.  Waters, — to  get  her  some 
money ;"  that  she  remembered  her  husband  saying  that  he  did 
not  wish  to  have  anything  to  do  with  the  matter,  "and  this 
^ntleman  was  representing  that  the  object  was  to  get  his  mother 
(her  husband's  mother)  some  money."  The  witness  was  asked 
if  she  knew  what  the  papers,  which  either  Mr.  Lewis  or  Mr. 
Adriaans  wanted  her  to  sign,  were  about,  and  replied  "I  paid 
no  attention  as  to  that,  we  thought  it  was  to  get  some  money 
for  the  children's  grandmother,  Mrs.  Ann  Dill,  but  I  don't  know 
what  it  was  about,  they  just  signed  them,  and  I  don't  know 
whether  they  were  read  over  or  not ;  they  may  have  been,  but  I 
^on't  remember  whether  they  were ;"  that  either  Mr.  Lewis  or 
Mr.  Adriaans  called  again  in  1889,  when  the  witness  told  him 
she  did  not  wish  to  see  him  or  have  anything  more  to  do  with 
him,  as  she  "had  no  interest  and  did  not  care  to  see  him ;"  that 
the  first  information  she  had  about  the  contract  and  deed  of 
trust  was  obtained  from  Mr.  Dumler,  a  Baltimore  attorney  rep- 
resenting her  children,  about  a  year  and  a  half  before  she  testi- 
fied. 

Marian  A.  Dill  was  about  twenty-nine  when  she  testified, 
and  hence  about  nineteen  at  the  time  of  the  execution  of  the 
papers  here  involved.  She  testified  that  her  father  died  in 
1898;  that  not  long  before  her  father's  death  she  saw  either 
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Mr.  Adriaans  or  Mr.  Lewis  in  Baltimore.  Asked  what  then 
occurred,  she  replied:  "Well,  I  signed  a  paper,  I  remember  I 
signed  a  paper,  but  I  don't  know  what  it  was,  I  don't  know  what 
the  paper  was,  I  don't  know  what  it  was  except  it  was  to  get 
my  grandmother  some  money,  something  like  that  it  was ;"  that 
she  was  working  at  the  time,  and  had  only  a  half  hour  at  noon 
for  lunch;  that  it  took  her  at  least  ten  minutes  to  make  the 
trip  to  or  from  her  home,  and  that  she  remembers  signing  the 
paper  at  the  office  of  a  notary  on  Lexington  street,  in  Baltimore, 
and  returning  to  work  within  the  half  hour  allotted  to  her; 
that  she  therefore  was  in  the  notary's  office  but  a  few  minutes. 
She  was  again  asked  the  occasion  of  signing  the  paper,  and 
replied :  "All  that  I  remember  is  that  it  was  to  get  some  money 
for  my  grandmother.  That  was  all  that  wa^  explained  to  me, 
and  thai  is  all  I  know  about  it,  I  remember  going  to  the  office 
on  Lexington  street  to  sign  for  the  money,  so  that  my  grand- 
mother could  get  the  money;"  and  that  from  the  representations 
which  were  made  at  the  time  she  thought  that  Mr.  Adriaans 
and  Mr.  Lewis  were  acting  for  her  grandmother,  and  not  for 
complainants. 

The  next  witness  for  complainants  was  John  H.  Dill,  then 
twenty-eight  years  of  age,  or  fifteen  at  the  time  the  papers  were 
executed.  He  testified  that  one  of  the  defendants,  in  the  fall 
before  the  death  of  witness's  father,  called  at  the  family  home. 
Asked  to  tell  what  took  place,  witness  stated : 

Well,  as  far  as  I  remember  it  was  supper  time,  and  we  were 
just  finished  our  supper;  in  fact  we  were  sitting  in  the  kitchen, 
in  the  dining  room,  and  my  mother  and  my  father  were  in  the 
parlor,  talking  to  a  gentleman,  and  I  don't  know  whether  it 
was  Mr.  Adriaans  or  Mr.  Lewis,  and  we  were  sitting  there, 
and  a  time  elapsed,  and  then  we  were  asked  to  go  in,  and — 

Q.  In  where? 

A.  To  the  parlor,  where  my  mother  and  father  and  this 
gentleman  were,  and  we  were  to  go  in  one  by  one ;  and  I  went 
in,  and  I  was  asked  to  sign  my  name,  and  I  signed  my  name 
and  I  left 

Vol  xxxvn.— 6. 
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Q.  What  was  the  purpose  of  signing  your  name  to  that  pa- 
per? 

A.  Well  at  that  time — I  do  not  really  remember  what  was 
the  reason.  I  know  they  were  trying  to  get  some  money  for 
my  grandmother. 

The  witness  further  stated  that  the  papers  which  he  signed 
were  not  read  or  explained  to  him.  In  cross-examination  this 
witness  was  asked  who  told  him  that  the  object  of  the  papers 
was  to  get  money  for  his  grandmother,  and  replied ;  "It  was  not 
told  to  me,  it  was  only  a  surmise  I  had  from  overhearing  the 
conversation  about  signing  the  papers/' 

The  testimony  of  J.  Edward  Dill,  who  was  thirteen  years 
old  when  he  signed  the  contract  and  deed  of  trust,  and  that  of 
Leo  A.  J.  and  Maurice  E.  Dill,  who  were  still  younger,  throws 
no  further  light  upon  the  case. 

William  P.  Dill,  the  eldest  of  the  children,  remembered  that 
on  a  Sunday  in  the  spring  of  1898,  he  met  Mr.  Adriaans  at 
his  grandmother's  home  in  the  District  of  Columbia;  that  a 
conversation  ensued  between  Mrs.  Dill  and  Mr.  Adriaans; 
that  his  grandmother  said  that  the  estate  was  all  tied  up,  and 
that  Mr.  Adriaans  was  going  to  get  her  some  money.  The  next 
time  witness  saw  Mr.  Adriaans  was  at  the  place  of  employment 
of  the  witness  in  Baltimore,  where  Mr.  Adriaans  called  in  the 
late  summer  of  1898.  Witness  testified  that  it  was  about  8 
o'clock  in  the  evening  at  the  time,  but  he  was  still  working; 
that  there  was  a  rule  forbidding  anyone  to  see  employees  during 
working  hours,  and  that  Mr.  Adriaans  experienced  considerable 
difficulty  in  getting  witness  down  to  the  office.  Witness  said : 
"After  a  while  the  boss  let  me  down  in  the  office,  and  the  boss 
was  standing  outside  the  door,  and  I  could  see  him  anxious  for 
me  to  get  back  to  my  work,  and  so  Mr.  Adrians  showed  me  the 
papers,  and  he  had  been  to  my  home,  and  I  usually  get  home 
about  6  o'clock  or  a  little  after,  and  so  I  suppose  they  sent  him 
down  there  to  see  me,  to  my  place  of  employment,  and  after 
Mr.  Adriaans  showed  me  the  papers,  I  saw  my  brothers'  and 
sisters'  names  on  there,  and  of  course  I  had  no  time  to  read  it, 


Digitized  by 


Google 


ADRIAANS  t?.  DIUU  67 

D.  C]  Statement  of  the  Case. 

to  read  anything,  but  I  just  saw  my  brothers'  and  sisters'  names 
on  this  paper  that  Mr.  Adriaans  had  with  him;"  that  Mr. 
Adriaans  told  witness  that  it  was  the  request  of  witness's  father 
that  he  sign  the  papers,  and  that  the  object  or  reason  for  sign- 
ing ihe  papers,  to  quote  from  the  testimony  of  the  witness,  was 
"to  relieve  my  grandmother,  to  try  to  get  her  some  money,  and 
I  didn't  know  how  he  was  going  to  go  about  it,  or  anything 
else,  but  my  grandmother  told  me  about  that,  that  she  was  going 
to  get  some  money  to  relieve  her." 

All  the  foregoing  witnesses  testified  that  they  had  no  knowl- 
edge of  said  deed  of  trust  and  contract  until  late  in  1907  or 
the  early  part  of  1908 ;  and  that  such  knowledge  was  obtained 
through  counsel,  who  was  sent  to  Washington  to  see  about  the 
settlement  of  the  estate  of  their  grandfather.  Mr.  Dumler,  the 
attorney,  gave  testimony  tending  to  corroborate  these  state- 
ments. 

Mr.  Joseph  J.  Waters,  surviving  executor  under  the  wiD 
of  Peter  Dill,  testified  that  he  had  been  a  member  of  the  Bar 
for  thirty  years  or  more;  that  he  had  been  engaged  in  active 
practice  and  was  familiar  with  the  probate  practice  in  this 
District ;  that  he  had  knowledge  of  what  Mr.  Adriaans  and  Mr. 
Lewis  had  done  in  connection  with  the  probate  of  the  will  of 
Peter  Dill;  that  he  didn't  "think  they  performed  any  services 
of  value  to  the  estate  or  to  the  complainant ;  rather,  their  serv- 
ices were  a  detriment;"  that  their  services  were  not  necessary 
for  the  protection  of  the  interests  of  the  beneficiaries  under 
the  will. 

Mr.  Strokmeyer,  the  notary  before  whom  the  deed  of  trust 
was  executed  by  the  complainant,  had  no  recollection  whatever 
concerning  the  matter,  and  did  not  even  remember  going  to 
the  factory  to  take  William  P.  Dill's  acknowledgment.  He  tes- 
tified that  if  the  signature  and  seal  on  the  papers  were  before 
him,  he  could  state  whether  the  parties  appeared  before  him. 
The  production  of  the  original  deed  of  trust  was  thereupon  re- 
quested, but  it  transpired  that  it  had  been  misplaced  by  the 
defendant  Adriaans,  and  therefore  could  not  be  produced. 

Mr.  Adriaans,  testifying  in  his  own  behalf,  stated  that  the 
first  knowledge  he  had  of  the  case  was  obtained  through  Mr. 
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Lewis,  who,  according  to  Mr.  Adriaans,  was  more  of  a  de- 
partmental lawyer  than  a  general  practitioner ;  that  he  learned 
through  Mr.  Lewis  that  the  will  of  Peter  Dill  had  been  filed, 
and  also  a  caveat  thereto ;  that  Mrs.  Dill,  the  widow,  was  dis- 
satisfied with  Mr.  Waters,  and  wished  to  retain  somebody  to 
defend  the  will ;  that  he  went  to  Mrs.  Dill's  house  on  the  30th 
of  August,  1898,  and  was  introduced  to  her  by  Lewis;  that 
Mrs.  Dill  then  made  known  her  desire  to  employ  coimsel  "for 
the  purpose  of  defeating  the  caveat  and  to  procure  the  probate 
of  the  will ;"  that  he  thereupon  drew  up  the  papers  forming  the 
basis  of  this  suit;  that  a  notary  was  procured  before  whom 
Mrs.  Dill  executed  the  papers  upon  the  same  occasion;  that 
she  gave  witness  a  list  of  persons  who  would  testify  as  to  the 
soundness  of  mind  of  her  husband ;  that  at  the  same  interview 
witpess  learned  that  a  suit  had  been  filed  by  the  caveators  in 
the  circuit  court  of  Prince  George  county,  Maryland,  against 
the  executors  "and  other  persons  claiming  under  said  will," 
the  object  of  the  suit  being  the  appointment  of  receivers  pending 
the  determination  of  the  will  contest;  that  he  prepared  an 
answer  for  Mrs.  Dill  to  sign,  and  filed  it 

The  witness  further  testified  that  the  day  after  the  papers 
were  signed  by  Mrs.  Dill,  he  went  to  Baltimore  to  obtain  the 
signatures  of  the  complainants;  that  Mr.  Lewis  did  not  ac- 
company him;  that  he  had  a  letter  from  the  widow  Dill  intro- 
ducing him  and  ^'requesting  that  they  also  sign  the  same  pa^ 
pers/'  that  he  had  a  talk  with  the  father  and  mother  in  the 
parlor,  the  children — except  William  P.  Dill — being  present, 
explaining  to  them  the  situation;  that  "their  interest  in  the 
estate  depended  upon  procuring  the  probate  of  the  will."  In 
his  cross-examination,  however,  he  was  asked  the  condition  of 
the  father's  health,  and  replied:  "Well,  he  wasn't  very  robust, 
or  very  strong,  but  he  was  down  stairs  in  the  dining  room  and 
sat  at  the  table.  He  read  these  papers  over  and  he  called  the 
children  in.  I  think  the  children  were  in  the  front  room,  and 
he  called  them  and  told  them  it  was  proper  for  them  to  sign 
the  papers." 

Later  the  witness  stated  that  he  explained,  on  this  occasiony 
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''that  an  attack  on  that  will  had  been  made  by  the  next  of  kin 
in  the  shape  of  a  caveat,  and  it  was  necessary  that  there  should 
be  a  defense  made  to  that  caveat,  and  that  probate  of  the  will 
obtained  if  possible ;''  that  he  ^'stated  that  Mrs.  Ann  Dill  was 
in  a  distressed  condition  financially,  and  that  she  had  told  me 
that  she  needed  money,  and  that  she  would  be  able  to  get  money 
if  the  probate  of  the  will  could  be  procured ;  and  it  was  for  this 
purpose  that  we  were  to  make  the  defense  of  the  will,  to  en- 
able her  to  raise  money  to  live  upon/' 

The  witness  did  not  testify  that  he  read  the  papers  to  William 
P.  DiU,  nor  did  he  contradict  said  Dill  as  to  the  circumstances 
surrounding  the  signing  of  the  papers  by  him.  The  witness 
did  say  that  Mr.  Dill,  having  the  papers  in  his  hands,  ^'saw 
the  signatures  of  his  brothers  and  sisters  and  his  father  and 
mother,  and  he  signed  them;''  that  witness  thought  Mr.  Dill 
'*had  the  papers  something  like  twenty  minutes  in  deciding." 

It  further  appeared  from  the  testimony  of  Mr.  Adriaans 
that,  prior  to  the  time  when  the  issues  in  the  will  case  were 
submitted  to  a  jury  through  the  efforts  of  the  executors,  the 
caveators  not  appearing,  complainants  had  signed  a  paper  ^'in 
which  paper,  drawn  up  by  Mr.  Waters,  and  signed  by  them, 
they  said  they  didn't  want  to  have  the  jury  trial  interfered  with. 
*  *  *  At  first  they  were  dissatisfied  with  Mr.  Waters  and 
came  after  us,  Mr.  Lewis  and  myself,  and  then  it  seems  they 
returned  to  their  first  love,  and  repudiated  Mr.  Lewis  and  my- 
setf." 

The  witness  testified  that  besides  filing  an  answer  in  the 
Maryland  proceeding,  he  interviewed  various  people  whose 
names  Mrs.  Dill  had  given  him,  with  the  object  of  using  them 
as  witnesses  when  the  trial  was  had  upon  iJie  caveat.  There 
was  no  corroboration,  however,  of  the  latter  testimony.  He 
further  testified  that  *Tiir.  Waters  seemed  to  be  very  resentful 
that  we  should  come  into  the  case,  and  our  efforts  finally  re- 
sulted in  hostilities,  and  he  filed  charges  against  us,  and  I  filed 
counter  charges;"  that  the  will  was  filed  on  the  24th  of  Feb-^ 
ruary,  1898,  the  caveat  on  the  24th  of  March,  1898,  the  petition 
for  the  probate  of  the  will  on  the  2d  of  May  of  the  samo 
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year,  and  the  caveators  filed  their  answer  on  the  same  day. 
To  this  answer  a  replication  was  filed  by  the  executors  on  the 
19th  of  May,  1898.  Such  was  the  condition  of  the  will 
case  when  Adriaans  and  Lewis  appeared  therein.  Adriaans 
further  testified  that  he  and  Lewis,  without  contest,  secured  the 
probate  of  the  will  in  1900 ;  that  the  executors,  two  years  later, 
obtained  a  vacation  of  the  prior  decree  on  the  ground  that  the 
issues  had  not  been  submitted  to  a  jury,  and  the  issues  were 
thereupon,  through  the  efforts  of  the  executors,  formally  sub- 
mitted to  a  jury  and  the  will  duly  probated.  It  further  ap- 
peared from  the  testimony  of  this  defendant  that  on  June  1st, 
1900,  the  defendants  obtained  a  power  of  attorney  from  Mrs. 
Annie  L.  Dill  as  guardian  ad  litem  of  her  minor  children.  In 
reference  to  this  power  of  attorney  Mrs.  Dill  wrote: 

^^Mr.  Lewis, 

Dear  Sir: — 
I  send  you  this  paper  i  hope  it  will  be  the  last  one,  for  i 
am  tired,  of  nmning  to  the  attorney.  Mr.  Waters  is  offended  at 
me  for  sending  you  the  papers,  he  send  me  the  same  papers 
as  you  did,  and  as  he  was  so  long  answering  my  letter  to  him, 
i  thought  i  would  have  yours  filled  out  and  he  doesn't  like 
it  Mrs.  Dill  employed  you  and  of  course  it  don't  see  what 
i  have  to  do  with  employing  other  Lawyers,  Mr.  Waters  will 
suit  himself  without  my  consent  i  wont  interfere  let  them 
all  do  as  they  please  I  told  Mr.  Waters  to  fight  Mrs.  Ann  Dill 
and  not  me  she  employed  you  and  send  Mr.  Adriaans  to  us,  and 
that  was  all  i  ever  know  of  the  case  and  i  don't  care  to  be 
worried  to  death  nothing  is  more  worring  than  trying  to  please 
everybody,  i  said  at  first  i  would  not  have  anything  to — ^with 
it  and  now  i  am  all  mixed  up  in  it.  i  dont  think  there  would  be 
mush  use  in  me  appealing  to  more  Lawyers,  as  he  dosent  seem 
to  think  mush  of  me  i  wont  sent  you  his  cards  as  i  refuse  to 
send  him  yours  excuse  this  writing  as  i  have  my  children  all 
sick. 

Tours  respectfully, 

Mrs*  Anne  L.  Dill. 
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Mr.  Edward  L.  Oies  and  Mr.  Tracy  L.  Jeffords  for  the  ap- 
pellant. 

Mr.  Daniel  W.  O'Donoghue  for  the  appellees. 

Mr.  Justice  Eobb  delivered  the  opinion  of  the  Court: 

1.  The  fundamental  question  which  we  are  called  upon  to 
consider  is  whether  good  faith  was  practised  in  procuring  the 
signatures  of  complainants  to  the  challenged  fee  agreement  and 
deed  of  trust,  or  whether  those  signatures  were  obtained  as  the 
result  of  misrepresentations  amounting  to  fraud.  This  ques- 
tion necessarily  must  be  determined  upon  the  evidence  before 
us,  which  we  will  now  briefly  review. 

Peter  Dill  died  December  18th,  1897.  The  executors  of  his 
will  were  two  lawyers,  and,  according  to  the  will,  friends  of 
the  testator.  The  value  of  the  estate,  consisting  of  realty,  is 
conceded  to  have  been  about  $10,000.  Testator's  wife  was 
made  tenant  for  life,  with  remainder  over  to  complainants  in 
fee.  The  will  was  seasonably  filed  by  the  executors,  and  steps 
were  also  taken  by  them  to  procure  the  probate  thereof.  On 
the  4th  of  March,  1898,  a  caveat  was  filed  by  nonresident  col- 
lateral heirs.  This  caveat,  as  we  have  seen,  was  subsequently 
abandoned,  leaving  no  contest  whatever  against  the  probate  of 
the  will. 

It  is  apparent  that  the  utmost  good  faith  was  not  practised  in 
procuring  the  signature  of  the  widow  Dill  to  these  papers.  She 
was  almost  seventy-eight  years  old  when  Mr.  Lewis  and  Mr. 
Adriaans,  on  August  80th,  1898,  appeared  at  her  home.  At 
that  time  the  executors  had  done  all  that  in  reason  they  should 
have  done  towards  the  probate  of  the  will.  Mr.  Adriaans  and 
Mr.  Lewis  knew  that  the  estate  could  not  be  settled  within 
one  year  from  the  death  of  the  testator.  They  knew,  or  should 
have  known,  that  the  executors  had  qualified  as  such  and  were 
not  remiss  in  their  duty;  and  yet  we  find  these  two  lawyers 
representing  to  this  old  lady  that  their  services  were  necessary 
because  of  the  nonaction  of  the  executors,  and  we  find  them 
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obtaining  her  signature  to  a  contract  calling  for  one  fifth  of  the 
estate  in  the  event  they  succeeded  in  overcoming  the  opposition 
to  the  probate  of  the  will.  At  this  time  they  either  knew,  or 
easily  might  have  ascertained,  the  character  of  that  opposition. 
That  they  misled  Mrs.  Dill  as  to  the  situation  is  apparent. 
What  followed  ?  Her  son,  the  father  of  complainants,  with  his 
family,  resided  in  Baltimore.  He  was  then  stricken  with  a  fatal 
disease,  from  which  he  died  in  the  November  following.  His 
wife,  as  appears  from  her  testimony  and  from  other  evidence 
before  us,  was  a  woman  little  versed  in  the  affairs  of  life.  The 
children  were  all  minors  save  one.  Neither  of  the  parents  nor 
the  minor  children  had  ever  seen,  or,  so  far  as  this  record 
discloses,  heard,  of  these  attorneys.  Mr.  Adriaans,  armed  with 
a  letter  from  the  widow  Dill,  appeared  upon  the  scene.  He,  of 
course,  realized  that  his  contract  and  deed  of  trust  were  value- 
less without  the  signatures  of  the  remaindermen.  It  was  there- 
fore greatly  to  his  interest  to  obtain  them.  He  was  fully  ad- 
vised as  to  the  conditions  surrounding  the  probate  of  the  will ; 
they  knew  little  or  nothing  about  it.  Mrs.  Dill's  letter  re- 
quested the  signing  of  the  papers  which  he  had  with  him.  Sup- 
plementing that  request  he  admits  that  he  told  this  stricken  son 
and  his  wife  that  their  mother  "was  in  a  distressed  condition 
financially,  and  that  she  had  told  him  (Adriaans)  that  she 
needed  money,  and  that  she  would  be  able  to  get  money  if  the 
probate  of  the  will  could  be  procured,  and  it  was  for  this  pur- 
pose that  we  were  to  make  the  defense  of  the  will,  to  enable 
her  to  raise  money  to  live  upon.''  He  did  not  tell  them  the 
value  of  the  estate ;  that  the  executors  were  lawyers ;  that  these 
executors  were  then  proceeding  with  reasonable  despatch 
towards  the  probate  of  the  will ;  that  the  signing  of  the  papers 
meant  so  much  additional  and  probably  needless  expense.  On 
the  contrary,  he  played  upon  their  sympathies  and  suppressed 
the  facts  which  he  should  have  disclosed.  We  shall  not  dwell 
upon  the  testimony  of  the  mother  of  complainants  and  that  of 
her  children  other  than  William  P.,  who  was  of  age  when  he 
signed  these  papers.  We  are  fully  convinced,  from  that  testi- 
mony and  the  testimony  of  Mr.  Adriaans,  that  the  signatures 
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of  the  minor  children  were  procured  as  the  result  of  misrepre- 
sentations ;  that  the  children  did  not  know,  and  Mr.  Adriaans 
did  not  intend  they  should  know,  the  real  character  and  purport 
of  the  papers  they  were  signing.  The  letter  of  Jime  1st,  1900, 
from  the  mother  of  complainants,  contradicts  rather  than  sup* 
ports  the  defendant,  for  it  is  apparent  that  it  was  the  then 
understanding  of  Mrs.  Dill  that  Mr.  Lewis  and  Mr.  Adriaans 
were  representing  Mrs.  Ann  Dill,  and  not  her  or  her  children. 
Having  obtained  the  signatures  of  William  P.  Dill's  father,, 
mother,  brothers,  and  sisters,  Mr.  Adriaans  repaired  to  the 
place  of  employment  of  this  complainant.  Mr.  Adriaans  does 
not  contend  that  he  read  the  papers  to  William,  nor  does  he 
contend  that  he  made  him  acquainted  with  the  contents  thereof, 
owing  to  the  presence  of  third  parties.  Mr.  Adriaans's  testi- 
mony contains  the  significant  statement  that  when  William 
''saw  the  signatures  of  his  brothers  and  sisters  and  his  father 
and  mother,"  he  signed  the  papers.  William  testified,  it  will 
be  remembered,  that  Mr.  Adriaans  told  him  that  the  object 
of  the  papers  was  the  relief  of  his  grandmother;  that  Mr. 
Adriaans  further  told  him  that  it  was  the  request  of  his  father- 
that  he  sign,  and  that  thereupon,  without  reading  the  papers, 
he  signed  them.  It  is  apparent  that  this  complainant  was  de- 
ceived  into  signing  the  papers  and  that  the  deception  practised, 
considering  the  circumstances  and  relative  positions  of  the  par- 
ties, amoxmted  to  fraud.  While  Mr.  Adriaans  testifies  that 
William  read,  or  might  have  read,  the  papers,  he  does  not  deny 
that  it  was  with  considerable  difficulty  that  he  even  obtained 
William's  presence  in  the  office.  Nor  does  he  deny  that  the 
inmiediate  superior  of  Mr.  Dill  was  standing  near  and  apparent- 
ly waiting  for  him.  The  situation,  therefore,  was  such  that 
any  representations  made  by  Mr.  Adriaans  were  very  likely, 
as  he  well  knew,  to  be  accepted  and  acted  upon.  Can  there 
be  any  doubt  that  had  Mr.  Adriaans  acquainted  this  complain- 
ant with  the  true  situation,  instead  of  making  the  representa- 
tions which  he  did  make,  complainant  would  have  declined  to 
sign  the  papers?  This  is  the  test^  and  there  can  be  but  one- 
answer  to  the  question. 
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2.  Two  of  the  complainants,  at  the  time  of  the  filing  of  the 
bill,  were  under  age.  The  defendant  contends  that  they  could 
not  disaffirm  the  contract  and  deed  securing  it  during  infancy, 
and  that  therefore  there  has  been  a  misjoinder  of  parties. 

We  have  found  this  contract  and  deed  to  be  the  fruit  of  bad 
faith,  and  hence  void.  This  finding  brings  the  case  within  the 
ruling  in  Fridge  v.  State,  3  Gill  &  J.  103,  20  Am.  Dec.  463 ; 
Ridgeley  v.  Crandall,  4  Md.  442 ;  Monumental  Bldg.  Asso.  No. 
.2  v.  Herman,  33  Md.  134,  to  the  effect  that  a  contract  that  a 
-court  can  see  and  pronounce  to  be  to  the  prejudice  of  the  infant 
is  void.  There  can  be  no  doubt  that  had  the  defendant  in  1900, 
at  which  time  he  claims  to  have  performed  his  part  of  the 
contract,  attempted  to  enforce  that  contract  to  the  prejudice  of 
these  infants,  equity  would  have  had  jurisdiction  to  stay  his 
hands.  The  object  of  the  general  rule  deferring  the  act  of 
avoidance  until  the  coming  of  age  of  the  infant  is  his  protec- 
tion. When,  therefore,  it  is  apparent  to  the  court  that  delay 
will  work  injury  to  the  infant,  the  power  of  repudiation  may  be 
exercised  immediately.  Tyler,  Infancy,  sec.  29.  In  Andrews 
V.  Hall,  15  Ala.  85,  it  was  held  that  tiie  guardian  ad  litem  of 
an  infant  might,  with  the  concurrence  of  the  orphans'  court, 
Turing  into  the  estate  of  an  intestate  advancements  to  the  in- 
fant, and  claim  for  the  infant  his  or  her  share  of  the  estate. 
The  court  said:  "It  was  the  duty  of  the  guardian  ad  litem  in 
this  case,  to  present  to  the  court  the  right  of  his  ward  to  con- 
tribution, and  the  circumstances  and  conditions  connected  with 
it,  so  that  the  court  could  protect  him  by  making  the  election 
which  was  essential  to  his  interest."  Why,  then,  may  not  a 
court  of  equity,  in  a  case  like  the  present,  avoid  a  multiplicity 
of  suits,  and  protect  the  interests  of  infant  parties  to  a  contract 
by  permitting  their  guardian  or  next  friend  to  represent  them  ? 
We  know  of  no  reason.  Surely  a  court  of  equity  has  the  power, 
when  it  is  apparent  that  infants  are  the  victims  of  deceit,  to 
award  them  the  same  relief  that  it  is  ready  to  award  adults. 

3.  Complainants  are  not  guilty  of  laches.  While  the  deed 
-of  trust  was  recorded  two  years  after  its  execution,  complain- 
ants, living  in  Maryland,  and  having  no  actual  knowledge  that 
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they  had  signed  such  an  instrument,  could  not  be  charged  with 
laches  until  something  occurred  which  should  have  led  them 
to  make  inquiry;  in  other  words,  until  they  had  some  reason 
to  suspect  the  injury  done  them.  George  v.  Ford  (present 
term)  36  App.  D.  C.  315.  Inasmuch  as  complainants  did  not 
discover  the  wrong  that  had  been  done  them  until  late  in  1907 
^r  early  in  1908,  and  almost  immediately  took  steps  looking 
to  the  bringing  of  the  bill  herein,  which  was  filed  within  a  year, 
it  id  apparent  that  they  cannot  be  charged  with  unreasonable 
delay.  HaUtead  v.  Orinnan,  152  U.  S.  412,  38  L.  ed.  495,  14 
Sup.  Ct.  Kep.  641.  They  had  no  representative  here,  and  there 
is  no  testimony  that  anything  occurred  between  the  time  when 
they  signed  the  papers  and  the  time  when  Mr.  Dumler  was 
jent  over  here  to  see  about  the  settlement  of  their  grandfather's 
^tate  to  lead  them  to  suspect  the  real  nature  of  those  papers. 
Mr.  Adriaans  recorded  his  deed  and  quietly  awaited  develop- 
ments. He  said  nothing  and  did  nothing  likely  to  put  com- 
plainants upon  inquiry,  and,  so  far  as  the  record  discloses, 
neither  did  Mr.  Lewis.  Notice  ought  never  to  be  imputed  to 
the  victim  of  a  deception  unless  his  failure  to  obtain  actual 
notice  was  the  result  of  his  own  negligence ;  in  other  words,  he 
who  practises  bad  faith  ought  not  to  be  permitted  to  invoke 
the  doctrine  of  constructive  notice  in  aid  of  his  wrongdoing,  un- 
less, as  above  suggested,  negligence  on  the  part  of  the  injured 
party  has  supervened. 

One  point  remains.  It  was  suggested  in  argument  that  the 
defendant  is  at  least  entitled  to  remuneration  for  the  services 
actually  performed  by  him  to  the  benefit  of  the  complainants, 
and  that  the  court  should  have  referred  the  case  to  the  auditor 
for  the  ascertainment  of  the  value  of  those  services.  The  de- 
fendant in  his  answer,  however,  did  not  offer  to  accept  com- 
pensation for  services  actually  performed,  as  did  his  codefend- 
ant  Lewis,  but  insisted  on  the  letter  of  his  contract.  That  con- 
tract being  tainted  with  bad  faith,  we  do  not  feel  justified,  upon 
the  meager  evidence  before  us,  in  prolonging  this  contest  We 
are  not  convinced  that  any  necessary  and  valuable  services 
-were  rendered  complainants  by  the  defendant. 

The  decree  is  affirmed,  with  costs.  Affirmed. 
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MuiaCIPAL  COBPORATIONS;   FiBEMEN;   PENSIONS;   MANDAMUS. 

1.  Qu€Bre,  whether  the  commiBsionen  of  the  District  of  Columbia  have 

power  to  dismiss  a  fireman  from  the  service  of  the  municipal  fire 
department  without  the  notice  and  hearing  provided  for  by  their 
own  rules,  which  are  given  the  force  of  law  by  statute. 

2.  The  right  of  a  member  of  the  fire  department  of  the  District  of  Colum- 

bia, who  has  been  injured  while  on  duty,  to  retirement  on  a  pension, 
is  fixed  at  the  time  he  is  injured,  provided  he  is  permanently  dis- 
abled and  the  injury  is  not  the  result  of  his  own  indiscretion;  and 
the  commissioners  of  the  District  of  Columbia  cannot,  by  dismissing 
him  on  charges  thereafter  made,  deprive  him  of  the  pension. 

3.  An  order  directing  the  issuance  of  the  writ  of  mandamus  to  compel  the 

commissioners  of  the  District  of  Columbia  to  assemble  a  medical 
board  for  the  examination  of  the  physical  disabilities  of  the  relator, 
a  member  of  the  municipal  fire  department^  and  on  the  report  of  the 
board  showing  disability,  to  grant  the  relator  such  pension  as  his 
disability  warrants,  was  modified  so  as  to  direct  the  board  to  report 
whether  the  disability,  if  foimd  to  exists  was  due  to  injuries  received 
while  in  the  line  of  duty,  and  not  the  result  of  relator's  own  indis- 
cretion, and  so  as  to  strike  out  the  provision  commanding  the  com- 
missioners, upon  the  coming  in  of  the  report  showing  relator's  dis- 
ability, to  grant  him  a  pension. 

No.  2268.    Submitted  March  6,  1911.    Decided  April  3,  1911. 

Heabino  on  an  appeal  by  the  respondents,  the  commission- 
ers of  the  District  of  Columbia,  from  an  order  of  the  Supreme 
Court  of  the  District  of  Columbia  directing  the  issuance  of  the 
writ  of  mandamus  to  compel  them  to  grant  a  pension  to  the 
relator.  Modified  and  affirmed. 

The  CouET  in  the  opinion  stated  the  facts  as  f oUows : 

This  is  an  appeal  by  Cuno  H.  Rudolph,  John  A.  Johnston, 
and  William  V.  Judson,  commissioners  of  the  District  of  Co- 
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lumbia,  from  an  order  directing  a  writ  of  mandamus  to  issue 
commanding  them  to  grant  a  pension  to  the  petitioner,  An- 
thony J,  Mosheuvel. 

The  petition  alleges  that  relator  became  a  private  in  the  fire 
department  of  the  District  October  I7th,  1896,  was  promoted 
to  lieutenant  July  1,  1900,  and  to  captain  August  31,  1905. 
That  on  March  20th,  1908,  while  engaged  in  the  active  per- 
formance of  his  duty  at  a  fire  in  the  city  of  Washington,  he 
received  an  injury  which  has  permanently  disabled  him,  and 
which  entitled  him  to  a  pension  under  the  law.  That  he  re- 
peatedly demanded  said  pension  of  respondents,  Cuno  H.  Ru- 
dolph, John  A.  Johnston,  and  William  V.  Judson,  commission- 
ers of  the  District  of  Columbia,  which  they  refused.  That  they 
passed  an  order  dismissing  relator  from  the  service  as  of 
August  31st,  1908.  That  said  order  was  made  without  notice 
of  charges,  and  without  hearing,  while  he  was  under  treatment 
for  the  injuries  received  as  aforesaid. 

The  appellants  were  not  commissioners  when  the  proceedings 
herein  were  begun,  but  were  substituted  as  parties  defendant, 
instead  of  their  predecessors. 

Their  answer  to  the  petition  admitted  the  employment  and 
service  of  relator  as  alleged,  but  did  not  admit  that  he  had  been 
pennanently  disabled.  It  alleged  that  the  chief  engineer  of  the 
fire  department,  now  deceased,  made  an  official  report  to  the 
commissioners  on  July  31,  1908,  stating  that  relator  had  broken 
bones  in  his  ankle  and  heel  by  a  fall  at  a  fire  on  March  20, 
1908;  that  his  appearance  at  the  time  indicated  that  he  had 
been  drinking,  and  that  he  believed  the  accident  would  not 
have  occurred  but  for  that  condition.  It  was  further  alleged 
that  no  application  had  been  made  by  relator  for  examination 
by  a  retiring  board.  That  on  January  16th,  1908,  a  board  had 
been  convened  to  investigate  a  complaint  of  official  misconduct 
against  relator  and  other  members  of  his  company.  That  said 
board,  before  which  relator  appeared,  reported  to  the  chief  en- 
gineer, February  7th,  1908,  that  the  charges  had  not  been  sus- 
tained, and  recommended  that  no  further  action  be  taken.  Feb- 
ruary 12,  1908,  the  chief  engineer  referred  this  report  to  the 
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commissioners  for  their  "consideration  before  further  action 
is  taken."  That,  on  July  31,  1908,  the  said  chief  made  a  re- 
port and  recommendation,  in  accordance  with  which  the  com- 
missioners immediately  entered  an  order  dismissing  relator 
"for  the  betterment  of  the  service." 

Issue  was  joined  on  the  answer,  and  evidence  was  heard  there- 
on before  the  court.  Relator's  evidence  tended  to  show  that 
he  went  to  the  fire  on  March  20,  1908,  in  obedience  to  an  order, 
and  in  the  performance  of  his  duties  broke  nearly  all  the  bones 
of  his  left  ankle  and  severly  sprained  his  right  ankle.  Has  not 
been  able  since  to  perform  duty  as  a  fireman.  That  the  member 
of  the  board  of  fire  surgeons  who  attended  him  was  of  the 
opinion  that  he  was  permanently  disabled,  and  had  recom- 
mended that  he  be  sent  before  the  examining  board  for  exami- 
nation and  retirement.  That  relator  had  an  application  for  re- 
tirement to  come  up  September  4th,  but  in  the  meantime  was 
notified  of  his  dismissal.  That  relator  had  had  no  notice  of 
charges  made  against  him  by  the  chief  engineer,  had  had  no 
hearing  thereon,  or  opportunity  to  show  that  he  was  not  intoxi- 
cated when  hurt,  and  knew  nothing  of  the  same  until  after  his 
dismissal.  A  number  of  witnesses  testified  that  relator  was 
not  under  the  influence  of  intoxicating  liquor  when  injured,  and 
that  he  was  hurt,  without  his  own  fault,  while  performing  his^ 
duty  at  the  fire. 

The  respondents  offered  in  evidence  the  rules  regulating  trials 
of  firemen.  These  rules  provide  for  trials  of  firemen  upon 
complaints,  before  a  board.  Complaints  by  the  chief  engineer^ 
his  assistants,  and  foremen  are  required  to  be  in  writing,  but 
not  under  oath;  all  others  must  be  sworn  to.  A  copy  is  fur- 
nished the  accused,  and  he  must  be  cited  to  appear  before  a 
board  of  officers  convened  to  investigate  the  charges.  The  tes- 
timony is  reduced  to  writing,  and  with  the  report  and  recom- 
mendation of  the  board,  is  forwarded  to  the  chief  engineer. 
The  same  is  then  forwarded  to  the  commissioners  by  him,  with 
his  recommendation.  Among  the  grounds  upon  which  removal 
may  be  made,  are  use  of  liquor  while  on  duty;  disobedience; 
disrespect  to  a  superior  or  others;  inefficiency,  or  neglect  of 
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duty;  n^lect  to  pay  a  just  debt;  and  conduct  unbecoming  a 
gentleman.  The  complaint  made  January  16tli  was  not  of- 
fered in  evidence,  but  from  references  made  to  it,  it  would  seem 
that  the  ground  of  the  same  was  conduct  unbecoming  a  gentle- 
man. The  report  of  the  investigating  board  finding  against 
the  complaint,  and  its  reference  to  the  conmiissioners  on  Feb- 
ruary 12,  were  read.  A  record  of  complaints  made  against 
relator  were  read  which  showed  charges  between  July  10,  1901, 
and  March  16,  1808,  all  of  which  were  for  nonpayment  of 
bills  and  loans.  It  shows  also  charges  made  Jxme  12,  23,  29, 
and  30,  1908,  for  nonpayment  of  debts.  No  trial  appears  to 
have  been  ordered  upon  any  of  these  complaints.  The  report 
of  the  chief  engineer  made  July  31,  1908,  was  also  read  in  evi- 
dence. This  refers  to  the  findings  of  the  board  of  February  7, 
1908,  and  reports  that  in  his  opinion  the  charges  had  been  sus- 
tained by  the  evidence.  He  then  makes  additional  charges 
against  relator  of  improper  conduct  with  women,  nonpayment 
of  debts,  and  concludes  with  the  statement  that  his  conduct  at 
the  fire  of  March  20,  1908,  indicated  that  he  had  been  drink- 
ing, and  stated  that  if  he  had  not  been  indulging  in  liquor  at 
the  time,  the  accident  would  not  have  occurred.  He  recom- 
mended that  relator  be  dismissed  from  the  service,  to  take  effect 
from  that  date.  The  order  of  commissioners  dismissing  re- 
lator was  made  on  the  same  day.  Other  evidence  tended  to 
show  that  under  the  rules,  when  a  fireman  applies  for  retire- 
ment, he  is  referred  to  the  board  of  surgeons,  whose  duty  it  ia 
to  submit  a  report  on  his  disability.  This,  when  received  by 
the  chief  engineer,  is  referred  to  a  board  of  officers  appointed  by 
him,  which  considers  the  applicant's  record  and  the  report  of 
the  surgeons,  and  recommends  the  amount  of  pension  to  be  al- 
lowed, within  the  limits  prescribed  by  the  act  of  Congress, 
This  recommendation  goes  to  the  commissioners  for  final  action. 
This  procedure  was  not  had  in  relator's  case,  and  the  records 
show  no  application  by  him  therefor. 

The  court  entered  an  order  directing  the  writ  of  mandamus 
to  issue  commanding  the  commissioners  to  cause  the  assem- 
bling of  a  medical  board  for  the  examination  of  the  physical  dis- 
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abflities  of  the  relator,  and  upon  the  report  of  said  board  show- 
ing disability,  to  grant  relator  such  pension  as  his  disability 
warrants  and  requires,  under  the  rules  and  regulations. 

Mr.  Edward  H.  Thonuis,  Corporation  Counsel,  for  the  i^ 
pellants. 

Messrs.  McNeill  £  McNeill  for  the  appellee. 

Mr.  Chief  Justice  Shepabd  delivered  the  opinion  of  the 
Court: 

1.  The  substantially  undisputed  facts  established  by  the  evi- 
dence, and  that  are  pertinent,  are  these : 

(1)  Notwithstanding  the  complaints  that  had  been  made 
against  the  relator  between  1900  and  1905,  he  was  never  brought 
to  trial  thereon,  and  was  promoted  to  the  rank  of  captain  in 
the  fire  department  in  the  latter  year. 

(2)  The  charges  made  against  him  with  others,  in  January 
1908,  were  reported  unsustained  by  the  trial  board,  and  the 
record  was  transmitted  to  the  commissioners  by  the  chief  en- 
giner  without  recommendation,  February  12,  1908. 

(3)  Relator  continued  in  active  service  until  March  26, 1908, 
^hen  he  sustained  serious,  and  apparently  permanent,  injuries 
At  a  fire  to  which  he  had  been  ordered.  He  was  unable  to  per- 
form active  duty  thereafter. 

(4)  The  report  of  the  chief  engineer  of  July  31,  1908,  re- 
ferred back  to  the  report  of  the  trial  board,  and  reported  that 
the  charges  had  in  fact  been  sustained.  But  these  charges  are 
not  stated,  and  there  is  no  evidence  showing  what  they  were. 

(5)  The  report  made  additional  charges  against  relator  of 
conduct,  which,  if  true,  would  warrant  his  removal  under  the 
rules;  and  concluded  with  the  serious  charge  that  he  was  in- 
toxicated at  the  fire  on  March  20,  1908,  and  but  for  that  would 
not  have  met  with  the  accident  which  disabled  him. 

(6)  No  notice  of  this  complaint  was  given  to  relator,  and 
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without  hearing,  the  commissioners  then  in  office  immediately 
made  the  order  dismissing  him  from  the  service. 

2.  The  act  of  Congress  approved  June  11,  1896  (29  Stat,  at 
L.  404,  chap.  419),  made  new  provisions  respecting  an  already 
established  fireman's  relief  fund.  One  dollar  per  month  was 
required  to  be  deducted  from  the  pay  of  each  fireman,  and  paid 
into  the  relief  fund.  This  was  to  be  used  for  the  "relief  of  any 
fireman  who,  having  served  not  less  than  twelve  months,  shall, 
by  reason  of  injuries  received  or  disease  contracted  in  the  line 
of  actual  fire  duty,  going  to,  at,  or  returning  from  a  fire,"  * 
*  *  provided  that  no  fireman  shall  be  entitled  to  any  benefits 
of  the  fund  who  may,  by  reason  of  his  own  indiscretion,  bring 
on  any  such  incapacity,  injury,  or  disease.  Sea  2  of  an  act  ap- 
proved Jime  20,  1906  (34  Stat,  at  L.  314,  chap.  3443),  reads 
as  follows : 

"That  the  commissioners  of  the  District  of  Columbia  shall 
appoint,  assign  to  such  duty  or  duties,  promote,  reduce,  fine, 
suspend,  with  or  without  pay,  and  remove  all  officers  and  mem- 
bers of  the  fire  department  of  the  District  of  Columbia,  ac- 
cording to  such  rules  and  regulations  as  said  commissioners  in 
their  exclusive  jurisdiction  and  judgment  may  from  time  to 
time  make,  alter,  or  amend :  Provided :  That  the  rules  and  reg- 
ulations of  the  fire  department  heretofore  promulgated  are 
hereby  ratified,  and  shall  remain  in  force  until  changed  by  said 
commissioners." 

The  rules  and  regulations  then  in  force,  as  well  as  now, 
have  been  recited  above. 

3.  It  may  well  be  doubted  if  the  commissioners  had  the  power 
to  dismiss  tiie  relator  without  notice  and  hearing  as  provided  in 
their  own  rules  that  had  been  given  the  force  of  law  by  the  act 
of  June  20,  1906 ;  but  it  is  not  necessary  to  decide  that  question 
as  the  action  is  not  for  withheld  salary,  but  for  retirement  on 
the  pension  from  the  relief  fund  provided  by  law.  Assuming 
the  power,  could  they  by  its  exercise,  July  31,  1908,  upon  com- 
plaint preferred  after  the  receipt  of  his  injuries,  deprive  the 
relator  of  his  right  to  retirement  therefor,  if  the  nature  of  those 

v<^  xxxvn.--6. 
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injuries  and  the  manner  of  their  receipt  were  such  as  to  en- 
title him  thereto  at  the  time  ? 

We  agree  with  the  learned  trial  justice  that  the  right  of  the 
relator  to  retirement  on  a  pension  under  the  terms  of  the  law 
were  fixed  at  the  time  that  he  received  his  injuries,  provided^ 
of  course,  that  they  permanently  disabled  him  from  duty  and 
were  not  the  result  of  his  own  indiscretion.  The  commissioners 
could  not,  by  dismissing  him  on  charges  made  thereafter,  de- 
prive him  of  the  bounty  provided  by  law,  which  they  had  no 
power  to  suspend.  Having  come  within  the  terms  of  the  statute, 
no  power  less  than  that  of  Congress  could  repeal  or  suspend  its 
benefits.  We  are  therefore  of  the  opinion  that  there  was  no  er- 
ror in  ordering  the  writ  of  mandamus  to  issue  commanding  the 
commissioners  to  cause  the  assembling  of  the  proper  board  to 
investigate  and  report  the  physical  condition  of  the  relator.  The- 
order  was  defective  in  this,  however,  that  it  did  not  further 
direct  that  said  board  should  also  report  whether  the  physical 
disability,  if  found  to  exist,  is  due  to  injuries  received  in  the- 
line  of  duty,  and  not  the  result  of  relator's  own  indiscretion. 
The  evidence  indicates,  iind  it  was  not  denied,  that  the  in- 
juries were  received  in  the  line  of  duty,  and  are  such  as  to  dis- 
able the  relator;  and  it  seems  to  show  that  they  were  not  oc- 
casioned by  his  indiscretion.  But  these  facts  are  for  the  as- 
certainment of  the  examining  board  under  the  rules.  The- 
order  likewise  went  too  far  in  commanding  the  commissioners, 
upon  the  coming  in  of  a  report  showing  relator's  disability,  ta 
grant  him  such  a  pension  as  the  same  may  warrant. 

Under  the  requirements  of  the  rules,  if  the  aforesaid  report 
shows  the  essential  facts  before  mentioned,  it  must  be  referred 
to  the  retiring  board  to  be  appointed,  whose  duty  it  will  be  to 
consider  the  same,  together  with  relator's  record,  and  to  make 
recommendation  of  the  amount  of  pension  to  be  allowed,  with- 
in the  limits  of  the  act  of  Congress.  If  the  reports  show  the 
necessary  facts,  it  is  to  be  presumed  that  the  commissioners  will 
make  the  necessary  final  order  granting  the  pension. 

The  judgment  will  be  modified  in  the  respects  indicated  above^ 
and  as  so  modified  is  affirmed,  without  costs. 

Modified  and  affirmed. 
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061VTRA0T8;   FaIOLT  BkTTLEHENTS;    GOHSIDIBATIOir. 

1.  A  eontraet  between  a  widow  and  heirs  at  law,  providing  for  the  am- 

icable and  eeonomieal  settlement  of  the  estate  in  which  they  are  in- 
terested, is  one  which  the  courts  will  not  only  uphold,  but  encour- 
age- 

2.  Where  a  family  settlement  provides  that  the  widow  shall  have  control 

of  the  real  estate,  with  power  to  collect  rente  and  pay  charges,  ex- 
penses, and  debts  for  one  year,  and  that  the  estate  shall  then  be  sold 
in  a  manner  prescribed,  and  the  proceeds  distributed,  one  third  to  the 
widow  and  two  thirds  to  the  heirs,  the  provision  for  the  distribu- 
tion of  one  third  to  the  widow  is  supported  by  a  good  consideration, 
which  is  the  amicable  and  economical  settlement  of  the  estate.  The 
limitation  of  one  year  applies  only  to  the  period  of  control  of  the 
estate  by  the  widow. 

Mo.  2250.    Submitted  March  7,  1911.    Decided  April  3,  1911. 

Hbabiko  on  an  appeal  by  the  defendant  in  a  partition  suit 
from  a  judgment  of  the  Supreme  Court  of  the  District  of  Co- 
lumbia overruling  exceptions  to  and  confirming  a  report  of  the 
auditor.  Affirmed. 

The  CoTTBT  in  the  opinion  stated  the  facts  as  follows : 

This  is  an  action  for  the  partition  of  the  proceeds  from  the 
sale  of  real  estate.  One  Henry  Rackey  died  intestate  in  the 
District  of  Columbia  on  June  23,  1908,  possessed  of  certain 
real  estate.  On  July  11th  following,  his  widow  and  five  chil- 
dren entered  into  a  family  agreement  for  the  settlement  of 
the  estate,  the  material  provisions  of  which  are  as  follows : 

"This  agreement  made  this  11th  day  of  July,  1908,  between 
William  H.  Rackey,  Emma  L.  Hilton,  Mary  Bertha  Darm- 
stead,  George  E.  Rackey,  and  Maurice  H.  Rackey,  the  children 
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and  sole  heirs  of  Henry  Eackey,  deceased,  as  parties  of  the 
first  part,  and  Mrs.  Lizzie  Rackey,  the  widow  of  said  deceased, 
as  party  of  the  second  part,  witnesseth: 

"That  the  said  parties  of  the  first  part  do  hereby  authorize 
their  mother,  the  said  Lizzie  Eackey,  to  take  charge  of  the  real 
estate  belonging  to  their  said  father  at  the  time  of  his  death,  and 
to  collect  the  rents  thereof,  to  rent  the  same  out  in  a  fair  and 
usual  way  when  any  house  becomes  vacant,  and  to  apply  all  rents 
she  collects,  as  she  is  hereby  required  to  do,  to  the  payment  of 
all  reasonable  and  lawful  expenses  of  said  real  estate,  including 
taxes,  insurance,  water  rents,  and  repairs,  and  out  of  the  bal- 
ance of  said  rents  left  after  the  payment  of  said  expenses,  she 
shall  pay  as  follows: 

"First  So  much  money  each  month  as  will  be  sufficient  to 
fully  pay  the  debts  and  burial  expenses  of  said  Henry  Rackey, 
deceased,  as  the  same  now  remain  due  and  unpaid,  but  such 
payment  of  debts  and  burial  expenses  to  be  made  fully  within 
one  year  from  the  time  this  authority  is  to  comm^ice. 

"Second.  And  after  the  payment  of  the  said  debts  and  funeral 
expenses,  to  apply  so  much  of  said  balance  as  remains  for  the 
comfort  and  support  of  said  Lizzie  Rackey,  widow.  This  au- 
thority to  have  charge  of  said  real  estate,  and  to  proceed  as  here- 
in before  authorized  and  directed,  shall  be  good  for  one  year  on 
and  from  the  24th  day  of  June,  1908,  and  no  longer,  but  still 
subject  to  the  further  provisions  herein  as  may  be  needed. 
And  this  agreement  further  witnesseth  that  by  consent  of  all 
the  parties  hereto,  that  the  said  real  estate  shall  be  sold  for 
some  fair  and  reasonable  price  and  as  a  whole.  And  that  some 
fit  person  or  persons  may  be  employed  by  the  said  Lizzie  Rackey, 
with  the  consent  of  at  least  three  of  said  heirs,  to  assist  or  make 
such  sale  and  upon  usual  charges.  And  all  the  parties  hereto 
bind  themselves  to  join  in  a  good  and  valid  deed  or  deeds  to 
the  purchaser  or  purchasers  of  said  real  estate,  upon  compli- 
ance on  the  part  of  such  purchaser  or  purchasers  with  the  terms 
of  sale  of  such  real  estate.  The  purchase  money  arising  from 
such  sale,  after  deducting  all  lawful  expenses  incident  to  such 
jselling,  or  that  may  further  be  required  to  be  deducted  for  any 
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purpose  hereinafter,  shall  be  divided  by  giving  one  third  there- 
of absolutely  to  the  said  widow,  Lizzie  Rackey,  in  full  settle- 
ment of  her  dower  rights,  and  the  remaining  two  thirds  shall 
be  divided  equally  and  in  full  right  among  the  said  five  chil- 
dren and  heirs.  *  *  *  The  right  to  sell  said  real  estate  shall 
b^n  with  the  execution  by  all  of  this  agreement,  and  if  such 
real  estate  be  sold  and  conveyed  away  before  the  debts  and  fu- 
neral expenses  are  fully  paid,  then  the  said  widow  agrees  to 
finish  paying  such  out  of  her  said  one  third.'' 

This  agreement  was  formally  executed  under  seal,  acknowl- 
edged and  witnessed  before  a  notary  public.  About  fifteen 
months  after  the  execution  of  the  agreement,  the  widow  and 
two  of  the  children  brought  this  suit  for  partition  by  sale  of 
the  real  estate  of  the  intestate,  the  appellant,  Emma  L.  Hilton, 
being  the  only  defendant  in  the  partition  suit.  The  defendant 
in  her  answer  admits  all  the  averments  of  the  bill,  including 
the  necessity  for  the  sale  of  the  property  and  a  division  of  the 
proceeds  among  those  entitled  to  receive  the  same.  The  an- 
swer, however,  denies  that  the  widow  is  entitled  to  more  than  a 
dower  interest,  alleging  that  the  provisions  of  the  agreement 
had  expired  by  limitation,  and  that  the  consideration  for  mak- 
ing the  agreement  had  failed. 

The  questions  of  law  presented  by  the  answer  were  con- 
sidered by  the  auditor,  who  made  a  report  upholding  the  agree- 
ment and  providing  for  the  distribution  of  the  proceeds  of  the 
sale  of  the  real  estate  in  accordance  therewith.  To  this  report 
the  defendant  took  exceptions,  and  the  matter  coming  on  for 
hearing  in  the  supreme  court  of  the  District,  the  objections  and 
exceptions  were  overruled,  and  a  decree  entered  confirming  the 
report  of  the  auditor.  From  this  decree  the  case  comes  here 
on  appeal. 

Mr.  James  E.  Padgett  and  Mr.  John  Ridaut  for  the  appel- 
lant 

Mr.  CrwnddU  Mackey  for  the  appellees. 
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Mr.  Justice  Van  Orsdel  delivered  the  opinion  of  the  Court: 

The  only  question  involved  is  whether  the  widow  is  entitled 
to  one  third  of  the  proceeds  of  the  sale  of  the  property  under 
the  agreement,  or  whether  she  is  only  entitled  to  her  dower 
interest  in  the  estate.  Counsel  for  appellant  have  mistaken  the 
limitation  of  one  year  to  apply  to  the  execution  of  the  entire 
contract,  when  it,  in  fact,  only  applies  to  the  period  over  which 
the  widow  was  to  attend  to  the  rental  of  the  property.  This 
provision  was  imdoubtedly  inserted  for  the  purpose  of  giving 
the  widow  control  of  the  property  and  the  income  arising  there- 
from during  the  reasonable  period  within  which  it  was  thought 
necessary  to  settle  the  affairs  of  the  deceased's  estate.  It  in  no 
way  formed  a  consideration  for  granting  to  her  a  one-third  in- 
terest in  the  proceeds  of  the  property  in  lieu  of  her  dower  in- 
terest. Neither  did  it  place  a  limitation  upon  the  time  within 
which  the  properly  should  be  sold  and  the  proceeds  divided. 

The  consideration  for  this  contract  was  the  amicable  and 
economical  settlement  of  the  estate.  It  is  a  good  and  valid 
consideration.  The  contract  is  one  which  the  courts  will  not 
only  uphold,  but  encourage.  It  does  not  limit  the  method  to 
be  employed  in  disposing  of  the  property.  If  it  did,  that  method 
could  be  abandoned,  and  another  adopted  by  consent  of  all  the 
parties.  No  objection  appears  to  have  been  made  to  the  plan 
adopted  for  the  sale  and  partition  of  the  proceeds,  the  appel- 
lant's only  objection  being  that  the  widow  is  only  entitled  to  her 
dower  interest  in  the  proceeds  of  the  sale.  As  suggested,  neither 
the  time  of  the  sale  nor  the  method  adopted  constituted  the 
consideration  for  granting  the  widow  one  third  of  the  proceeds 
in  lieu  of  her  dower  interest  in  the  estate.  The  contract  should 
be  enforced. 

The  decree  is  affirmed,  with  costs,  and  it  is  so  ordered. 

Affirmed. 
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AMERICAN  EEALTY  COMPANY  v.  THOMPKINS. 


NsOUOEIfCB;  TbiAL;  InSTBUOTIONB  TO  JUBT;  DlBEOTION  OF  VeSOICT. 

1.  A  person  injured  hj  the  negligence  of  another  is  bound  to  exercise 
ordinary  care  to  render  the  injuries  no  greater  than  necessary,  but 
he  is  not  bound  to  take  every  possible  precaution  or  to  employ  the 
very  best  medical  skill.  He  must  exercise  the  ordinary  judgment 
and  care  which  persons  in  his  condition  are  ordinarily  capable  of 
exercising. 

t.  A  special  instruction  asked  by  the  defendant  in  a  personal  injury  case 
is  properly  refused  when  to  the  effect  that  it  was  the  duty  of  the 
plaintiff,  as  matter  of  law,  to  undergo  an  operation  advised  by  her 
physician,  leaving  it  for  the  jury  to  determine,  as  matter  of  fact, 
whether  such  operation,  if  performed,  would  probably  have  resulted 
in  effecting  a  cure;  especially  where  the  operation  suggested  would 
have  been  an  unusual  one  and  attended  with  danger  to  life. 

3.  It  is  only  in  those  cases  where  the  evidence  of  contributory  negligence 
is  so  strong  and  convincing  that  all  reasonable  minds  could  come  to 
no  other  conclusion  than  that  it  existed,  that  the  trial  court  is  jus- 
tified in  directing  a  verdict  on  that  ground. 

No.  2269.    Submitted  March  7,  1911.    Decided  April  3,  1911. 

Heabing  on  an  appeal  by  the  defendant  from  a  judgment 
of  the  Supreme  Court  of  the  District  of  Columbia,  on  verdict, 
in  an  action  to  recover  damages  for  personal  injuries. 

Affirmed. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows : 

This  is  an  appeal  from  a  judgment  for  damages  for  per- 
•onal  injuries,  recovered  by  the  plaintiff,  Leah  H.  Thompkins, 
against  the  defendant,  American  Realty  Company,  in  an  action 
begun  by  declaration  filed  March  31,  1909. 

The  pleadings  are  in  the  ordinary  form,  and  no  question  in 
raised  on  them. 
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Plaintiff's  evidence  tended  to  show  that  the  defendant  owned 
and  conducted  the  Plymouth  Apartment  House  in  the  city  of 
Washington,  in  which  an  elevator  was  conducted  for  persons 
lawfully  therein.  That  plaintiff  occupied  a  room  therein  as  a 
tenant  on  and  before  July  14th,  1908.  That  there  was  a  freight 
compartment  in  said  elevator  immediately  under  the  passen- 
ger compartment.  A  rope  was  in  use  by  means  of  which  the 
conductor  could,  from  the  passenger  compartment,  without  go- 
ing below,  release  the  latch  of  the  door  of  the  freight  compart- 
ment. That  said  rope  had  been  out  of  order  for  several  days 
prior  to  July  14th,  1908,  and  formed  a  loop  at  one  side  of,  and 
partly  across,  the  door  of  the  passenger  compartment.  That 
another  tenant  had  caught  his  foot  in  said  loop  and  tripped 
several  days  before  July  14th,  and  the  fact  was  known  to  the 
elevator  conductors,  the  janitor,  and  the  superintendent  of  the 
building,  on  the  day  of  the  occurrence.  That  in  the  afternoon 
of  July  14th,  1908,  plaintiff  took  passage  in  the  elevator,  and 
in  attempting  to  leave  the  same  caught  her  foot  in  said  loop  and 
fell  to  the  floor.  That  she  was  not  conscious  of  serious  injury 
at  first,  but  later  in  the  day  suffered  much  pain  in  her  back. 
That  she  at  first  applied  simple  home  remedies,  but  on  the 
21st  called  in  a  physician  who  gave  medicine  and  made  hot 
applications.  That  these  failing  to  reduce  the  pain,  he  sent 
her  to  a  hospital,  where  she  remained  eighteen  days,  going  aft- 
erwards to  the  country  for  a  time  on  his  advice.  That  about 
October  1,  1908,  the  physician  for  the  first  time  realized  that 
the  sacro-iliac  joint  was  injured,  and  referred  plaintiff  to  an 
orthopsedic  surgeon.  That  he  pronounced  the  injury  to  be  a 
displacement  of  the  sacro-iliac  joints.  That  the  sacro-iliac  bones 
are  two  large  bones  on  either  side  of  the  pelvis  at  the  back ;  the 
sacrum  is  the  lower  part  of  the  spine;  displacement  of  the 
joint  is  a  putting  out  of  joint,  a  separation.  The  iliac  bones 
present  a  broad,  flat  surface  which  connects  with  the  sacrum  by 
a  sort  of  cushion  of  cartilage  fitting  in  between  them,  making 
a  fixed  joint  with  slight  mobility;  an  iliac  displacement  cre- 
ating an  increased  mobility.  That  there  was  a  double  dis- 
placement, both  joints  being  affected.     That  the  surgeon  used 
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adhesive  plaster,  at  first,  to  prevent  motion,  and  relieved  the 
pain  somewhat.  That  he  used  a  plaster  jacket,  which  afforded 
partial  relief;  and  tried  other  methods  of  treatment,  but  with- 
out success.  That  while  plaintiff  had  gained  twenty-five  pounds 
in  weight,  there  remained  the  motion  in  the  two  joints.  The 
surgeon  expressed  the  opinion  that  there  was  but  one  chance  for 
plaintiff's  entire  relief,  and  that  was  through  an  operation.  The 
operation  would  be  to  remove  the  cartilage  between  the  two  joints 
so  as  to  allow  the  bones  to  go  together.  To  do  this,  a  surgeon 
would  have  to  cut  down  over  the  joints  from  the  outside.  Wit- 
ness had  never,  himself,  performed  such  an  operation.  Had 
heard  of  but  two  operations  of  the  kind,  one  by  Dr.  Gold- 
thwaite,  of  Boston,  the  other  by  Dr.  Hoke,  of  Atlanta.  He  was 
not  informed  of  the  history  of  the  Boston  operation,  but  had 
been  informd  by  Dr.  Hoke,  of  Atlanta,  that  the  bones  of  his 
patient  had  loosened  after  the  operation,  and  there  was  no 
cure.  That  he  had  suggested  to  the  plaintiff  to  undergo  an  oper- 
ation if  she  did  not  improve.  This  was  in  February,  1910.  He 
further  said  that  an  operation  was  the  thing  to  do  when  every- 
thing else  had  failed,  but  that  he  would  not  like  to  make  a 
prognosis  of  the  probability  of  her  recovery,  if  an  operation 
were  performed.  He  was  of  the  opinion  that  an  operation 
should  be  performed  and  still  is.  Plaintiff  declined  for  the 
time  being.  Plaintiff  testified  that  she  was  a  dressmaker,  and 
that  her  profits  had  been  $100  per  month  prior  to  her  injury. 
That  she  was  not  now  able  to  do  one  half  the  work  she  formerly 
could ;  if  she  works  a  day  her  pain  is  intense.  She  had  always 
been  well  and  capable  before  the  accident,  not  having  lost  a 
day  from  work  in  four  years.  She  now  suffers  constant  pain, 
and  when  walking  her  joints  slip  and  make  a  cracking  sound. 
She  said  that  the  surgeon  advised  an  operation,  as  he  had 
done  everything  else  that  he  could.  He  said  it  was  a  last  re- 
sort. That  she  would  not  have  an  operation  while  her  mother 
lived.  The  latter  was  about  eighty  years  of  age,  and  worry 
would  shorten  her  life.  She  did  not  want  her  worried,  and 
moreover  was  afraid  of  the  operation.  That  she  had  under- 
gone  one  operation,  and  did  not  want  any  moreu    The  surgeon 
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said  the  one  thing  remaining  was  an  operation,  but  did  not 
flay  it  would  cure.  If  he  did  not  know  it  would  cure,  she  would 
not  have  it.  Defendant  offered  as  a  witness  a  well-known 
flpecialist  in  orthopsedic  surgery,  who  said  that  in  February, 
1910,  he  examined  plaintiff  at  request  of  defendant.  He  de- 
scribeJ  the  conditions  saying  there  was  more  motion  in  the 
joint  than  was  absolutely  normal.  His  opinion  was  that  she 
could  be  cured.  That  after  the  good  treatment  she  had  re- 
ceived without  a  satisfactory  result,  it  remained  only  for  some 
operative  interference  to  bring  about  firmness  of  the  joint  He 
could  not  say  positively  that  she  could  be  relieved,  but  his  ex- 
perience justified  him  in  saying  that  she  stood  a  very  good  chance 
of  it.  That  at  this  joint  there  is  a  slight  degree  of  motion. 
"Any  operative  procedure  will  destroy  the  motion,  of  course, 
but  motion  is  not  absolutely  essential  for  the  well-being  or 
physical  condition  of  the  patient,  like  many  other  things  we 
have  removed,  and  never  miss  them.  That  joint  becomes  stif- 
fened without  possibility  of  the  parties  being  aware  of  it  in 
many  diseased  conditions  such  as  rheumatism  or  inflammation 
of  the  joint,  when  it  may  become  stiff  without  the  patient  suf- 
fering any  inconvenience.  So  we  take  that  as  a  basis  in  giv- 
ing this  advice.  If,  under  pathological  conditions,  it  becomes 
fltiffened,  and  the  patient  does  not  mind  it,  we  would  feel  jus- 
tified in  bringing  about  such  a  condition.  The  operation  sim- 
ply consists  in  laying  bare  this  joint  through  an  incision,  and 
using  a  curette  on  the  bony  substances,  and  afterwards  jamming 
them  together  and  holding  them  in  position  for  a  certain  time, 
when  they  would  unite.''  He  further  said  that  it  was  not  a 
very  common  operation,  but  had  been  performed  quite  a  num- 
ber of  times.  That  he  had  performed  two  such,  which  were 
satisfactory  in  their  results;  one  about  eighteen  months,  and 
and  the  other  three  years  ago.  That  one  of  the  cases  had  a 
very  similar  history  to  plaintiff's.  That  the  chances  are  largely 
in  favor  of  a  cure  by  the  operation.  It  is  a  perfectly  safe  oper- 
ation, as  safe  as  operations  generally  are.  There  are  many 
much  more  dangerous  ones.  It  involves  no  vital  organ,  and 
the  patient  cannot  be  made  worse.    It  is  a  well-recognized  oper- 
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Ation  in  orthopssdic  surgery.  The  operation  would  entail  an  in- 
•cision  2  or  3  inches  long.  On  cross-examination,  witness  said 
he  had  not  written  a  pamphlet  on,  or  formally  reported,  the 
two  cases  mentioned,  because  he  thought  they  were  hardly 
worthy  of  report,  and  also  that  he  had  better  wait  and  see  if 
the  results  were  absolutely  permanent.  He  could  not  recall 
any  other  like  operations  by  other  surgeons  than  one  by  Dr. 
Ooldthwaite,  and  one  by  Dr.  Hoke.  The  operation,  if  suc- 
cessful, does  not  produce  a  normal  joint.  It  is  destroyed.  We 
try  to  produce  the  next  best  thing.  Instead  of  one  that  moves 
too  much,  we  have  one  that  will  not  move  at  all.  It  is  what  is 
^'alled  a  major  operation,  and  blood  poisoning  may  result,  pro- 
ducing death.  There  is  no  means  of  insuring  a  patient  against 
such  a  result  in  operations  of  this  kind. 

The  defendant  offered  three  prayers  for  instructions,  the 
third  of  which  is  as  follows: 

"The  jury  are  instructed  that  it  was  the  duty  of  the  plaintiff 
to  procure  competent  medical  aid,  and  to  be  governed  by  the 
advice  of  the  physician  or  surgeon  by  her  selected;  and  if  the 
jury  believe  from  the  evidence  that  the  plaintiff  was  advised 
by  her  surgeon  to  undergo  an  operation  in  order  to  effect  a 
cure  of  the  sacro-iliac  displacement,  with  which  she  was  suffer- 
ing, and  they  further  believe  from  the  evidence  that  such 
operation  would,  in  all  probability,  have  resulted  in  effecting  a 
cure  of  plaintiff's  injury,  and  they  further  believe  from  the 
evidence  that  the  plaintiff  failed  and  refused  to  undergo  such 
operation,  then  the  jury  are  instructed  that  such  failure  on  the 
part  of  the  plaintiff  constitutes  negligence  on  her  part,  which 
would  preclude  her  recovering  any  damages  for  her  pain,  suf- 
fering, or  injury  extending  beyond  the  time  when  such  an 
operation  might  have  reasonably  been  performed  and  a  cure 
perfected,  after  she  received  such  advice. '' 

The  other  two  are  of  the  same  general  purport.  These  were 
refused,  and  exceptions  reserved.  The  court  then  of  its  own 
motion  gave  the  follovnng  charge  in  lieu  of  the  refused  in- 
structions : 

"The  law  imposes  upon  a  person  injured  throu^  the  fault 
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or  negligence  of  another,  the  duty  of  using  aU  reasonable  care 
and  of  employing  all  reasonable  and  proper  means  to  render 
the  injury,  where  such  injury  has  been  received,  as  light  as 
possible;  that  is,  such  care  and  such  means  as  an  ordinarily 
prudent  person  would  have  exercised  and  employed  under  the 
same  or  similar  circumstances.  Therefore,  it  was  the  duty  of 
the  plaintiff  in  this  case,  after  receiving  the  injury  com- 
plained of,  to  use  ordinary  care,  judgment,  and  diligence  in 
securing  medical  or  surgical  aid ;  and  if  you  find  from  the  evi- 
dence that,  after  she  received  such  injuries,  she  failed  to  use 
ordinary  care,  judgment,  and  diligence  in  procuring  timely 
medical  or  surgical  aid,  and  if  you  further  find  from  the  evi- 
dence that,  by  reason  of  such  failure,  her  condition  is  now  dif- 
ferent and  worse  than  it  would  have  been  if  she  had  used  such 
ordinary  care,  judgment,  and  diligence  in  the  premises,  then,  if 
you  find  for  the  plaintiff,  you  should  take  this  into  account  in 
making  up  your  verdict,  and  should  not  allow  her  damages  for 
such  ailment  or  suffering,  if  any,  as  did  or  may  hereafter  re- 
sult from  such  failure." 

In  addition,  the  following  instruction  was  given  at  request 
of  defendant:  "The  jury  are  instructed  that  they  are  not  en- 
titled to  award  damages  to  the  plaintiff  for  a  permament  injury, 
unless  they  are  convinced  by  the  weight  of  the  evidence  that  the 
injury  suffered  by  the  plaintiff  is  permanent  in  character,  and 
is  not  likely  to  be  cured  by  lapse  of  time,  or  medical  or  sur- 
gical treatment.'* 

Mr.  A.  A.  Bimey  and  Mr.  Henry  F.  Woodard  for  the  ap- 
pellant. 

Mr.  J.  J.  Darlington  and  Mr.  Alexander  Wolf  for  the  ap- 
pellee. 

Mr.  Chief  Justice  Shepard  delivered  the  opinion  of  the 
Court : 

The  errors  assigned  on  the  refusal  of  the  defendant's  three 
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special  prayers  for  instructions  present  but  a  single  question. 
The  charge  of  the  court  instructed  the  jury  in  respect  of  that  fa- 
miliar principle  that  an  injured  person  is  bound  to  exercise  or- 
dinary care  to  render  the  injuries  no  greater  than  necessary. 
This  extends  to  the  procurement  of  such  surgical  or  medical 
treatment  as  would  ordinarily  be  considered  as  requisite  by 
persons  in  similar  conditions,  and  under  like  circumstances. 
One  is  not  bound  to  take  every  possible  precaution,  or  to  em- 
ploy the  very  best  medical  skill.  All  that  the  law  requires  is 
the  exercise  of  the  ordinary  judgment  and  care  which  persons 
in  the  condition  of  the  injured  person  are  ordinarily  capable  of 
exercising.  This  doctrine  is  declared  in  cases  cited  on  be- 
half of  appellant,  as  follows :  French  v.  Vining,  102  Mass.  132, 
3  Am.  Rep.  440 ;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Faivey,  104 
Ind.  409-424,  3  N.  E.  389,  4  N.  E.  908;  Texas  £  P.  R.  Co. 
V.  White,  62  L.R.A.  90,  42  C.  C.  A.  86,  101  Fed.  928 ;  Putl- 
man  Palace  Car  Co.  v.  Bluhm,  109  HL  20-25,  50  Am.  Rep. 
601 ;  Collins  v.  Council  Bluffs,  32  Iowa,  324-329,  7  Am.  Rep. 
200. 

The  appellant  does  not  deny  the  general  correctness  of  the 
charge  given,  but  contends  that,  in  view  of  the  particular  facts, 
it  did  not  go  far  enough  in  the  application  of  the  law  thereto. 
This  was  the  ground  of  the  exception  noted.  Counsel  say: 
*^e  complain  of  this  instruction,  because  it  does  not  apply 
the  general  law  to  the  facts  of  the  case ;  at  least  it  applies  only 
partially." 

It  is  argued  that  while  the  evidence  shows  that  plaintiff  did 
receive  medical  and  surgical  aid,  it  also  shows  that  she  refused 
to  be  guided  by  the  advice  of  her  surgeon  to  undergo  an  oper- 
ation. This  is  true,  but  the  charge  left  it  to  the  jury  in  gen- 
eral terms  to  say  whether  she  had  failed  to  use  ordinary  care 
throughout.  Assuming  that  the  court  should  have  given  an 
instruction  specially  directing  the  attention  of  the  jury  to  the 
fact  that  plaintiff  had  refused  to  undergo  an  operation  advised 
by  her  own  surgeon,  and  directing  them  specially  to  consider 
whether  she  failed  to  exercise  ordinary  care  and  precaution  in 
such  refusal,  had  an  instruction  limited  thereto  been  prayed,  we 
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think  the  refused  instructions  were  not  of  that  character.  Thej 
embody  the  proposition  contended  for  by  the  appellant,  that  it 
was  plaintiff's  duty  "not  only  to  consult,  but  be  guided  by  the- 
advice  of  her  surgeon.''  Embodying  that  proposition,  the  re- 
fused instructions  declared,  as  matter  of  law,  that  it  was  the 
duty  of  plaintiff  to  follow  the  advice  of  her  surgeon,  and  under- 
go the  suggested  operation. 

The  only  question  of  fact  left  to  the  jury  was  whether  such 
operation,  if  performed,  would  in  all  probability  have  resulted 
in  effecting  a  cure.    If  they  so  found,  they  were  told  that  the 
refusal  to  undergo  the  operation  constituted  negligence  on  her- 
part,  which  would  prevent  her  recovery  of  damages  for  suffer- 
ing an  injury  extending  beyond  the  time  when  such  operation^ 
might  have  reasonably  been  performed  and  a  cure  effected,  after 
she  received  such  advice.     We  are  of  the  opinion  that  the  in- 
structions, if  given,  would  have  constituted  an  invasion  of  the- 
province  of  the  jury,  and  that  they  were  therefore  properly  re- 
fused.   Whether  an  injured  person  has  been  guilty  of  negligence 
contributing  to  the  receipt  of  the  injury  is  always  a  question  of 
fact  for  the  determination  of  the  jury.     For  the  same  reason, 
it  is  a  question  of  fact,  whether  after  an  injury  the  party  has- 
neglected  to  use  reasonable  precautions  and  remedies  that  would 
in   all   probability   have   prevented   future   suffering  and   in- 
capacity.    It  is  only  in  those  cases  where  the  evidence  of  con- 
tributory negligence  is  so  strong  and  convincing  that  all  rea- 
sonable minds  could  come  to  no  other  conclusion  than  that  it 
existed,  that  the  court  is  justified  in  directing  a  verdict  on  that 
groimd.     That  is  not  the  case  here.     Confessedly,  the  oper- 
ation advised  as  a  last  resort  was  attended  with  danger  to  life. 
Nor  is  it  at  all  certain  that  it  would  have  relieved  the  plaintiff. 
It  was  an  unusual  operation.     The  plaintiff's  surgeon,  and  ap- 
parently the  profession,  had  heard  of  its  performance  in  but 
two  cases.     One  of  these  had  failed  to  remedy  the  injury;  the- 
result  of  the  other  was  not  known.     The  two  operations  that 
had  been  performed  by  defendant's  surgeon  were  unknown  to- 
the  profession  at  large ;  in  fact  they  had  not  been  made  the  sub- 
ject of  a  report,  because  he  was  not  certain  that  they  had  ef- 
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fected  permanent  relief,  although  one  had  been  performed  three 
years  before,  and  the  other  eighteen  months.  It  would  be  un- 
reasonable to  say  that  one  who  has  been  injured  by  the  negli- 
gmce  of  another  is  bound  in  law  to  undergo  a  serious  surgical 
operation,  which  would  necessarily  be  attended  with  some  risk 
of  failure  and  of  death.  Certainly  one  has  some  liberty  of 
choice  under  such  circumstances.  The  most  that  the  wrong- 
doer could  demand  would  be  that  the  jury  should  be  permitted 
to  determine  whether  the  refusal  of  the  injured  person  to  suf- 
fer such  an  operation,  under  all  of  the  circumstances,  was  un- 
reasonable, and  wanting  in  ordinary  care,  and  productive  of  in- 
creased damages. 

There  was  no  error  either  in  the  charge  given,  or  in  refus- 
ing the  special  instructions ;  and  the  judgment  will  therefore  be 
affirmed,  with  costs.  Affirmed. 

On  application  of  the  appellant  a  writ  of  error  to  the  Su- 
preme Ck>nrt  of  the  United  States  was  allowed. 


SHOEMAKER  COMPANY  v.  MUNSEY. 


SnDDfOB;  Puhcipal  akd  Aoxnt;  Landloid  Ain>  TkifAZfT;  Eqttitt. 


1.  ¥niile  tbe  asMssed  Tftlue  of  property  for  the  purpose  of  tax&tion  it  not 

eompetent  evidence  in  fixing  its  value  in  An  independent  proceeding, 
this  mle  does  not  extend  to  evidence  given  by  the  owner  of  the  prop- 
erty for  the  purpose  of  influencing  tax  officers  in  arriving  at  the 
proper  valuation  on  which  to  base  an  assessment  of  taxes. 

2.  Where  the  issue  between  the  parties  to  a  suit  is  the  value  at  a  given 

time  of  certain  land  owned  by  one  of  them,  an  affidavit  made  by  the 
attorney  and  agent  of  the  owner,  filed  with  the  taxing  authorities 
about  two  years  before,  stating  the  value  of  the  property^  is  admis- 
sible against  the  owner  as  a  declaration  by  him  through  his  agent 
against  interest. 
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3.  Where  the  renewal  clause  of  a  lease  provides  for  the  appraisement  of 

the  demised  property  for  the  purpose  of  determining  what  the  rent 
■hall  be  during  the  renewal  period,  and  that  until  the  appraisement 
shall  be  made  the  rent  shall  continue  at  the  old  rate,  and  the  parties 
being  unable  to  agree  upon  appraisers,  one  of  them  brings  suit  for 
the  purpose  of  having  an  appraisement  judicially  made,  the  tenant  is 
entitled  to  pay  rent  at  the  old  rate  until  the  date  of  the  entry  of 
the  final  decree  on  the  report  of  the  appraisers  appointed  by 
the  court  fixing  the  new  rate. 

4.  The  valuation  of  a  tract  of  land  by  a  commission  to  condemn  land  is 

inadmissible  as  evidence  in  an  equity  suit  involving  the  question  of 
the  valuation  of  another  tract  of  land,  where  there  is  nothing  to  show 
similarity  in  the  location,  improvements,  and  the  use  to  which  the 
two  tracts  are  to  be  put,  and  the  party  objecting  to  the  evidence  was 
not  a  party  to  the  condemnation  proceeding. 

5.  Where  a  lease  provided  for  a  renewal  at  a  rental  equivalent  to  6  per 

cent  of  the  value  of  the  demised  land,  and  for  the  appointment  of 
appraisers  to  determine  the  value  of  the  property,  and,  the  landlord 
and  tenant  being  unable  to  agree  upon  appraisers,  the  tenant  brought 
suit  to  determine  the  value,  and  the  court,  without  objection  by  the 
defendant,  appointed  commissioners  to  appraise  the  value  of  the  prop- 
erty, such  procedure  was  adversely  criticized  by  this  court  in  an 
opinion  reversing  the  decree  based  upon  the  report  of  the  commis- 
sioners, and  it  was  suggested  that  the  lower  court  try  the  cause  in 
a  manner  conforming  to  usual  equity  procedure. 

No.  2247.    Submitted  March  8,  1911.    Decided  April  3,  1911. 

Hearing  on  an  appeal  by  the  plaintiff  from  a  decree  of  the 
Supreme  Court  of  the  District  of  Columbia,  sitting  as  a  court  of 
equity,  in  a  suit  by  a  tenant  against  the  landlord  to  fix  the  value 
■of  demised  land  and  premises.  Reversed. 

The  Court  in  the  opinion  stated  the  facts  as  follows : 

This  is  an  appeal  from  a  decree  of  the  supreme  court  of  the 
District  of  Columbia  in  an  action  between  a  landlord  and  his 
tenant.  On  June  28,  1899,  the  owner  of  the  property  here  in 
controversy  leased  it  to  appellant,  the  Shoemaker  Company, 
plaintiff  below,  for  a  period  of  ten  years,  at  the  annual  rental 
of  $4,000,  payable  in  equal  monthly  instalments,  and  agreed  to 
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renew  the  lease  "for  a  further  term  of  five  years,  from  and  after 
the  determination  of  the  term  herein  and  hereby  created,  at  a 
rental,  per  annimi,  payable  as  above  specified,  and  subject  to  the 
provisions  and  conditions  hereinabove  specified,  on  the  basis  of 
6  per  centum  on  the  value  of  said  real  estate,  to  be  ascertained 
and  fixed  by  disinterested  appraisers  to  be  appointed,  one  by  the 
lessor  *  *  *  and  the  other  by  the  lessee,  its  successors,  or 
assigns,  with  power  in  said  two  appraisers  in  case  of  disagree- 
ment, to  select  an  umpire,  whose  decision  shall  be  final  and 
binding  upon  all  parties  interested,  and  imtil  said  appraisement 
has  been  made,  the  rent  for  said  premises  shall  continue  at  the 
rate  of  four  thousand  dollars  ($4,000),  as  and  payable  as  here- 
inabove specified/' 

During  the  term  of  the  original  lease,  defendant,  Frank  A. 
Munsey,  became  the  owner  of  the  property,  subject  to  the  lease. 
Prior  to  the  expiration  of  the  lease,  plaintiff  gave  defendant  no- 
tice of  its  intention  to  avail  itself  of  the  right  of  renewal  for  the 
further  term  of  five  years.  The  parties  were  unable  to  agree 
upon  the  rental  for  the  renewal  term.  They  also  failed  to  agree 
upon  the  appointment  of  appraisers.  About  two  months  after 
the  expiration  of  the  original  term,  plaintiff  filed  its  bill  in  the 
supreme  court  of  the  District  of  Columbia,  averring  among 
other  things  that  the  valuation  of  the  property  could  not  be  as- 
certained but  through  the  intervention  of  the  court,  and  pray- 
ing accordingly. 

Defendant  answered,  and  on  bill  and  answer  the  court  ap- 
pointed three  commissioners  to  ascertain  the  market  value  of  the 
property,  and  report  their  findings  or  those  of  a  majority  of 
them,  "subject  to  the  action  of  the  court  in  respect  of  approving, 
disapproving,  or  modifying  the  same." 

The  court  instructed  the  commissioners  as  to  their  duties,  and 
they  proceeded  to  take  testimony  to  determine  the  value  of  the 
property,  as  ordered  by  the  court.  Two  of  the  commissioners  re- 
ported the  value  of  the  premises,  land,  and  improvements  to  be 
$103,652.50,  and  the  other  fixed  the  value  at  $75,000.  On  fil- 
ing the  report,  the  court  passed  an  order  allowing  the  parties  fif- 
teen days  "within  which  to  file  objections  to  the  said  report  and 
Vol.  xxxvn.— 7. 
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appraisement,  and  to  take  such  other  action  in  relation  thereto 
as  they  may  be  adviseA"  Plaintiff  filed  seventeen  separate  ex- 
ceptions and  objections  to  the  report.    Defendant  filed  none. 

On  final  hearing  the  court  overruled  the  exceptions  and  ob- 
jections of  plaintiff,  and  adopted  and  approved  the  report  of  the 
commissioners,  decreeing  as  follows:  "That  the  value  of  said 
property,  as  of  the  1st  day  of  July,  a.  d.  1909,  for  the  purposes 
of  the  renewal  term  in  and  by  the  said  lease  provided,  be,  and 
the  same  hereby  is,  fixed  at  the  sum  of  $103,652.50,  and  that  the 
rent  of  the  said  property  for  the  said  renewal  term,  to  wit,  the 
term  of  five  years  from  and  after  the  1st  day  of  July,  a.  d.  1909, 
be,  and  the  same  hereby  is,  fixed  at  the  annual  sum  of  $6,219.15, 
to  be  paid  in  monthly  instalments  of  $518.25  each,  payable  at 
the  said  rate  from  the  said  1st  day  of  July,  a.  d.  1909,  in  ad- 
vance, ♦  ♦  ♦  and  *  *  *  that  the  defendant  execute  and 
deliver  to  the  complainant  a  lease  of  the  said  property  for  the  re- 
newal term  of  five  years  aforesaid,  upon  the  like  terms  and  con- 
ditions as  those  of  the  said  lease  for  the  original  term,  *  *  ♦ 
save  and  except  as  to  the  annual  rent,  *  *  *  and  save  and 
except  the  renewal  provision  therein." 

Mr.  Henry  E,  Davis  for  the  appellant. 

Mr,  Wilton  J.  Lambert  and  Mr.  Rudolph  H.  Teatman  for  the 
appellee. 

Mr.  Justice  Van  Obsdei.  delivered  the  opinion  of  the  Court: 

The  first  error  complained  of  relates  to  the  fifth  instruction 
given  by  the  court  to  the  commissioners  for  their  guidance  in  fix- 
ing the  market  value  of  the  property.  The  instruction  is  as  fol- 
lows :  "The  commissioners  are  further  instructed  that  they  shall 
take  no  evidence  with  respect  to  any  proceedings  had  either  by 
the  board  of  assessors  of  the  District  of  Columbia  or  the  board 
of  equalization  and  review,  or  any  evidence  touching  any  pro- 
ceedings had  relative  to  the  fixing  or  reduction  of  the  valuation 
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placed  or  to  be  placed  upon  said  property  for  the  purposes  of 
taxation." 

It  is  apparent  that  the  court  had  in  mind  the  well  settled  rule 
that  the  assessed  value  of  property  for  the  purposes  of  taxation 
is  not  in  itself  competent  evidence  in  fixing  its  value  in  any  inde- 
pendent proceeding.  The  reason  for  this  rule  is  that  the  assessed 
value  for  taxable  purposes  is  not  fixed  by  the  owner,  but  by  the 
proper  taxing  officers.  It  is,  therefore,  not  binding  upon  the  par- 
ties, or  either  of  them,  in  a  separate  action.  But  this  rule  ex- 
tends only  to  the  valuation  arrived  at  by  the  taxing  officers.  It 
does  not  extend  to  evidence  given  by  the  owner  of  property  for 
the  purpose  of  influencing  the  officers  in  arriving  at  a  proper 
valuation  on  which  to  base  an  assessment  of  taxes.  The  error 
here  complained  of  does  not  relate  to  the  application  of  the 
above  rule. 

Plaintiff  attached  as  an  exhibit  to  its  bill,  and  subsequently 
offered  in  evidence,  the  affidavit  of  Wilton  J.  Lambert,  who 
was  defendant's  agent  and  attorney  at  the  time  the  value  of 
the  property  for  purposes  of  taxation  was  fixed.  Sec.  5  of  the 
act  of  Congress  of  July  1,  1902,  provides  "that  hereafter  all 
real  estate  in  the  District  of  Columbia  subject  to  taxation,  in- 
cluding improvements  thereon,  shall  be  assessed  at  not  less  than 
two  thirds  of  the  true  value  thereof.'^  [32  Stat  at  L.  616,  chap. 
1352.]  In  the  blank  affidavit  submitted  by  the  District  board 
of  equalization  to  property  owners,  and  which  was  filled  out 
and  sworn  to  by  Lambert,  appears  the  following  questions  and 
answers : 

*^What  is  the  true  value  of  the  ground  above  described? 

"Answer.     $5  per  foot,  $29,615  for  the  entire  lot. 

"What  is  the  true  value  of  the  improvements  above  de- 
scribed? 

"Answer. ." 

This  testimony  related  to  the  property  in  controversy.  It 
was  the  valuation  fixed  by  defendant's  authorized  agent  as  its- 
true  value.  The  method  of  ascertaining  the  true  value  fixed 
by  the  board  of  equalization  was  the  same  as  that  adopted  by 
the  court  in  instructing  the  commissioners  in  this  case.     This 


Digitized  by 


Google 


10#  SHOEMAKER  CO.   t;.   MUNSEY. 

Opinion  of  the  Court.  [37  App. 

afBidavit  was  the  written  sworn  admission  of  defendant,  through 
his  agent  and  attorney,  in  a  matter  where  the  statement  of  the 
agent  must  be  treated  as  the  declaration  of  the  principal.  It 
being  against  his  interest,  it  was  clearly  admissible  for  what 
it  was  worth  as  determining  the  value  defendant  placed  upon 
the  property  at  the  time  the  valuation  for  assessment  purposes 
was  made.  It  is  not  a  bar  to  its  admission  that  this  valuation 
was  made'  about  two  years  prior  to  the  date  when  plaintiff 
sought  to  avail  itself  of  the  statement  as  evidence  in  this  case. 
It  would  not  have  been  difficult  by  competent  evidence  to  es- 
tablish any  difference  in  the  valuation  of  the  property  between 
the  time  tiie  valuation  for  the  purposes  of  taxaticm  was  made 
and  the  time  the  evidence  in  this  case  was  taken. 

The  error  assigned  relating  to  the  formation  of  the  decree 
consists  in  requiring  plaintiff  to  pay  rental  at  the  new  rate  from 
July  1, 1909,  the  date  of  the  termination  of  the  original  ten-year 
lease.  The  term  of  the  original  lease  was  left  by  its  terms 
uncertain.  If  plaintiff  had  elected  to  terminate  the  lease,  it 
would  have  ended  with  the  expiration  of  ten  years,  or,  if  the 
appraisement  had  been  made  on  or  before  the  expiration  of  the 
ten  years,  the  original  lease  would  have  ended  with  the  expira- 
tion of  that  period.  But  if  the  appraisement  had  not  been  com- 
pleted at  the  expiration  of  the  ten-year  period,  the  original  lease 
was  to  continue  in  force  until  the  appraisement  for  the  renewal 
lease  should  be  completed.  The  language  of  the  lease  is  clear 
and  unambiguous,  ''and  until  said  appraisement  has  been  made, 
the  rent  for  said  premises  shall  continue  at  the  rate  of  four 
thousand  dollars  ($4,000),  as  and  payable  as  hereinabove  speci- 
fied." This  language  will  admit  of  but  one  construction.  There 
must  be  a  basis  found  for  the  rent  under  the  renewal  lease,  and 
until  that  basis  is  established  the  old  rate  was  to  continue.  The 
only  basis  for  the  new  rate  provided  is  found  in  the  i^praise- 
ment,  and  imtil  the  appraisement  has  been  made  there  is  no 
basis  on  which  to  compute  the  rate.  The  language  authoriz- 
ing the  renewal,  and  the  method  of  fixing  the  rate  of  rental 
and  when  that  new  rate  shall  begin,  are  all  prospective.  There 
is  no  reason,  either  from  the  wording  of  the  lease  or  the  ap- 
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parent  intention  of  the  parties,  for  giving  the  language  retro- 
active effect  Since  the  parties  have  not  been  able  to  agree,  and 
have,  without  objection  on  the  record,  referred  this  controversy 
to  the  court,  the  appraisement  cannot  be  said  to  have  been 
completed  until  there  has  been  entered  a  final  decree  in  the  mat* 
ter.  From  that  date  only  can  the  new  rate  be  computed,  and 
until  then  plaintiff  is  entitled  to  continue  under  his  original 
lease  at  the  rate  of  rental  and  on  the  terms  therein  provided. 

The  above  considerations  make  it  impossible  to  modify  the 
decree  and  escape  retrial.  It  is  therefore  unnecessary  to  con- 
sider the  numerous  additional  errors  assigned  in  respect  of  the 
admission  of  evidence  on  hearing  before  the  commissioners. 
It  is  sufiBcient  to  suggest  that  a  number  of  the  exceptions  are 
weU  taken.  Especially  does  the  error  in  admitting  the  report 
of  what  is  known  as  the  "Commission  in  the  Five  Squares 
Condemnation''  stand  out  in  bold  relief.  That  was  a  proceed- 
ing for  the  condemnation  by  the  United  States  of  five  squares 
of  ground  with  the  improvements  thereon,  situated  between 
Fourteenth  and  Fifteenth  streets,  N.  W.,  in  the  city  of  Wash- 
ington, extending  from  Pennsylvania  avenue  south  to  the  MalL 
There  is  nothing  to  show  that  valuations  fixed  by  that  commis- 
sion, of  property  more  or  less  remotely  situated  from  the  prop- 
erty in  controversy,  was  such  as  to  be  any  guide  whatever  ta 
the  commissioners  in  this  case.  There  is  nothing  to  show  that 
the  location  or  the  improvements,  and  the  use  to  which  they 
were  put,  were  so  similar  to  the  property  here  involved  as  to 
make  the  evidence  admissible  in  this  proceeding.  Plaintiff 
was  not  interested  in  that  proceeding,  had  no  opportunity  to 
examine  the  witnesses  whose  testimony  was  here  used  against 
it,  or  any  means  of  ascertaining  whether  the  evidence  there 
adduced  had  any  comparative  value  whatever  in  fixing  the  value 
of  the  property  here  involved.  These  are  a  few  of  the  many 
objections  which  suggest  the  inadmissibility  of  this  evidence. 

The  manner  in  which  this  matter  was  disposed  of  in  the 
court  below  seems  somewhat  peculiar.  The  parties,  by  going- 
into  court  without  objection,  substituted  the  machinery  of  tha 
eourt  for  the  method  provided  in  the  contract.     It  became  a 
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suit  in  equity;  not  a  mere  arbitration.  We  think  the  ends  of 
justice  would  be  much  better  accomplished  if  the  court  would 
try  the  cause  as  is  usual  in  equity  proceedings,  where  the  evi- 
dence can  be  taken  in  accordance  with  the  forms  of  law,  and 
not  in  the  desultory,  careless  manner  in  which  it  was  taken  by 
the  appraisers  in  this  case. 

The  decree  is  reversed,  with  costs,  and  the  cause  remanded 
with  directions  to  grant  a  new  triaL  BeversecL 


BREITENBACH  t;,  EOSENBERO. 


THADEMABKS;  PBIOB  USE;  SnULABFTT  OF  MABKS. 

1.  The  proprietor  of  an  article  may  secure  a  trademark  right  to  a  name 

under  which  he  sells  it,  if  the  article  so  branded  is  actually  vend- 
ible and  on  the  market,  and  the  proprietor  intends  to  continue 
its  production  and  sale;  and  it  is  not  essential  that  its  use  has 
been  long  continued,  or  that  the  article  is  widely  known,  or  has 
attained  a  great  reputation. 

2.  To  secure  a  trademark  right  in  a  name  under  which  medical  tablets 

are  sold,  it  is  not  necessary  to  label  each  tablet  with  the  name.  The 
fixing  of  the  name  to  each  bottle  containing  a  given  number  of  the 
tablets  is  sufficient. 

8.  The  word  "Chologestin,"  applied  to  tablets  of  medicine,  so  closely 
resembles  the  word  "Chologen,"  used  upon  goods  of  the  same  general 
description,  as  to  probably  produce  confusioil  in  trade. 

4.  A  decision  by  the  Commissioner  of  Patents  in  a  trademark  case,  dis- 
misaing  an  opposition  based  upon  resemblance  of  marks,  which 
opposition  was  answered  by  the  applicant  alleging  prior  use,  will 
not  preclude  the  applicant  from  afterwards  maintaining  a  pro- 
ceeding to  cancel  the  registration  of  the  other  party,  on  the  same 
ground. 

No.  667.    Patent  Appeals.    Submitted  March  13,  1911.    Decided  April  8, 

1911. 
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Hearing  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents,  canceling  a  trademark.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Philip  Carpenter  for  the  appellants. 

Messrs.  Ooepel  &  Ooepel  and  Mr.  8.  D.  Cozzens  tor  the  ap- 
pellee. 

Mr.  Chief  Justice  Shepabd  delivered  the  opinion  of  the 
Court: 

This  is  an  appeal  from  the  decision  of  the  Commissioner  of 
Patents,  canceling  a  trademark. 

Max  J.  Breitenbach  obtained  registration  of  "Chologestin^^ 
as  a  trademark  for  a  medical  remedy,  April  2,  1907.  On 
February  11,  1908,  Hugo  Rosenberg  obtained  registration  of 
^^Chologen,"  for  a  medical  preparation. 

On  May  24th,  1907,  F.  H.  Strong  Company,  assignee  of 
Breitenbach,  filed  an  opposition  to  Rosenberg's  registration, 
the  ground  thereof  being  that  the  mark  "Chologestin'^  and 
"Chologen"  were  applied  to  goods  of  the  same  descriptive  prop- 
erties, and  that  the  latter  so  nearly  resembled  the  former  as  to 
be  likely  to  cause  confusion,  etc. 

Rosenberg  answered  the  same,  alleging  that  if  it  be  the 
fact  that  the  two  marks  so  nearly  resembled  each  other,  etc., 
he  was  entitled  to  registration,  nevertheless,  because  he  had 
adopted  and  used,"Chologen"  as  a  trademark  long  prior  to 
the  first  use  of  the  other  by  the  opponent. 

The  opponent,  on  September  17,  1907,  asked  leave  to  with- 
draw its  opposition.  The  Examiner  of  Interferences  denied  the 
leave,  following,  by  analogy,  the  practice  in  patent  interference 
proceedings,  and  adjudged  that  Rosenberg  was  entitled  to  reg- 
istration. 

After  obtaining  registration,  Rosenberg  began  this  proceed- 
ing to  cancel  the  Breitenbach  registration,  alleging  his  adop- 
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tion  and  use  of  the  trademark  "Chologen'*  in  the  United  States, 
long  prior  to  a  like  use  of  "Cholc^estin"  by  any  other  person, 
as  well  as  its  continued  use  to  date.  He  also  alleged  that 
"Chologestin"  so  nearly  resembles  his  trademark  as  to  be  likely 
to  cause  confusion  in  trade.  Both  the  Examiner  of  Interfer- 
ences and  the  Commissioner,  on  appeal  to  him,  found  that  Ros- 
enberg had  adopted  and  used  his  trademark  long  prior  to  that 
of  Breitenbach,  and  that  the  two  so  nearly  resembled  each  other 
as  to  be  likely  to  cause  confusion  in  trade.  Hence  the  order 
for  cancelation  was  entered. 

The  first  contention  of  error  in  the  decision  appealed  from 
is  that  the  use  of  "Chologen*'  by  Rosenberg  had  not  been  of  suf- 
ficient extent,  or  of  such  a  character,  as  to  create  a  trademark 
right  As  to  the  extent  of  the  use,  the  testimony  shows  that  Ros- 
enberg manufactured  his  Chologen  tablets  in  Germany.  They 
were  first  introduced  into  the  United  States  by  Dr.  Aaron, 
of  Detroit,  in  1903,  who  frequently  prescribed  them  for 
patients.  The  Doctor  read  a  paper  before  the  Detroit 
Academy  of  Medicine,  October  23,  1905,  describing  the 
tablets  and  recommending  them.  He  %rst  bought  ten 
packages  of  the  tablets;  each  box  containing  one  himdred,  la- 
beled "Chologen  Tablets."  The  tablet  is  what  is  called  an 
"ethical  remedy," — ^that  is,  one  intended  to  be  sold  only  on  a 
physician^s  prescription,  and  not  as  a  "patent  medicine."  The 
Doctor  turned  over  some  of  the  packages  to  a  local  druggist. 
Seltzer,  who  supplied  them  on  his  prescriptions.  Seltzer  began 
ordering  the  tablets  from  a  Chicago  dealer  in  1904,  and  later 
direct  from  Rosenberg.  They  were  then  put  up  in  glass  bottles 
in  quantity  as  before.  Seltzer  handled  about  800  packages 
during  1905,  and  the  same  in  1906 ;  a  slight  increase  in  1907. 
They  were  sold  on  prescriptions,  and  to  other  druggists.  Rhode, 
a  Chicago  druggist,  ordered  from  Rosenberg  about  six  dozen 
packages  in  1903,  repeating  his  orders,  about  nine  months 
apart.  He  resold  them  only  on  physicians'  prescriptions.  Since 
1906,  he  ordered  the  tablets,  about  two  dozen  bottles  at  a  time, 
from  Lehn  &  Fink  of  New  York,  and  A.  Bruckner  of  Chicago. 
He  commenced  to  sell  some  to  jobbers  in  1904.    In  all,  he  had 
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sold  about  300  packages  on  prescriptions  and  about  250  to  the^ 
trade.  When  sold  on  prescription  they  were  a  few  at  a  time^ 
and  were  taken  from  the  original  package  and  put  up  in  the 
druggist's  own  boxes.  Lehn  &  Fink,  wholesale  druggists  of 
Hoboken,  New  Jersey,  purchased  from  Rosenberg,  under  an 
arrangement  including  advertisement,  and  have  been  selling^ 
small  quantities  to  the  trade  since  1903.  The  bottles  always 
bore  the  label,  "Chologen  Tablets."  While  the  testimony  is 
uncertain  as  to  the  amount  of  sales,  and  indicates  that  they  were 
neither  very  great,  nor  general,  it  shows  that  the  goods,  under 
the  aforesaid  label,  were  on  sale  by  wholesale  and  retail  drug- 
gists in  Hoboken,  Chicago,  and  Detroit,  from  1903  to  the  time 
of  taking  testimony.  The  beginning  of  these  sales  long  outdated 
the  use  of  Chologestin  by  Breitenbach  or  his  assignee.  We  agree 
with  the  Commissioner  that  the  evidence  is  sufficient  to  es- 
tablish a  trademark  use.  It  was  affixed  to  the  bottles  containing 
the  tablets,  in  good  faith,  and  a  trade  was  established  in  the- 
goods  in  three  States,  though  to  a  limited  extent 

Every  trade  must  have  a  beginning,  and  it  would  be  unreason- 
able and  unjust  to  say  that  it  must  be  general  and  the  article 
widely  known  before  the  trademark  in  the  name  affixed  to  it, 
and  indicating  its  origin,  can  be  acquired.  The  subject  is 
80  ably  discussed,  and  the  like  conclusion  so  convincingly  stated, 
in  an  opinion  of  the  circuit  court  of  appeals  of  the  7th  cir- 
cuit, that  we  shall  content  ourselves  with  the  following  extract 
therefrom,  which  we  entirely  approve :  **It  is  enough,  we  think, 
if  the  article,  with  the  adopted  brand  upon  it,  is  actually  a  vend- 
ible article  in  the  market,  with  intent  by  the  proprietor  to  con- 
tinue its  production  and  sale.  It  is  not  essential  that  its  use 
has  been  long  continued,  or  that  the  article  should  be  widely 
known,  or  should  have  attained  great  reputation.  The  wrong 
done  by  piracy  of  the  trademark  is  the  same  in  such  case  as  in 
that  of  an  article  of  high  and  general  reputation,  and  of  Icmg- 
continued  use.  The  difference  is  but  one  of  degree,  and  in 
the  quantum  of  injury.  A  proprietor  is  entitled  to  protection 
from  the  time  of  commencing  the  use  of  the  trademark."    Kath- 
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reimer's  MalzJcaffee  v.  Pastor  Kneipp  Medicine  Co.  27  C.  C.  A. 
351,  53  U.  S.  App.  425,  82  Fed.  321. 

Apparently  it  was  not  feasible  to  label  each  tablet  separately; 
the  only  practicable  method  was  that  adopted;  namely,  to  aflSx 
the  trademark  to  each  small  bottle  containing  one  hundred  of 
the  tablets. 

We  also  agree  with  the  conclusion  of  the  Commissioner  that 
^^Chologestin"  so  closely  resembles  "Chologen"  as  to  be  likely, 
when  used  upon  goods  of  the  same  general  description,  to  pro- 
•duce  confusion  in  trade.  The  contention  of  the  appellant,  that 
nonresemblance  between  the  marks  has  been  conclusively  es- 
tablished by  the  decision  in  the  opposition  proceeding,  is  un- 
tenable. Rosenberg  did  not  deny  that  there  was  this  resem- 
blance between  the  two  marks  in  his  answer.  Evidently,  the 
only  question  there  decided  was  priority  of  adoption  and  use. 
If  that  decision  should  have  any  weight  at  all  on  that  point, 
it  would  be  against  Breitenbach's  present  contention,  rather 
than  in  its  support. 

The  special  ground  of  his  contention  was,  that  having  regis- 
tered "Chologestin,"  he  would  be  damaged  by  the  registration 
of  "Chologen"  by  Rosenberg,  because  of  the  similarity  of  the 
two  marks.  Rosenberg  did  not  deny  this,  but  based  his  right 
to  registration  on  prior  adoption  and  use,  which  fact  he  es- 
tablished in  that  proceeding  as  well  as  in  this.    . 

There  was  no  error  in  the  decision,  and  it  will  be  affirmed. 
It  is  so  ordered,  and  that  this  decision  be  certified  to  the  Com- 
anissioner  of  Patents.  Affirmed. 
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JOHNSON    EDUCATOR    FOOD    COMPANY    v.    SYL- 
VANUS SmXH  &  COMPANY,  INC. 


TiADBMABKS:    SiMILASrrT    OF    NaIOS. 

The  gener&l  and  essential  characteristics  of  the  two  products  being  dis- 
similar, an  opposition  to  the  registration  of  the  word  "Educator," 
as  applied  to  salted,  smoked,  or  canned  fish,  is  properly  dismissed 
when  based  upon  the  registration  of  the  same  word  as  a  trademark 
for  crackers,  biscuits,  bread,  and  breakfast  cereals.  (Following 
Phosnim  Paint  d  Vamiah  Co,  v.  John  T,  Lewis  oS  Bros,  Co.  32  App.  D. 
C.  286;  Walter  Baker  d  Co,  v.  Harrison,  32  App.  D.  C.  272;  Muralo 
Co,  V.  National  Lead  Co.  36  App.  D.  C.  541. 

'So.  688.     Patent  Appeals.    Submitted  March  18,  1911.    Decided  April  3, 

1911. 

Heabino  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents,  dismissing  an  opposition  to  the  registration  of  a 
trademark.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Macleod,  Calver,  Copeland,  &  Dike,  for  the  appel- 
lant 

Mr.  Owen  H.  Fowler  and  C.  A.  Barnard,  for  the  appellee. 

Mr.  Justice  Bobb  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  decision  of  the  Commissioner  of 
Patents,  dismissing  the  opposition  of  appellant,  Johnson  £du- 
•cator  Food  Company,  to  the  registration  of  the  word  "Educa- 
tor'^  as  a  trademark  for  salted,  smoked,  pickled,  and  canned 
fish.  Appellant  had  previously  registered  the  same  word  as  a 
trademark  for  crackers,  biscuits,  bread,  and  breakfast  cereals, 
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and  had  built  up  an  extensive  trade  in  those  products.  The 
opposition  is  based  upon  the  contention  that  the  preparations  of 
appellant  are  "of  the  same  descriptive  properties"  as  the  fish 
products  of  appellee. 

This  is  a  statutory  proceeding,  and  we  must,  of  course,  be 
governed  by  the  provisions  of  the  statute  relating  thereto.  Secr 
tion  4  (b)  of  the  trademark  act  of  February  20,  1905  (33 
Stat,  at  L.  724,  chap.  592,  XJ.  S.  Comp.  Stat  Supp.  1909,  p. 
1275),  prohibits  the  registration  of  two  marks  "appropriated  to 
merchandise  of  the  same  descriptive  properties,"  and  sec.  7  of 
the  same  act  permits  a  prior  registrant  or  applicant  to  oppose 
the  registration  of  a  mark  "appropriated  to  goods  of  the  same 
descriptive  properties"  as  his  own.  "We  think  two  trademarks 
may  be  said  to  be  appropriated  to  merchandise  of  the  same  de- 
scriptive properties  in  the  sense  meant  by  the  statute  when  the 
general  and  essential  characteristics  of  the  goods  are  the  same. 
*  *  *  The  test  is  whether  there  is  such  a  sameness  in  the 
distinguishing  characteristics  of  the  goods  as  to  be  likely  to  mis- 
lead the  general  public."  ^hcenix  Paint  &  Varnish  Co.  v.  John 
T.  Lewis  &  Bros.  Co.  32  App.  D.  C.  285 ;  Walter  Baker  & 
Co.  V.  Harrison,  32  App.  D.  C.  272. 

Unless,  therefore,  there  are  no  distinguishing  characteristics 
between  the  goods  of  the  respective  parties,  we  have  no  authority 
to  interfere  with  the  award  of  registration  to  appellee.  We 
think  the  case  ruled  by  our  decision  in  the  Muralo  Co.  v.  Nar 

tional  Lead  Co.  ante, .    In  that  case  the  Muralo  Company 

sought  registration  of  a  mark  for  kalsomine.  The  opposition 
was  upon  the  ground  that  kalsomine  was  of  the  same  descriptive 
properties  as  white  lead,  to  which  the  opposer's  mark  applied. 
The  court,  speaking  through  Mr.  Chief  Shepard,  said :  "The 
real  question  is  whether  the  use  of  the  figure  of  a  Dutch  boy 
on  one  package  and  that  of  a  Dutchman  on  the  other  is  calcu- 
lated to  mislead  an  ordinary  person  seeking  to  buy  white  lead, 
into  buying  a  package  of  kalsomine.  Bearing  in  mind  the  es- 
sential differences  between  the  two  articles,  we  think  it  impossi- 
ble that  such  should  be  the  case.  The  purchaser  has  some  def- 
inite use  in  view,  and  must  know  whether  he  wants  white  lead 
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to  compound  into  painty  or  for  other  purposes,  or  whether  he 
wants  kalsomine.  *  *  *  The  fact  that  one  intending  to  use 
oil  paint  for  interior  walls  calls  for  white  lead,  but  may  be 
induced  to  use  kalsomine  instead,  upon  the  representation  that 
it  is  cheaper,  and  when  put  on  the  wall  cannot  be  distinguished 
from  oil  paint  by  anyone  but  an  expert,  does  not  make  a  case 
of  confusion  in  trade." 

In  the  present  case  it  requires  altogether  too  great  a  streteh 
of  the  imagination  to  conclude  that  anyone  calling  for  break- 
fast food  would  accept  salted  codfish  without  knowing  the  dif- 
ference. The  general  and  essential  characteristics  of  the  two 
products  are  dissimilar ;  and  while  each  is  prepared  for  human 
consumption,  no  confusion  such  as  the  statute  contemplates  can 
possibly  arise  in  the  mind  of  the  public  if  the  two  products  are 
fiold  under  the  same  mark. 

The  decision  of  the  Commissioner  is  therefore  affirmed,  and 
the  derk  will  certify  this  opinion,  as  by  law  required. 

Afjfirmed. 

Pending  an  application  to  the  Supreme  Court  of  the  United 
States  for  the  allowance  of  a  writ  of  certiorari,  the  judgment 
of  this  court  was  stayed,  and  its  opinion  withheld  from  the  Com- 
missioner of  Patents. 


IN  RE  FEEUND  BROTHERS  &  COMPANY. 


Tbadeicaeks;  Desgbiptive  Wobds. 

'^o  sag,"  as  a  trademark  applied  to  hand  bags,  is  a  combination  of  two 
words  that  indicates,  or  is  intended  to  indicate,  that  the  bags  will 
not  lose  their  shape  through  sagging;  and  so  being  descriptive  of  the 
character  or  quality  of  the  goods,  is  not  registerable  as  a  trademark, 
under  sec.  5  of  the  trademark  act  of  Congress.  ( Following  Re  Central 
Conaumerg*  Co,  32  App.  D.  C.  523;  Charles  Dennehy  d  Co.  r.  Roheri- 
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son,  32  App.  D.  C.  365;  Re  South  Brewery  d  Ice  Co.  32  App.  D.  C, 
591 ;  Re  Anti-Cori-Zine  Chemical  Co.  34  App.  D.  C.  191 ;  Re  Seamless 
Rubber  Co.  34  App.  D.  C.  367.) 

No.  699.     Patent  Appeals.     Submitted  March  14,  1911.     Decided  April  3^ 

1911. 

Hearino  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents,  rejecting  an  application  for  the  registration  of  a 
trademark  Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Joseph  L>  Levy  for  the  appellant. 

Mr.  Robert  F.  Whitehead  for  the  Commissioner  of  Patents, 

Mr.  Chief  Justice  Shepard  delivered  the  opinion  of  the 
Court: 

This  is  an  appeal  from  the  decision  of  the  Commissioner  of 
Patents,  denying  registration  of  the  word  "No  sag*'  as  a  trade- 
mark applied  to  hand  bags. 

The  denial  was  founded  on  that  part  of  sec.  5  of  the  trade- 
mark act  which  prohibits  the  registration  of  a  mark  which  con- 
sists merely  in  words  or  devices,  which  are  descriptive  of  the 
goods  with  which  it  is  used,  or  of  the  character  or  quality  of 
such  goods.  The  Examiner  said:  "The  word  ^Sag'  is  defined 
as  follows :  *To  droop,  especially  in  the  middle ;  settle  or  sink 
through  weakness  or  lack  of  support  *  *  *  A  bending  or 
drooping.'     (Century  Dictionary  et  al.) 

"This  mark,  which  is  made  up  of  two  words,  ^no'  and  ^sag,^ 
as  applied  to  a  handbag,  indicates  that  it  will  not  droop,  settle, 
or  sink  between  the  points  at  which  the  handle  is  attached ;  or 
it  may  mean  that  other  parts  of  the  bag  will  not  sag  or  bend. 
It  is  well  known  that  it  is  desirable  to  have  a  hand  bag  that  will 
not  lose  its  shape,  for  if  it  sags  or  bends,  it  has  an  inartistic  and 
old  appearance.'^ 
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We  concur  in  the  view  that  the  mark  is  a  combination  of 
two  words  that  indicate,  and  are  intended  to  indicate,  that  the 
bags  will  not  lose  their  shape  through  sagging  for  which  reason 
they  are  descriptive  of  the  character  or  quality  of  the  goods. 

The  word  is  within  the  rule  laid  down  in  the  following  cases : 
Re  Central  Consumers*  Co.  32  App.  D.  0.  623  (denying  regis- 
tration of  "Next-to-Beer,^^  as  a  trademark  for  nonalcoholic 
drinks) ;  Charles  Dennehy  &  Co.  v.  Robertson,  32  App.  D.  C. 
365  ("Mountain  Dew,''  for  whisky) ;  Re  South  Brewery  &  Ice 
Co.  32  App.  D.  C.  591  ("Crystal,''  for  beer) ;  Re  Anti-Cori- 
tine  Chemical  Co.  34  App.  D.  C.  191  ("Getwell"  for  medi- 
cines) ;  Re  Seamless  Rubber  Co.  34  App.  D.  C.  357  ("Kant- 
leek,"  for  rubber  goods).  See  also  Florence  Mfg.  Co.  v.  Dowd, 
101  C.  C.  A.  566, 178  Fed.  73. 

The  decision  will  be  affirmed,  and  this  decision  certified  to 
the  Commissioner  of  Patents.  Affirmed. 


m  KE  BAKRETT  MANUFACTITRINQ  COMPANY. 


Tbadbmabk;  Similabitt. 

"Creo-Curbolin''  is  so  similar  to  tlie  registered  mark  of  "Garbolineum"' 
as  to  be  likely  to  cause  oonfusion  or  mistake  in  the  mind  of  the 
public,  and  is  therefore  not  r^sterable  as  a  trademark.  (Following 
Peter  SeJuienhofen  Brewing  Co,  y.  Maliine  Co,  30  App.  D.  C.  340; 
Re  Boff,  33  App.  D.  C.  233;  and  Re  B,  O,  Berhst  Importing  Co,  30 
App.  D.  C.  297;  and  distinguishing  Ball  ▼.  Ingram,  28  App.  D.  C. 
454.) 

Ko.  702.    Patent  Appeals.    Submitted  March  14,  1911.    Decided  April  8, 

1911. 

Heabino  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents,  rejecting  an  application  for  the  registration  of  a 
trademark.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
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Mr.  W.  Hastings  Swenartan,  Mr.  Edo  E,  Marceles,  and  Mr. 
Timothy  D.  Merwin  for  the  appellant. 

Mr.  Robert  F.  Whitehead  for  the  Commisaioner  of  Patents. 

Mr.  Justice  Robb  delivered  the  opinion  of  the  Court : 

This  appeal  involves  a  decision  of  the  Commissioner  of  Pat- 
•ents,  refusing  registration  to  the  word  "Creo-Carbolin/'  upon 
the  ground  that  it  is  so  similar  to  the  registered  mark  "Car- 
bolineum"  as  to  be. likely  to  cause  confusion  or  mistake  in  the 
mind  of  the  public. 

We  agree  with  the  Commissioner  that  such  confusion  would 
be  likely  to  result,  and  therefore  sustain  the  decision.  It  is 
<3onceded  that  the  word  "Carbolin'^  is  too  similar  to  the  mark 
^^Carbolineum"  to  be  entitled  to  registration.  Applicant  must 
therefore  depend  solely  upon  the  prefix  "Creo"  to  overcome  the 
similarity.  "Creo-Carbolin"  and  "Carbolineimi"  are  sufficiently 
alike  in  appearance  and  sound  as  to  be  taken  for  each  other  by 
the  general  public.  In  Peter  Schoenhofen  Brewing  Co.  v.  Mai- 
tine  Co.  30  App.  D.  C.  340,  "Edelweiss  Maltine''  and  "Mal- 
tine"  were  held  to  be  deceptively  similar.  The  marks  given  in 
the  following  cases  were  also  so  held:  "Hoffs"  and  "Leopold 
Hoff's,"  Re  Hoff,  33  App.  D.  C.  233;  "Chancellor  Club"  and 
^'Club,''  Re  8.  C.  Herbst  ImpoHvng  Co.  30  App.  D.  C.  297 ; 
"Benedictine"  and  "St.  Benedict,"  A.  Bauer  &  Co.  v.  La  So- 
x^ete  Anonyme,  56  C.  C.  A.  480,  120  Fed.  74;  "Comfort"  and 
"Home  Comfort,"  Oannert  v.  Ruppert,  62  C.  C.  A.  594,  127 
Fed.  962 ;  "Keepclean"  and  "Sta-Kleen,"  Florence  Mfg.  Co.  v. 
J.  C.  Dowd  &  Co.  101  C.  C.  A.  666,  178  Fed.  73. 

Hall  V.  Ingram,  28  App.  D.  C.  464,  in  which  "Zodenta"  was 
awarded  registration  notwithstanding  the  prior  registration  of 
^'Sozodont,"  is  not  controlling  in  this  case.  There  the  two  words 
neither  looked  nor  sounded  alike.  There  was  also  a  difference 
between  the  first  and  last  syllable  of  each. 

The  clerk  will  certify  this  opinion  as  by  law  required. 

Affirmed. 
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IN  RE  ARTESIAN  MANUFACTURING  COMPANY. 


Tbadbmabkb;  Names  gw  Individuals. 

The  mark  "Deacon  Brown/'  printed  in  script  type,  with  a  scroll  extend- 
ing across  all  of  the  letters  except  the  ''D,"  and  having  the  letters 
"D"  and  "B"  connected  across  the  top  hy  two  flourishes,  as  applied 
to  a  nonalcoholic  phosphate  beverage  and  syrup  for  making  the 
same,  is  not  r^isterable  as  a  trademark,  the  words  l^ing  the  name 
of  an  individual,  and  not  being  printed  in  a  particular  or  dis* 
tinctive  manner,  within  the  meaning  of  sec.  5  of  the  trademark  act 
of  Congress  of  February  25,  1905.  (Citing  Kentucky  Di8iillerie9  d 
Warehouse  Co.  v.  Old  Lexington  Club  Distilling  Co.  31  App.  D.  C. 
223.) 

No.  709.    Patent  Appeals.    Submitted  March  15,  1911.    Decided  April  3, 

1911. 

Qbabino  on  an  appeal  from  a  decision  of  the  Commission- 
er of  Patents,  rejecting  an  application  for  the  registration  of  a 
trademarE  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  0.  diggers  for  the  appellant 

Mr.  Webster  8.  Buchnum  for  the  Commissioner  of  Patents. 

Mr.  Chief  Justice  Shepabd  delivered  the  opinion  of  the 
Court: 

The  applicant  has  appealed  from  a  decision  of  the  Com- 
missioner of  Patents,  affirming  that  of  the  Examiner,  denying 
an  application  for  registration  of  the  words  "Deacon  Brown'^ 
(printed  in  script  type,  with  a  scroll  extending  across  all  of 
the  letters  except  the  "D,''  and  having  the  letters  "D"  and  "B" 
VoL  xxxvn.— 8. 
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ooimected  across  the  top  by  two  "flourishes")  as  a  trademark 
for  a  nonalcoholic  phosphate  beverage,  and  syrup  for  making 
the  same. 

The  registration  was  denied  on  the  general  grounds  that  the 
words  are  the  name  of  an  individual,  and  are  not  written  in 
any  particular  or  distinctive  manner.  The  decision  is  based 
on  sec.  5  of  the  act  relating  to  the  registration  of  trademarks^ 
approved  February  26th,  1906,  which,  among  other  things, 
provides  that  no  mark  shall  be  r^stered  "which  consists  mere- 
ly in  the  name  of  an  individual,  firm,  corporation,  or  associa- 
tion, not  written,  printed,  impressed,  or  woven  in  some  particu- 
lar or  distinctive  manner,  or  in  association  with  a  portrait  of 
an  individual.'^ 

We  agree  with  the  Commissioner  that  "the  name  'Brown' 
is  a  common  surname,  and  the  prefixing  of  the  word  'Deacon' 
thereto  no  more  renders  it  registrable  than  would  the  prefixing 
of  the  word  'Mr.'  'Dr.,'  'General,'  or  the  like."  The  decision 
follows  former  decisions  of  the  Commissioner  refusing  r^is- 
tration  of  surnames.  Ex  parte  Dr.  Pepper  Co.  116  Off.  Gaz. 
693  (denying  registration  of  the  words  "Dr.  Pepper") ;  Ex 
parte  Oale  Mfg.  Co.  85  Off.  Gaz.  1907 ;  Ex  parte  Traudt,  100 
Off.  Gaz.  2383.  See  also  KerUuckey  Distilleries  &  Warehouse 
Co.  V.  Old  Lexington,  Club  Distilling  Co.  31  App.  D.  C.  223- 
226 ;  Brown  Chemical  Co.  v.  Meyer,  139  U.  S.  540,  35  L.  ed. 
247,  11  Sup.  Ct.  Rep.  625. 

Nor  is  the  name  "Deacon  Brown"  printed  in  such  a  particu- 
lar or  distinctive  manner  as  to  entitle  it  to  registration  under 
the  provision  of  the  law  above  quoted.  We  think  that  the  rule 
of  determination  in  such  cases  has  been  well  stated  by  the  Com- 
missioner in  a  former  decision  '{Ex  parte  Polar  Knitting 
Mills,  154  Off.  Gaz.  251),  as  follows: 

"It  is  believed  that  the  controlling  principle  underlying  the 
requirement  of  the  statute  that  a  mere  name,  unless  written 
or  printed  in  a  distinctive  manner,  may  not  be  registered,  is 
that  the  distinctive  manner  in  which  the  name  is  displayed 
must  be  of  a  character  as  to  give  such  a  distinct  impression  ta 
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the  eye  of  the  ordinary  observer  as  to  outweigh  the  significance 
of  the  mere  name." 

There  was  no  error  in  denying  registration  of  the  mark  as 
represented,  and  the  decision  will  be  affirmed.  This  decision 
will  be  certified  to  the  Commissioner  of  Patents.      Affirmed. 


DULUTH  SUPERIOR  MILLING  COMPANY  v.  KOPER 


TRADElfABKS ;    ASSIGNMENT;    PBIOB   USB. 

1.  Where  a  retiring  partner  acquiesces  in  the  retention  by  the  firm  of  the 

oM  stand,  the  good  will,  including  in  some  cases  the  trademark, 
remain  with  the  firm.  This  rule  does  not  apply  where  the  firm,  and 
not  alone  an  individual  member,  withdraws  from  business. 

2.  A  mark  consisting  of  the  words  "Freeman  Milling  Company,"  over  the 

word  '^Superlative,"  in  large  type,  registered  as  a  trademark  for 
flour,  under  the  ten-year  clause  of  the  trademark  act,  is  properly 
canceled  upon  the  application  of  a  party  who  shows  that  during  that 
period  he  asserted  title  to  the  mark,  caused  stencils  to  be  made  of 
it,  with  which  flour  was  branded  that  was  supplied  to  and  sold  by 
him. 

No.  710.    Patent  Appeals.    Submitted  March  15^  1911.    Decided  April  3,. 

1911. 

Hearing  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents,  canceling  a  registered  trademark.         Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Titian  W.  Johnson,  Messrs.  SvUivan  dt  Cromwell,  andi 
Mr.  H.  H.  Boyesen  for  the  appellant 

Mr.  John  M.  Coit  for  the  appellee. 
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Mr.  Justice  Bobb  delivered  the  opinion  of  the  Court: 

This  is.  an  appeal  from  concurren!;  decisions  of  the  Patent 
Office  tribunals,  sustaining  the  application  of  appellee,  Henry 
Koper,  for  the  cancelation  of  the  trademark  registration  of  ap- 
pellant, Duluth-Superior  Milling  Company.  The  principal 
features  of  the  mark  are  the  words  "Freeman  Milling  Com- 
pany'' over  the  word  "Superlative''  in  large  type.  Registration 
was  under  the  so-called  ten-years  clause  of  tiie  trademark  act 

This  mark  was  adopted  in  1876  by  the  copartnership  firm  of 
A.  A.  IVeeman  &  Company,  of  La  Crosse,  Wisconsin,  flour 
manufacturers.     In  1885  the  firm  were  largely  indebted  to 
Charles  Haight  &  Company  of  New  York,  the  members  of  this 
firm  being  Haight,  A.  D.  Freeman,  and  Henry  Koper,  the 
appellee.     A  mortgage  upon  the  real  estate  of  the  Freeman 
Company  was  given  Haight  &  Company,  and  from  that  time  on 
they  practically  controlled  the  business  of  the  mortgagors.     In 
1890  the  mill  burned,  and  Haight  &  Company,  who  had  there- 
tofore handled  much  of  ^Treeman's  Superlative  Flour,"  pro- 
cured it  elsewhere  imtil  about  the  fall  of  1892.    A.  A.  Free- 
man &  Company,  composed  of  A.  A.  Freeman  and  Marcus 
Freeman,  appear,  to  have  entirely  discontinued  operations  after 
the  fire.     The  Freeman  Milling  Company,  a  corporation,  was 
organized  at  Superior,  Wisconsin,  and  it  is  through  this  com- 
pany that  appellant  claims  to  have  acquired  its  right  to  this 
mark.    It  is  contended  that  that  company  purchased  from  (not 
through)  A.  A,  Freeman  the  good  will  and  marks  of  the  firm 
of  A.  A.  Freeman  &  Company.     It  is  not  contended  that  the 
other  member  of  the  firm,  Marcus  Freeman,  had  anything  to 
do  with  the  transfer,  either  directly  or  indirectly.     The  firm, 
and  not  an  individual  member  thereof,  having  withdrawn  from 
business,  it  is  apparent  that  the  rule  announced  in  Menendez 
V.  Holt,  128  TJ.  S.  614,  32  L.  ed.  526,  9  Sup.  Ct.  Rep.  143, 
to  the  effect  that  when  a  partner  retires  from  business,  acquies- 
cing in  the  retention  by  the  other  partners  of  the  old  stand,  the 
good  will,  including,  in  some  casesy  the  trademark,  remains 
with  the  firm,  does  not  here  apply.    It  is  not  necessary,  how- 
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ever,  to  inquire  further  into  the  origin  of  appellant's  title  to 
the  mark,  owing  to  the  view  we  take  of  the  evidence. 

The  appellee,  Koper,  surviving  member  of  Charles  Haight 
&  Company  claims  title  to  the  mark  by  a  verbal  transfer  to  his 
firm  at  about  the  time  of  the  execution  of  said  mortgage  to 
that  firm.  Marcus  Freeman,  the  surviving  member  of  A.  A. 
Freeman  &  Company,  testified  that  such  a  transfer  was  made. 
We  pass  this  question  for  the  same  reason  that  we  passed  the 
question  of  appellant's  title  to  the  mark. 

The  Examiner  of  Interferences  and  the  Commissioner  have 
ruled  that  when  the  Freeman  Milling  Company  came  into  ex* 
istenoe  in  1892,  Koper  asserted  title  to  the  mark,  and  that, 
in  compliance  with  his  request,  that  company  had  stencils 
made  of  the  mark  like  a  copy  furnished  it  by  Koper,  and  there- 
after branded  flour,  in  accordance  with  his  directions,  for  ship- 
ment to  him.  We  have  carefully  reviewed  the  evidence  con- 
cerning the  conflicting  claims  of  these  parties,  and  have  reached 
the  conclusion  that  the  evidence  warrants  the  findings  of  the 
Patent  OflSce.  We  think  it  reasonably  certain  that  Koper  was 
handling  this  brand  of  flour  up  to  and  at  the  time  of  the  organ- 
ization of  the  Freeman  Milling  Company,  in  1892,  and  that  he 
continued  to  handle  practically  all  the  flour  so  marked  under 
an  undisputed  claim  of  title  to  the  brand.  No  good  purpose 
would  be  subserved  by  a  review  of  the  evidence,  and  we  there- 
fore content  ourselves  with  the  finding  that  appellant  was  not, 
under  the  evidence  in  this  case,  the  sole  and  exclusive  user, 
during  the  ten  years  necessary  to  entitle  it  to  such  registration, 
of  the  mark  whose  registration  it  procured. 

The  decision  of  the  Commissioner  is  therefore  affirmed,  and 
the  clerk  will  certify  this  opinion  as  by  law  required. 

Affirmed. 
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Pbincipal  and  Agent ;  Negotiable  Instbumbnts;  Dibbction  or  Vebdict; 

Evidence. 

1.  Where  a  person,  held  out  by  a  corporation  to  be  its  general  manager 

and  one  of  its  vice  presidents,  indorsed  a  promissory  note,  and  pro- 
cured its  indorsement  by  others,  for  the  accommodation  of  the 
corporation,  and  agreed  to  indemnify  them  against  loss,  and  the 
plaintiff  alone  had  a  pecuniary  interest  in  the  transaction,  it  was 
held  in  an  action  by  the  corporation  on  the  note,  against  all  of 
the  parties,  except  the  maker  and  the  general  manager,  and  on  a 
review  of  the  evidence,  that  the  trial  court  properly  refused  to 
direct  a  verdict  for  the  plaintiflf,  and  left  to  the  jury  the  question 
whether  the  general  manager,  in  procuring  the  indorsements  by  the 
defendants,  and  agreeing  to  indemnify  them  against  loss,  acted  within 
the  scope  of  his  authority  as  agent  of  the  plaintiff. 

2.  Evidence  that  the  plaintiff  in  an  action  on  a  promissory  note,  against 

the  indorsers,  never  attempted  to  discount  the  note,  is  not  admissible 
to  show  that  the  indorsements  were  not  procured  for  his  accom- 
modation. 

No.   2271.     Submitted  March   16,  1911.     Decided  ApHl  3,  1911. 

Hearing  on  an  appeal  by  the  plaintiff  from  a  decision  of  the 
Supreme  Court  of  the  District  of  Columbia,  on  verdict,  in  an 
action  on  a  promissory  note.  AffirmecL 

The  Court  in  the  opinion  stated  the  facts  as  follows : 

Bluthenthal  &  Bickart,  a  corporation,  whose  principal  office 
is  in  Baltimore,  Maryland,  brought  this  action  against  W.  A. 
Carson,  John  J.  Allen,  William  Stockman,  and  Fred  Schaf- 
hirt,  as  indorsers  of  a  note  for  $600,  executed  by  B.  F.  Corn- 
well  to  plaintiff,  October  2,  1908,  and  payable  four  months 
after  date.    The  special  plea  of  the  defendants  is  that  the  in- 
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dorsement  of  the  note  was  without  consideration,  and  at  the 
special  request,  and  for  the  accommodation,  of  plaintiflF. 

Plaintiff  made  a  prima  facie  case,  by  reading  the  note  in  evi- 
dence, with  the  names  of  defendants  indorsed  thereon.  The 
note  bore  the  indorsement  of  Thos.  F.  McNulty,  also.  Neither 
he  nor  Comwell,  the  maker,  were  joined  in  the  action. 

Defendants'  evidence  tended  to  show  that  McNulty  was  the 
general  manager  of  plaintiff  in  the  city  of  Washington,  where 
the  defendants  all  lived;  and  that  he  was  advertised  in  the 
papers,  in  bills,  in  the  street  cars,  and  on  the  letter  or  billheads 
of  the  plaintiff,  as  one  of  its  vice  presidents,  as  well  as  general 
manager  in  Washington.  That  McNulty  represented  to  Burch, 
who  had  a  little  money  to  invest  in  business,  that  he  had  a  good 
plae^  in  Baltimore  that  was  good  for  $300  per  week.  Burch 
went  twice  with  McNulty  to  look  over  the  place,  which  was  a 
barroom,  conducted  by  one  Kemp.  McNulty  said  the  place 
could  be  bought  for  $4,000,  and  asked  what  Burch  could  raise. 
Burch  and  Carson  agreed  to  raise  $1,000.  McNulty  said  he 
would  raise  $1,000,  if  they  could  get  indorsers.  A  note  for 
$1,000  was  executed  and  indorsers  were  sought.  One  party 
refused  to  indorse  after  talking  with  McNulty.  Allen,  who  was 
requested  to  indorse,  said  to  McNulty  that  he  was  not  in  cir- 
cumstances to  do  it.  McNulty  said  to  him:  "That  has  noth- 
ing to  do  with  it.  It  is  a  matter  of  form,  so  that  the  deal  would 
go  through."  Allen  said  he  would  indorse  it,  if  McNulty  would 
also.  This  was  done  and  Allen  indorsed.  Stockman  and  Schaf- 
hirt  did  likewise,  upon  the  same  representations,  and  the  first 
indorsement  of  McNulty. 

Burch  took  possession,  but  found  that  the  business  did  not 
pay.  Burch  said:  "When  I  failed  to  pay  the  $1,000  note,  I 
turned  the  place  over  to  Bluthenthal  &  Bickart, — that  is,  I  did 
not  exactly  turn  it  over  to  them.  Comwell  came  down  and  said 
he  would  take  the  place  off  my  hands.  *  *  *  I  said:  ^If 
you  can  take  it  off  my  hands,  take  it.'  I  just  turned  it  over, 
everything  entirely  to  him,  and  handed  the  key  right  over  to 
him."  He  said  he  never  saw  Kemp  in  the  first  transaction. 
Everything  was  attended  to  by  McNulty,  who  said  if  they  be- 
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came  dissatisfied,  he  would  take  the  place  off  their  hands.  When 
called  upon,  he  said  he  could  do  nothing;  the  parties  would  have 
to  do  the  best  they  could.  Upon  cross-examination  he  said 
the  purchase  price  was  $4,000.  They  were  going  to  pay  it  to 
McNulty.  Did  not  know  whether  Kemp  ever  got  it  or  not.  So 
far  as  he  and  Carson  knew,  the  $1,000  was  to  go  to  Kemp  as 
part  of  the  purchase  price.  McNulty  said  he  could  raise  the 
$1,000  if  he  could  get  indorsers.  The  indorsers  would  not  have 
gone  on  the  note  if  McNulty  had  not  done  so.  Comwell  testi- 
fied that  he  executed  the  $6,000  note  in  plaintiff's  office  in  Bal- 
timore. McNulty  was  present  and  said  he  could  get  the  indor^ 
sers.  Never  asked  defendants  to  indorse.  McNulty  kept  the 
note.  Bluthenthal  ordered  witness  to  take  possession  and  get 
the  key  from  Burch,  which  he  did.  Paid  Bluthenthal  $500 
about  September  28th,  1908. 

Carson  testified  that  he  indorsed  the  note  in  suit  through 
solicitation  of  McNulty,  the  representative  of  plaintiff.  He 
heard  the  conversation  between  Comwell  and  Bluthenthal. 
Comwell  paid  $500.  Bluthenthal  said  he  wanted  $100  of  this 
for  rent  due,  and  $400  would  be  taken  off  the  $1,000  note.  The 
$1,000  note  was  signed  by  Burch  May  20, 1908,  and  payable  to 
order  of  McNulty  at  four  months.  McNulty  mailed  the  $600 
note  to  them  at  Washington.  Parties  refused  to  indorse,  and 
witness  took  the  note  over,  and  in  Comwell's  place,  said  to 
McNulty:  "We  are  not  going  to  indorse  that  note  under  any 
such  conditions,  unless  you  promise  us  the  same  thing  that  you 
did  before, — ^that  we  will  not  lose  anything,  and  have  your  guar- 
anty the  same  as  we  did  before.''  He  said:  "Certainly.  It 
is  only  a  matter  of  form.  I  will  indorse  it  myself.  Take  it 
back  and  tell  the  boys  to  put  their  names  on  it,  and  it  will  be 
all  right."  He  indorsed  the  note  in  Comwell's  place.  He  said : 
"You  boys  shall  never  lose  one  cent  I  will  take  the  place  off 
your  hands  any  time  you  want.  I  can  sell  it  for  the  same 
amount  of  money  to  anybody  that  comes  along.  It  is  an  ac- 
commodation to  us,  if  you  will  just  do  this."  He  said  again : 
"You  will  not  lose  a  cent.  Do  tUs  as  an  accommodation  for  us, 
and  there  will  be  nothing  more  about  it    To  show  you,  I  will 
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indorfle  it  myself."  He  then  took  a  pen  and  indorsed  it.  The 
others  indorsed  it  after  witness  brought  it  over.  McNulty  came 
to  Washington  and  talked  it  over  again  with  witness,  Allen  and 
Stockman.  It  was  taken  to  Schafhirt,  who,  upon  the  same  nn 
derstanding,  signed  as  a  favor  to  McNulty's  friends.  Crosfe- 
examined,  he  said  that  he  was  a  member  of  Burch  &  Carson  for 
two  weeks.  Simply  advanced  $600  to  Burch.  Had  nothing  to 
do  with  the  license.  Did  not  know  if  the  $1,000  note  was  passed 
to  Kemp  as  a  part  of  the  purchase.  Indorsed  it  at  McNulty's^ 
request,  who  said :  "You  boys  do  it  to  acconmiodate  us."  He 
said  also:  'T[  will  make  a  note  to  fix  up  the  balance  of  the  price 
of  the  place,  and  you  boys  just  indorse  it  for  an  accommodation 
to  me.  I  will  fix  this  note  up  for  myself  and  for  the  acconimt- 
dation  of  the  balance  of  them."  Further  said :  "Do  it  to  ac- 
commodate us ;  you  will  never  hear  anything  more  about  it  at 
all.  You  shall  not  lose  one  cent  I  cannot  allow  you  to  lose 
anything."  He  was  representing  plaintiff.  Bluthenthal  & 
Bickart  each  spoke  of  McNulty  as  vice  president  and  genera  J 
manager.  Allen's  testimony  in  respect  of  the  circumstances  at- 
tending the  indorsement  of  the  second  note  was  similai*  to  Car- 
son's. 

On  behalf  of  the  plaintiff,  Bickart,  secretary  and  treas- 
urer of  plaintiff,  testified  that  Burch  &  Carson  bought  out 
Kemp  for  $4,000,  paying  $1,000  in  cash,  and  executing  the- 
$1,000  note.  Burch  sold  out  to  Comwell.  Plaintiff  had  bought 
the  note  from  Kemp,  giving  him  $1,000  in  merchandise  there- 
for. After  sale  to  Comwell,  Burch  &  Carson  wanted  the  note 
back.  Plaintiff  credited  $400  on  their  books,  of  cash  paid  by 
Comwell,  and  he  executed  the  $600  note.  After  receiving  this, 
plaintiff  returned  the  $1,000  note.  Plaintiff  had  no  interest 
in  the  Kemp  place  when  sold.  He  advanced  $2,000  to  Burch 
to  pay  the  balance  of  the  purchase  of  Kemp,  and  took  a  chat- 
tel mortgage  to  secure  the  same.  Comwell  took  subject  to  that 
trust  The  $1,000  note  was  not  a  part  of  that  trust  McNulty 
was  neither  vice  president  nor  general  manager  for  Washing- 
ton. Was  cmly  an  agent  there,  and  plaintiff  had  others  there 
alsa    It  may  have  advertised  McNulty  as  vice  president    He^ 
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said  he  thought  it  would  give  him  a  certain  amount  of  dignity 
if  the  office  was  created  for  him.    It  was  agreed  that  he  should 
be  created  second  vice  president,  but  McNulty,  ascertaining  that 
the  dignity  made  no  difPerence  to  him,  declined  it,  and  as  a  mat- 
ter of  fact  the  office  was  not  created  and  he  was  not  elected  to 
it    He  was  not  held  out  as  vice  president  when  this  transaction 
occurred.     He  had  general  authority  to  sell  goods  and  collect 
money ;  nothing  more.    McNulty  testified  that  Burch,  who  was 
then  a  barkeeper  for  Allen,  wanted  to  buy  Kemp's  place.    Kemp 
wanted  to  sell,  asking  $4,000.    Allen  asked  witness's  opinion, 
and  he  told  Allen  that  it  had  been  a  place  for  thirty  years,  and 
there  was  no  question  of  success,  if  a  man  gave  it  strict  atten- 
tion; that  the  man  who  owned  the  property  had  made  a  for- 
tune there.    Allen  inspected  the  place  with  Burch  and  Carson, 
and   a4«^ised  the  purchase.      Kemp  wanted   at   least  $2,000 
in  cash.    "We  agreed  that  I  was  to  lend  them  $1,000  and  nego- 
tiate a  loan  for  $1,000 ;    Carson  was  to  raise  $500  and  Burch 
$500.    I  was  to  raise  the  $1,000,  provided  they  could  get  proper 
indorsements  on  the  note,  so  that  I  would  not  have  to  stand  the 
loss."    Witness  said  there  was  no  danger  if  the  parties  attended 
to  business.     The  $600  note  is  the  outcome  of  the  purchase  by 
Comwell,  Burch  having  because  dissatisfied.     Had  no  conver- 
sation with  any  of  the  parties  about  indorsing  the  note,  save 
Allen.     Did  not  know  the  other  indorsers.     Allen  said  if  he 
had  his  way,  he  would  wipe  it  all  out ;  that  these  men  were  sign- 
ers of  his  license,  and  he  would  bear  the  whole;  that  he  Lad 
one  trial  with  Burch,  and  now  would  have  a  failure  with  the 
others. 

Plaintiff  moved  the  court  to  direct  a  verdict  in  its  favor. 
Certain  instructions  supplementary  thereto,  relating  to  the 
authority  of  McNulty  to  bind  plaintiff,  were  also  asked.  Thes3 
were  all  refused,  but  as  the  appellant  rests  its  case  on  the  error 
assigned  on  the  refusal  to  direct  the  verdict,  they  need  not  be 
set  out  At  the  request  of  defendants,  the  court  gave  the  fol- 
lowing instructions : 

"If  you  believe  upon  all  the  evidence  that  Thomas  F.  Mo- 
Nulty,  as  the  representative  of  plaintiffs,  and  while  acting  with- 
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in  the  scope  of  his  authority  as  such  representative,  requested 
the  defendants  to  indorse  the  note  for  $1,000  which  is  men- 
tioned in  the  evidence  for  the  plaintiffs,  and  stated  to  them  that 
«aid  indorsement  was  a  mere  matter  of  form,  and  that  he  would 
see  that  they  would  not  lose  anything  by  so  indorsing,  and  that 
they  did  thereupon  indorse  that  note,  relying  upon  said  state- 
ment and  in  compliance  with  said  request,  and  that  thereafter, 
while  said  note  was  held  by  the  plaintiffs,  and  after  the  amount 
<iue  thereon  had  been  reduced  to  $600,  McNulty,  in  the  per- 
formance of  his  duties,  and  within  the  scope  of  his  authority  as 
'Collector  for  the  plaintiff,  requested  the  defendants  to  indorse 
said  $600  note,  and  stated  to  them  that  such  indorsement  would 
be  upon  the  same  conditions  as  those  upon  which  they  had  in- 
dorsed the  said  $1,000  note,  and  that  in  compliance  with  said 
request,  and  relying  upon  said  latter  statement,  the  defendants 
did  indorse  said  $600  note,  your  verdict  should  be  for  the  de- 
fendants." 

This  was  excepted  to  on  the  ground  that  "it  substantially  in- 
^ructed  the  jury  that  if  McNulty,  as  representative  of  the 
plaintiff,  and  while  acting  as  such,  requested  the  defendants  to 
indorse  the  note,  but  promised  personally  that  he  would  see 
that  they  lost  nothing  by  it ;  and  such  statement  of  the  law  is 
liable  to  be  misleading  to  the  jury,  and  is  an  erroneous  state- 
ment of  the  law."  The  court  further  charged  to  the  effect  that 
the  question  was  whether  the  plaintiff  was  bound  by  the  condi- 
tions made  with  McNulty ;  whether  McNulty  had  authority  to 
«peak  for  plaintiff  in  that  behalf.  And  that  if  they  believed 
McNulty  made  the  representations,  this  alone  would  not  bind 
the  plaintiff.  If  McNulty  was  speaking  simply  for  himself, 
plaintiff  would  not  be  bound.  The  question  is,  waa  he  acting 
for  the  plaintiff,  and  within  the  scope  of  his  authority.  If  he 
was  not  acting  for  the  plaintiff  in  making  the  representations, 
and  the  same  were  not  within  the  line  of  his  authority,  plaintiff 
was  entitled  to  a  verdict 

Mr.  H.  Winship  Wheatley  for  the  appellant 
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Mr.  Lorenzo  A,  Bailey  and  Mr.  Heni-y  I.  Qvirm  for  the 
appellees. 

Mr.  Chief  Justice  Shbpaed  delivered  the  opinion  of  the 
Court: 

The  defense  is  founded  on  the  provision  of  sec.  1333  of  the 
Code,  relating  to  accommodation  makers  and  indorsers,  and  it 
is  not  denied  that  defendants  would  be  entitled  to  a  judgment  if 
the  evidence  showed  that  McNully  was  not  only  representing 
plaintiflF  in  the  transaction,  with  authority  so  to  do,  but  also 
that  he  procured  the  indorsements  for  the  accommodation  of 
plaintiff,  and  that  his  agreement  to  hold  them  harmless  was  for 
the  plaintiff,  and  on  its  account,  and  not  merely  his  own  per- 
sonal agreement. 

The  contention  is  that  the  evidence  tended  to  show  that  the 
indorsement  was  for  the  accommodation  of  the  plaintiff,  but 
was  secured  by  McNulty  on  his  personal,  individual  agreement 
of  indemnity.  We  do  not  concur  in  this  contention.  Plaintiff 
is  a  corporation,  and  can  only  act  through  its  officers  and  agents. 
It  advertised  and  held  McNulty  out  as  one  of  its  vice  presi- 
dents, in  order  to  give  him  "a  certain  amount  of  dignity,"  and 
9.W  as  general  manager  of  the  city  of  Washington,  where  the 
negotiations  with  the  parties  were  had. 

Defendants'  evidence  tended  to  show  that  plaintiff  alone  could 
have  had  any  pecuniary  interest  in  either  the  first  or  the  second 
transaction.  That  plaintiff  held  McNulty  out  to  the  defendants 
as  its  vice  president  and  general  manager,  and  that  he  practi- 
cally transacted  the  whole  of  the  business.  That  some  of  his 
representations  as  to  the  accommodation  were  applicable  to 
plaintiff  as  well  as  to  himself.  Then  there  was  Comweirs  evi- 
dence as  to  the  circumstances  of  his  purchase  and  entry  into 
possession.  While  plaintiff  was  not  compelled  to  join  McNulty 
and  Comwell  in  the  suit,  there  is  no  reason  why  they  should 
not  have  been,  if  one  was  a  bona  fide  indorser,  and  the  other  a 
real  out-and-out  purchaser. 

In  our  opinion  this  evidence  was  properly  submitted  to  the 
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jury  with  instmctions  carefully  defining  the  grounds  upon 
which,  alone,  the  defendants  would  be  entitled  to  a  verdict 

Another  assignment  of  error  is  on  an  exception  taken  to  the 
refusal  of  the  court  to  permit  plaintiff  to  prove  that  it  had  never 
attempted  to  discount  either  note.  The  contention  is  that  this 
circumstance  was  of  a  nature  to  warrant  an  inference  that  the 
indorsements  had  not  been  obtained  for  accommodation,  and 
therefore  a  material  one  for  the  consideration  of  the  jury.  We 
are  unable  to  perceive  either  its  materiality  or  relevancy. 

The  trial  was  without  error,  and  the  judgment  will  be  af- 
firmed with  costs.  Affirmed. 


LEE  V.  WELCH. 


Appeal  aitd  Ebbob. 

This  court  will  not,  on  motion  of  the  appellant,  require  part  only  of  the 
record  to  be  printed,  the  appellee  having  the  right  to  insist  upon 
the  printing  of  the  entire  record.  If,  on  the  hearing,  it  appears  that 
unnecessary  matter  has  been  required  to  be  printed,  the  costs  of  the 
same  will  be  taxed  against  the  party  causing  it.  (Citing  8nUih  y. 
Lancaster,  ante,  25.) 

No.  2260.    Submitted  Mareh  25,  1911.    Decided  April  S,  1011. 

HsABiNG  on  a  motion  by  the  appellant  for  an  order  directing 
the  clerk  to  have  the  record  in  the  case  on  appeal  printed  in 
accordance  with  a  designation  theretofore  filed  by  the  appel- 
lant, and  to  omit  from  the  record  to  be  printed  the  portions 
thereof  designated  by  the  appellee.  Overruled, 

Mr.  Henry  E.  Davis  and  Mr.  Chas.  A.  Keigwin  for  the 
motion. 

Mr.  W.  p.  Davidge  opposed. 
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Mr.  Chief  Justice  Shbpakd  delivered  the  opinion  of  the 
Court : 

The  motion  is  denied.  The  court  cannot  undertake  to  exam- 
ine an  unprinted  record  to  ascertain  whether  matter  is  relevant 
or  important  to  the  hearing.  Coimsel  have  the  right  to  insist 
upon  the  printing  of  the  entire  record.  If  the  entire  record  be 
printed,  and  on  the  hearing  it  is  made  evident  that  imnecessary 
or  unimportant  matter  has  been  required  to  be  printed,  the  costs 
of  the  same  will  be  taxed  against  the  party  causing  it.  See 
Smith  V.  Lancaster,  ante,  25. 


Thereafter,  the  appeal  was  dismissed  for  failure  to  print,, 
and  the  mandate  of  this  court  was  sent  to  the  lower  court. 
Subsequently,  a  motion  by  the  appellant  to  recall  the  mandate- 
and  reinstate  the  appeal  was  denied. 


DAVIS  V.  UNITED  STATES. 


Ckiminal  Law;  Embezzlement;  False  Pretenses;  Appeal  and  Ebboi;. 
Joinder  of  Counts;  £yn>ENOB;  Judgments  of  Foreion  Courts; 
Sentences. 

1.  An  indictment  charging  that  the  accused  had  procured  a  check  from  at 

woman  upon  the  false  representation  that  he  had  a  contract  with^ 
a  builder  to  obtain  money  for  the  latter  to  pnable  him  to  buy 
lumber  in  West  Virginia,  where  it  oould  be  bought  cheaper  than  in 
this  District;  and  that  if  she  would  "invest"  money  with  him,  the 
accused,  she  would  receive  large  profits  from  her  investment, — charges- 
the  crime  of  obtaining  something  of  value  by  false  pretenses,  and  not 
the  crime  of  embezzlement. 

2.  The  rule  in  the  Federal  courts  to  the  effect  that  in  a  criminal  case  a. 

general  judgment  upon  an  indictment  containing  several  counts,  and 
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a  verdict  of  guilty  on  each  count,  cannot  be  reversed  on  error  if  any 
count  is  good  and  is  suflScient  to  support  the  judgment,  does  not 
applj  to  a  prosecution  in  which  the  indictment  charges  distinct  and 
inconsistent  offenses,  such  as  obtaining  money  by  false  pretenses 
and  embezzlement. 
S.  Where  a  special  instruction  asked  by  the  accused  on  trial  upon  an^ 
indictment,  the  first  two  counts  of  which  charged  obtaining  money 
by  false  pretenses  and  the  other  charged  embezzlement,  was  to  the- 
effect  that  if  the  jury  found  the  accused  guilty  upon  the  first  three 
counts,  they  could  not  find  him  guilty  on  any  other  of  the  counts, 
and  it  ap-^eared  that  the  first  two  counts  were  in  mind,  and  it  was 
intended  to  bring  to  the  court's  attention  the  difference  between 
the  two  sets  of  counts,  so  that  the  jury  would  receive  such  instruc- 
tion as  would  prevent  the  bringing  in  of  an  inconsistent  verdict, — it 
was  held  reversible  error  for  the  court  to  omit  such  an  instruction. 

4.  In  a  criminal  prosecution,  it  is  not  error  for  the  court  to  refuse  an 

instruction  asked  by  the  accused  to  the  effect  that,  because  of  an 
adjudication  by  a  court  of  another  jurisdiction,  made  several  years 
before,  that  he  was  insane,  and  committing  him  to  an  asylum  until 
restored  to  sanity,  it  must  be  presumed  that  he  was  insane  at  the  time- 
of  the  commission  of  the  offense  for  which  he  is  being  tried,  and 
that  the  burden  is  upon  the  prosecution  to  overcome  such  presump- 
tion, where  it  does  not  appear  from  such  adjudication  that  the 
form  of  insanity  from  which  the  accused  was  then  suffering  was 
permanent  in  its  character,  and  the  evidence  shows  that  the  accused 
when  about  to  be  discharged  fr<Mn  such  asylum  had  escaped  there- 
from. 

5.  When  the  accused  in  a  criminal  case  was  separately  convicted  upon 

two  indictments,  sentence  under  one  of  which  was  to  begin  upon  the 
date  of  the  ending  of  the  sentence  under  the  other,  the  reversal  of 
the  judgment  of  conviction  under  the  latter  indictment  will  not 
necessitate  a  reversal  of  the  judgment  under  the  other,  as  the  sus- 
pended sentence  will  begin  when  the  first  sentence  is  out  of  the  way, 
whether  by  lapse  of  time  or  reversal  of  judgment.  (Following 
Harris  v.  Lang,  27  App.  D.  C.  84,  7  L.R.A.(N.a)  124,  7  A.  &  E.  Ann. 
Gas.  141.) 

No.  2246.     Submitted  March  8,  1911.     Decided  April  5,  1911. 

Hearing  on  an  appeal  by  the  accused  from  judgments  of  con- 
viction of  the  Supreme  Court  of  the  District  of  Columbia,  on^ 
verdict,  in  prosecutions  for  obtaining  something  of  value  upon^ 
false  pretenses,  and  embezzlement. 

One  judgment  reversed  and  the  other  affirmed. 
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The  CouBT  in  the  opinion  stated  the  facts  as  follows: 

This  is  an  appeal  [by  John  C.  Davis]  from  judgments  upon 
Terdicts  in  the  supreme  court  of  the  District,  two  indictments 
numbered  respectively  26,689  and  26,690  having  been  consoli- 
dated for  trial.  The  defendant  was  sentenced  to  eight  years 
in  the  penitentiary  under  each  indictment. 

The  indictment  in  No.  26,689,  hereinafter  denominated  the 
McKeown  indictment,  contained  eight  counts.  The  7th  and 
8th  counts  were  withdrawn  from  the  consideration  of  the  jury, 
and,  the  government  electing  to  stand  upon  the  other  six  coimts, 
a  verdict  was  had  upon  those  counts.  Sentence,  however,  was 
pronounced  upon  only  counts  3  to  6,  inclusive,  as  will  herein- 
after more  fully  appear. 

The  1st  count  in  this  indictment  states: 

"That  on  the  third  day  of  March,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  nine,  and  at  the  District  afore- 
said, one  John  C.  Davis,  late  of  the  District  aforesaid,  unlaw- 
fully, knowingly,  designedly,  and  with  intent  to  defraud,  did 
falsely  pretend  and  represent  to  one  Nellie  McKeown  that  a 
•certain  Thomas  A.  Owen  was  then  engaged  in  the  business  of 
contracting  and  building  in  the  city  of  Washington,  in  the 
District  aforesaid,  and  that,  in  the  conduct  of  said  business,  he, 
the  said  Thomas  A.  Owen,  was  then  constructing  an  apartment 
house  in  the  said  city;  that  for  the  purpose  of  constructing 
said  apartment  house  a  large  quantity  of  lumber  was  needed  by 
him,  the  said  Thomas  A.  Owen;  that  the  lumber  so  needed 
•could  then  be  purchased  by  him,  the  said  Thomas  A.  Owen,  in 
the  State  of  Virginia  at  much  lower  prices  than  in  the  Dis- 
trict of  Columbia  aforesaid,  but  that,  to  so  obtain  said  lumber 
at  the  lower  prices  aforesaid,  it  was  necessary  that  the  same 
should  be  paid  for  with  cash  at  the  time  of  its  purchase  by  him, 
the  said  Thomas  A.  Owen;  that  he  the  said  Thomas  A.  Owen, 
was  desirous  of  so  purchasing  said  lumber  in  the  State  of  Vir- 
ginia, to  be  used  in  the  construction  of  said  apartment  house; 
and  that  he,  the  said  Thomas  A.  Owen,  had  theretofore  entered 
into  a  contract  with  him,  the  said  John  C.  Davis,  whereby  he. 
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the  said  John  C.  Davis,  should  procure  the  money  necessary 
to  purchase  the  said  lumher  in  the  manner  and  for  the  pur- 
pose aforesaid ;  that,  by  reason  of  the  low  prices  at  which  said 
lumber  was  to  be  so  purchased,  as  well  as  by  reason  of  the 
terms  of  said  contract,  persons  who  would  invest  money  with 
him,  the  said  John  C.  Davis,  for  the  purpose  of  purchasing 
said  lumber  in  the  manner  aforesaid,  would  receive  large  profits 
upon  their  said  investmait. 

^^By  color  and  means  of  which  false  pretenses  and  representa- 
tions aforesaid,  the  said  John  C.  Davis  did  then  and  there 
unlawfully,  knowingly,  designedly,  and  with  intent  to  defraud, 
obtain  from  the  said  Nellie  McKeown  a  certain  instrument  of 
writing  in  the  form  of  a  bank  check,  of  the  tenor  followingi 
that  is  to  say: 

Cincinnati,  Ohio,  March  3d,  1909. 
'TTo 

*Tifth Third  National  Bank. 

"Pay  to  the  order  of  W.  E.  Sisson  five  hundred  100  dollars. 
^$500. 

N.  McKeown. 

— and  which  said  instrument  of  writing  was  then  and  there  the 
property  of  the  said  Nellie  McKeown  and  of  the  value  of 
$500,  and  which  said  instrument  of  writing  the  said  Nellie 
McKeown,  relying  upon  the  false  pretenses  and  representations 
aforesaid,  which  she  believed  to  be  true,  and  being  deceived 
thereby,  did  then  and  there  deliver  to  him,  the  said  John  C. 
Davis."  The  count  then  proceeds  to  declare  in  explicit  terms 
the  falsity  of  each  of  the  above  representations  from  the  defend- 
ant to  Miss  McKeown. 

The  2d  count  differs  somewhat  from  the  Ist,  but  the  view 
we  take  of  the  1st  renders  it  unnecessary  to  consider  those  dif- 
ferences. 

The  3d  count  charges  that  the  $500  Sisson  check  mentioned 
in  the  Ist  count  came  into  the  care  and  possession  of  the  de- 
Voi.  xxxvn.— s. 
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fendant  as  the  agent  of  Miss  McKeown,  and  that,  while  acting 
as  such  agent,  the  defendant  embezzled  the  same. 

The  4th,  5th,  and  6th  counts  charge  the  defendant  with  em- 
bezzling three  checks,  for  $1,000,  $400,  and  $100,  respectively, 
all  of  which  are  mentioned  in  the  2d  count  of  the  indictment. 

An  inspection  of  this  indictment  shows  quite  clearly,  we 
think,  that  some  doubt  must  have  existed  in  the  mind  of  the 
pleader  as  to  whether  the  offense  that  had  been  committed  waa 
obtaining  something  of  value  by  false  pretenses,  with  intent  to 
defraud, — in  other  words,  the  offense  of  "false  pretenses, — or 
the  offense  of  embezzlement.  Not  being  certain,  the  pleader,, 
as  a  matter  of  precaution,  intended  to  charge  both  offenses  in 
the  two  sets  of  counts.  This  evidently  was  the  view  of  counsel 
for  the  defendant,  for  before  the  case  was  submitted  to  the  jury, 
he  asked  that  the  government  elect  upon  which  counts  it  would 
stand.  He  also  asked  and  obtained  an  instruction  requiring 
the  jury,  before  convicting  the  defendant  on  either  the  3d,  4th^ 
5th,  or  6th  counts,  to  find  that  he  received  the  checks  mentioned 
therein  as  the  attorney  or  agent  of  Miss  McKeown.  At  the 
same  time  counsel  for  the  defendant  proffered  the  following 
request :  "If  you  find  the  defendant  guilty  upon  the  first  three 
counts,  or  any  of  them,  of  the  said  indictment,  you  may  not 
find  him  guilty  on  any  other  of  the  counts  thereof  relating  to 
the  subject-matter  of  such  first  three  counts  respectively."  To 
the  refusal  of  the  court  to  grant  this  request,  an  exception  was 
duly  noted. 

After  verdict  had  been  rendered  upon  the  first  six  counts,  as 
above  noted,  the  defendant  filed  motions  for  a  new  trial  and 
in  arrest  of  judgment,  one  ground  being  that  the  verdict  is 
inconsistent  and  contradictory,  "because  the  jury  by  its  ver- 
dict found  the  defendant  guilty  of  both  obtaining  by  false  pre- 
tenses and  embezzling  the  same  property,  as  in  and  by  the  first 
six  counts  of  the  indictment  described."  These  motions  were 
overruled,  and  the  defendant  reserved  his  exception.  The  court 
in  overruling  the  motions  said:  "The  jury  having  found  the 
defendant  guilty  under  both  classes  of  counts,  it  is  said  the 
verdict  is  too  inconsistent  to  be  allowed  to  stand.    It  is  said. 
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as  to  the  same  money^  the  jury  has  found,  first,  that  it  had 
become  the  money  of  the  defendant  by  reason  of  his  false  pre- 
tenses, and,  second,  that  after  that  event  it  was  still  the  money 
of  the  original  owner,  and  as  such  converted  by  Davis  to  his 
own  use,  or  in  other  words,  embezzled.  If  this  be  a  true  state- 
ment of  the  situation,  it  is  diflScult  to  see  why  the  judgment 
should  not  be  arrested."  The  court  then  proceeded  to  say  that 
a  critical  examination  of  the  so-called  false  pretenses  counts 
shows  "that  they  are  not  ordinary  counts  for  obtaining  money 
under  false  pretenses,  but  set  up  that  the  defendant,  by  various 
fake  pretenses  therein  set  forth,  obtained  possession  of  the 
money  or  checks  of  Miss  McKeown,  not  as  and  for  his  money, 
nor  to  be  used  as  his  own  money,  but  to  be  held  and  used  by 
him  as  her  agent,  in  her  interest,  and  for  her  benefit.  That 
is  all  those  counts  charge  with  reference  to  the  point  we  are 
considering.  All  the  facts  thus  charged  are  perfectly  consist- 
ent with  the  verdict  finding  that  the  defendant,  after  he  had 
received  this  money  as  Miss  McKeown's  agent,  still  held  it 
as  hers,  and  embezzled  it.  The  verdict  cannot  be  taken  as  es- 
tablishing anything  except  what  is  alleged.  It  cannot  be  sup- 
posed that  the  jury  were  required  to  find,  under  the  false  pre- 
tense counts,  any  devesting  of  the  title."  The  court  concluded 
by  adopting  the  view  of  counsel  for  the  government,  that  the 
so-called  false  pretenses  counts  charge  no  offense  known  to  the 
law,  and  hence  arrested  judgment  upon  those  counts  and  ren- 
dered judgment  upon  the  four  remaining  counts. 

Mr,  Henry  E.  Davis  for  the  appellant 

Mr,  Clarence  R.  Wilson,  United  States  District  Attorney ^ 
and  James  M.  Proctor,  Assistant,  for  the  appellee. 

Mr.  Justice  Kobb  delivered  the  opinion  of  the  Court: 

Count  1  must  stand  or  fall  upon  the  averments  found  therein^ 
The  question  is,  had  this  been  the  sole  count  in  the  indictment, 
and  a  demurrer  had  been  interposed  thereto,  what  would  have 
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been  the  ruling  of  the  court  t  Under  sec.  842  of  the  Code  [31 
Stat  at  L.  1327,  chap.  864]  the  crime  of  '^false  pretenses"  is 
made  out  when  it  is  shown  that  a  person  "by  any  false  pre- 
tenses, with  intent  to  defraud,  obtains  from  any  person  any- 
thing of  value,"  etc.  This  count  alleges  that  tiie  defendant, 
with  intent  to  defraud,  falsely  pretended  and  represented  to 
Nellie  McKeown  that  one  Owen  was  then  engaged  in  the  busi- 
ness of  contracting  and  building  in  this  city;  that  he  needed 
a  large  quantity  of  lumber;  that  this  lumber  could  be  pur^ 
chased  by  said  Owen  in  the  State  of  Virginia  at  much  lower 
prices  than  in  the  District  of  Columbia,  but  that  to  do  so  cash 
was  required ;  that  Owen  was  desirous  of  so  purchasing  lumber ; 
that  he  had  theretofore  contracted  with  the  defendant  to  pro- 
cure the  money  necessary  to  purchase  the  said  lumber  as  afore- 
said ;  "that,  by  reason  of  the  low  prices  at  which  said  lumber 
was  to  be  so  purchased,  as  well  as  by  reason  of  the  terms  of 
said  contract,  persons  who  would  invest  money  with  him,  the 
said  John  C.  Davis,  for  the  purpose  of  purchasing  said  lumber 
in  the  manner  aforesaid,  would  receive  large  profits  upon  their 
said  investment/'  These  representations  are  set  out  as  the  eflS- 
cient  inducement  to  the  person  defrauded  to  part  with  the  $500 
check.  Giving  the  words  employed  their  natural  interpreta- 
tion, we  think  the  inference  deducible  therefrom  to  be  that  the 
relation  of  borrower  and  lender,  and  not  that  of  principal  and 
agent,  was  alleged  to  exist  between  the  defendant  and  Miss 
McKeown. 

Owen,  according  to  the  indictment,  was  a  builder,  needed 
limiber,  and  could  himself  purchase  it  in  Virginia  for  cash 
much  cheaper  than  in  the  District  of  Columbia.  To  enable 
him,  the  said  Owen,  to  so  purchase  lumber,  he  entered  into  a 
contract  with  Davis,  Davis  agreeing  to  procure  the  money  for 
Owen's  use.  All  this  he  represented,  according  to  the  indict- 
ment, to  Miss  McKeown.  He  then  told  her  that,  by  reason  of 
the  contract  he  had  with  Owen,  which  it  must  be  presimied 
was  advantageous  to  Davis,  if  she  would  "invest  money  with 
him,  the  said  John  C.  Davis,"  she  would  receive  large  profits 
upon  her  "said  investment"    We  see  nothing  in  this  language 
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indicating  that  Davis  was  to  receive  money  from  Miss  Mc- 
Keown  as  her  agent.  There  is  nothing  indicating  privity  be- 
tween Owen  and  Miss  McKeown,  but,  on  the  contraiy,  such  an 
inference  is  repelled  by  the  statement  that  the  profits  were  to 
result  from  the  contract  between  Owen  and  Davis.  We  are 
therefore  impelled  to  the  conclusion  that  this  count  charges  the 
defendant  with  having  obtained  from  Miss  McKeown  $500 
by  means  of  false  pretenses,  and  with  intent  to  defraud  her. 
The  rule  in  the  Federal  courts  to  the  effect  that  in  a  crim- 
inal case  a  general  judgment  upon  an  indictment  containing 
several  counts^  and  a  verdict  of  guilty  on  each  coxmt,  cannot  be 
reversed  on  error  if  any  count  is  good  and  is  suflScient  to  sup- 
port the  judgment  {Claassen  v.  United  States,  142  U.  S.  140, 
35  L.  ed.  966,  12  Sup.  Ct  Eep.  169,  and  Evans  v.  United 
States,  153  U.  S.  584,  38  L.  ed.  830,  14  Sup.  Ct.  Rep.  934, 
9  Am.  Grim.  Rep.  668),  does  not  apply  to  the  situation  in 
this  case,  for  here  the  verdict  was  upon  counts  charging  dis- 
tinct and  inconsistent  offenses.  Had  there  been  a  defective 
count  charging  embezzlement  among  several  good  counts  char- 
ging the  same  offense,  or  a  defective  count  in  false  pretenses 
among  several  good  counts  charging  that  offense,  and  the  ver- 
dict had  been  upon  one  set  of  counts, — ^namely,  either  upon 
those  in  embezzlement  or  upon  those  in  false  pretenses, — the 
ruling  in  the  Claassen  and  Evaais  Cases  would  have  applied. 
Com.  V.  Lowrey,  158  Mass.  18,  32  N.  E.  940.  The  verdict. 
of  the  jury  in  the  supposed  case  would  not  be  an  inconsistent 
verdict,  as  was  the  verdict  in  the  present  case.  It  is  apparent, 
as  the  trial  court  pertinently  suggested,  that  the  "verdict  under 
the  embezzlement  counts  negatives  one  essential  fact  in  the 
crime  of  procuring  money  by  false  pretenses,  namely,  the  de- 
vesting of  the  title  originally."  The  verdict,  therefore,  upon 
the  1st  and  3d  counts  was  absolutely  inconsistent,  as  under  the 
Ist  count  the  jury  foimd  that  Miss  McKeown  became  devested 
of  the  title  to  the  $500  check,  while  by  their  verdict  in  the  3d 
count  they  expressly  found  that  she  did  not.  It  is  not  the  prov- 
ince of  the  court  to  conjecture  which  theory  the  jury  would 
have  adopted  had  their  attention  been  drawn  to  the  matter. 
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That  is  a  question  for  their  determination.  For  obtaining  $35 
or  more  by  false  pretenses  the  punishment  may  be  three  years 
imprisonment  The  punishment  of  an  agent  guilty  of  em- 
bezzlement may  be  a  fine  of  $1,000  and  imprisonment  for  ten 
years.  It  therefore  makes  quite  a  difference  of  which  offense 
a  defendant  is  convicted. 

While  the  proffered  instruction  which  the  court  refused  re- 
ferred to  the  first  three  coimts,  it  is  apparent  that  the  first  two 
counts  were  in  mind,  and  that  it  was  intended  to  bring  to  the 
attention  of  the  court  the  difference  between  the  two  sets  of 
counts,  to  the  end  that  the  jury  might  receive  such  instruction 
as  would  prevent  the  bringing  in  of  an  inconsistent  verdict 
In  the  light  of  what  followed,  we  think  it  was  reversible  error 
for  the  court  to  omit  such  instruction. 

The  defendant  introduced  in  evidence  a  record  of  the  crim- 
inal court  of  New  Hanover  county,  North  Carolina,  showing 
that  at  the  March  term,  1892,  of  the  said  court,  in  the  case  of 
the  State  against  the  said  defendant,  the  question  was  sub- 
mitted to  the  jury,  "Is  the  defendant  now  insane?"  to  which 
the  jury  responded,  "Yes;"  that  thereafter  the  court,  on  the 
26th  of  April,  1892,  rendered  judgment  upon  said  verdict 
that  "the  said  defendant,  John  C.  Davis,  is  now  insane,"  and 
"that  he  be  committed  to  the  North  Carolina  Insane  Asvlum 
*  *  *  until  he  is  restored  to  sanity,  when  the  same  shall 
be  certified  to  the  solicitor  of  the  proper  district  in  order  that 
proper  steps  be  taken  to  secure  the  appearance  of  the  said  de- 
fendant to  answer  the  original  indictment  in  this  action."  It 
further  appeared  from  the  evidence  adduced  by  the  defendant, 
that  upon  the  rendition  of  said  judgment  the  defendant  was 
committed  to  said  asylum,  "and  there  remained  until  early  in 
the  year  1907,  at  which  time,  when  he  was  about  to  be  dis- 
charged from  said  asylum,  the  defendant  escaped  therefrom, 
and  was  never  thereafter  returned."  The  testimony  in  be- 
half of  the  defendant  further  tended  to  show  that  at  the  time 
of  his  reception  at  said  asylum,  and  while  so  confined  therein, 
he  was  of  unsound  mind,  suffering  from  a  form  of  insanity 
known  as  paranoea.     Evidence  was  also  introduced  by  the  de- 


Digitized  by 


Google 


DAVIS  V.  UNITED  STATES.  135 

D.  C]  Opinion  of  the  Court. 

fendant  tending  to  show  that  he  had  ever  thereafter  been  of 
unsound  mind. 

The  evidence  of  the  government,  in  rebuttal,  tended  to  show 
that  during  the  whole  period  the  defendant  was  confined  in 
said  asylum  and  ever  thereafter  he  was  not  insane,  but  was  of 
sound  mind. 

Counsel  for  the  defendant  requested  the  court  to  instruct  the 
jury  that,  because  of  the  adjudication  of  insanity  by  the  North 
Carolina  court,  the  defendant  must  be  presumed  to  have  been 
insane  at  the  time  of  the  alleged  commission  by  him  of  the 
offenses  charged  in  the  indictment  before  the  jury,  and  that 
the  burden  was  upon  the  government  to  overcome  such  pre- 
sumption, by  establishing,  to  the  satisfaction  of  the  jury  beyond 
any  reasonable  doubt,  that  the  defendant  at  the  time  of  said 
alleged  offenses  had  been  restored  to  sanity  and  was  then  sane. 

Upon  this  branch  of  the  case,  the  court  instructed  the  jury 
in  part  as  follows:  ^'There,  instead  of  going  to  trial  as  he  has 
here,  a  preliminary  question  was  raised  as  to  whether  he  was 
sane  at  the  time,  so  that  he  could  be  tried.  That  is  a  course 
that  may  be  taken.  ♦  *  *  Here,  the  case  itself  is  being 
tried,  and  it  will  be  for  you  to  say,  on  the  evidence,  whether 
or  not  he  is  guilty  by  reason  of  insanity,  and  if  you  find  that 
he  is  insane,  that  you  return  a  verdict  in  the  form  of  ^Not 
guilty  by  reason  of  insanity.'  In  North  Carolina  the  other 
course  was  taken,  and  it  was  foimd  that  he  was  of  unsound 
mind.  There  is  nothing  in  the  record  of  that  judgment  to  show 
that  the  form  of  his  insanity  was,  or  whether  it  was  of  a  per- 
manent or  temporary  character,  so  that  the  judgment  itself 
does  not  enlighten  us.  We  have  got  to  find  out,  as  best  we  can, 
from  the  testimony  here,  as  to  his  condition.  But  you  are 
bound,  I  think,  to  take  it  as  a  fact,  because  it  was  so  adjudged, 
and  I  give  you  that  as  the  law,  that  he  was  insane  at  the  time 
of  that  adjudication;  but  that  does  not  amount  to  a  finding 
that  he  had  any  permanent  type  of  insanity, — only  that  he  was 
then  insane.  *  ♦  *  if  you  find  from  all  the  testimony 
that  the  type  of  insanity  he  had  down  there  was  permanent 
in  its  character,  then  the  presumption  of  continuation  attaches. 
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and  it  would  be  like  any  other  piece  of  evidence;  it  would 
have  to  be  removed  by  proof.  It  would  be  presumed  that  he 
continued  to  be  insane,  until  the  evidence  satisfies  you  beyond 
a  reasonable  doubt,  that  he  had  been  restored  to  sanity."  It 
is  unnecessary  to  quote  further  from  the  charge. 

The  North  Carolina  court  adjudged  the  defendant  then 
insane.  That  the  form  of  his  insanity  was  not  considered  nec- 
essarily permanent  is  evident  from  the  language  of  the  court, 
for  he  was  to  be  detained  until  "restored  to  sanity,"  when  the 
proper  officer  of  the  State  was  to  be  notified.  When  "about  to- 
be  discharged  from  said  asylum,"  that  is,  when  about  restored 
to  sanity,  he  escaped.  We  cannot  assume  from  this  record^ 
as  requested  by  the  defendant,  that  the  form  of  insanity  from 
which  he  was  then  suffering  was  of  a  permanent  or  continu- 
ing character,  and  unless  it  was  of  such  a  character  the  defend- 
ant was  not  entitled  to  the  instruction  asked.  Taylor  v.  Peg- 
ram,  151  111.  106,  87  N.  E.  887;  Kirsher  v.  Kirsher,  120' 
Iowa,  337,  94  N.  W.  846;  People  v.  Schmitt,  106  Cal.  48, 
39  Pac  204;  Underbill,  Grim.  Ev.  §  156;  Wharton,  Grim.  Ev. 
9th  ed.  T  730;  12  Gyc  Law  &  Proc.  p.  389.  This  was  the 
view  of  the  trial  court,  and  the  instruction  on  this  point  wa& 
correct 

It  is  insisted  that,  inasmuch  as  the  sentence  under  hidict- 
ment  No.  26,690  was  to  begin  upon  the  day  of  the  ending 
of  the  sentence  on  the  judgment  under  the  McKeown  indict- 
ment, the  judgment  in  the  second  case  should  also  be  reversed^ 
there  being  no  terminus  from  which  the  sentence  under  that 
indictment  can  be  measured.  This  question  is  no  longer  an 
open  one  in  this  jurisdiction.  Blitz  v.  United  Staies,  163  U. 
S.  308,  38  L.  ed.  725,  14  Sup.  Gt  Rep.  924;  Harris  v.  Lang^ 
27  App.  D.  G.  84,  7  L.RA.(N.S.)  124,  7  A.  &  E.  Ann.  Gas. 
141.  Punishment  under  the  second  sentence  commences  when 
the  first  sentence  is  out  of  the  way ;  whether  by  lapse  of  time  or 
reversal  of  judgment  is  immaterial. 

The  judgment  in  No.  26,689  is  reversed,  and  a  new  trial 
awarded. 

The  judgment  is  affirmed  in  No.  26,690. 
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INTERNATIONAL  FOOD  COMPANY  v.   PEICE  BAK- 
ING POWDER  COMPANY. 


Trademabxs. 

The  word  "Cream"  is  registerable  as  a  technical  trademark  for  baking 
powder.     (Chief  Justice  Shepasd  dissenting.) 

No.  634.    Patent  Appeals.     Submitted  March  16,  1911.     Decided  April  5,. 

1911. 

Hearing  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents,  dismissing  an  opposition  to  the  registration  of  a- 
trademark.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  C.  Paul  and  Mr.  Wm.  0.  Henderson  for  the  appel- 
lant 

Mr.  Archibald  Cox  for  the  appellee. 

Mr.  Jnstiee  Van  Orsdel  delivered  the  opinion  of  the  Court  r 

This  is  an  opposition  by  the  appellant  company,  the  Inter- 
national Food  Company,  to  the  registration  of  the  word 
"Cream*'  as  a  trademark  for  baking  powder  by  the  appellee 
company,  the  Price  Baking  Powder  Company.  It  was  held 
to  be  entitled  to  registration  by  botb  the  tribunals  of  the  Patent 
Office.  From  the  decision  of  the  Commissioner,  dismissing 
the  opposition,  this  appeal  was  taken. 

It  appears  that  appellee  has  used  the  mark  since  1866  in 
connection  with  "Dr.  Price's"  or  "Price's  Baking  Powder." 
It  is  conceded  that  appellee  was  the  prior  user.  Hence,  the 
sole  question  here  presented  is  whether  or  not  the  word  "cream"' 
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is  registrable  as  a  technical  trademark  for  baking  powder. 
This  question  has  been  before  the  courts,  and  in  each  instance 
it  has  been  held  to  be  a  valid  technical  trademark.  Price  Bak- 
ing-Powder  Co.  v.  Fyfe,  45  Fed.  799 ;  Alhers  Bros.  MUl  Co. 

Acme  Mills  Co.  171  Fed.  989.  See  also  Paul,  Trade-Marks, 
sec.  64. 

With  the  conclusion  reached  in  these  cases  and  in  the  opin- 
ion of  the  Commissioner  of  Patents,  we  find  no  reason  to  dis- 
agree. The  decision  of  the  Commissioner  is  affirmed,  and  the 
clerk  is  directed  to  certify  these  proceedings  as  by  law  required. 

Affirmed. 

Mr.   Chief  Justice  Shepaed  dissenting. 


MILLEE  V.  UNITED  STATES. 


Criminal  Law;  Chaboe  to  Jubt. 

1.  While  it  is  permissible  for  the  trial  court  to  caution  the  jury  not  to  be 
influenced  by  the  probable  consequences  of  their  verdict,  as  all  respon- 
sibility after  verdict  is  with  the  court,  it  is  error  for  the  court  to 
put  before  the  jury  any  considerations  outside  the  evidence  that 
may  influence  them  and  lead  to  a  verdict  not  otherwise  possible  of 
attainment. 

'2.  Statements  in  the  court's  charge  to  the  jury  in  a  criminal  prosecution, 
to  the  effect  that  if  they  should  find  the  accused  guilty,  the  court 
would  hear  evidence  upon  the  question  of  his  motive,  and  nught  not 
send  him  to  the  penitentiary,  although  made  to  overcome  the  effect 
on  the  jury  of  remarks  of  counsel,  constitute  reversible  error,  especial- 
ly when,  following  a  verdict  of  guilty  upon  two  out  of  thirty  counts 
of  the  indictment,  the  accused  is  sentenced  to  the  extreme  penalty  of 
the  law  for  the  crime  charged.  Mr.  Chief  Justice  Shepabd  dissent- 
ing. ( Citing  Raymond  v.  United  States,  26  App.  D.  C.  555 ;  Pick  ford 
v.  Hudson,  32  App.  D.  C.  480;  Frishy  v.  United  States,  36  App.  D. 
C.  613.) 

:No.  2264.     Submitted  March  16,  1911.    Decided  April  5,  1911« 
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Heakino  on  an  appeal  by  the  accused  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia,  on  verdict,  in 
a  prosecution  for  embezzlement  Reversed. 

The  CoTJBT  in  the  opinion  stated  the  facts  as  follows: 

This  appeal  is  from  a  judgment  upon  verdict  in  the  supreme 
•court  of  the  District  The  indictment  contained  thirty-four 
counts  charging  embezzlement.  The  last  four  counts  were  with- 
drawn from  the  jury.  The  defendant,  John  Barton  Miller, 
Appellant  here,  was  convicted  upon  the  26th  and  28th  of  the 
remaining  counts,  and  sentenced  to  twenty  years  in  the  peni- 
tentiary. 

Under  the  26th  coimt  the  defendant  was  charged  with  the 
embezzlement  of  $964.43,  and  under  the  28th  count  of  $784.42. 
Each  of  said  counts  averred  that  the  defendant  was  an  officer, 
agent,  and  clerk  of  an  unincorporated  association  known  as  and 
called  the  First  Co-operative  Building  Association  of  George- 
town, D.  C,  to  wit,  the  secretary-treasurer  thereof;  that  there 
came  into  his  possession  as  such  secretary-treasurer  said  sum? 
of  money,  which  he  converted  to  his  own  use  and  thereby  em- 
bezzled. 

In  the  course  of  the  charge  of  the  learned  trial  justice  to  the 
jury,  he  said:  ^^The  offense  of  embezzlement,  as  has  been  said, 
is  one  of  statutory  creation ;  and  it  is  one  that  varies  so  much 
in  the  implication  of  guilt  involved  that  the  legislature  has  left 
very  wide  discreticm  as  to  the  punishment  that  can  be  inflicted. 
There  are  cases  of  embezzlement  that  are  merely  technical,  and 
there  are  others  that  are  very  grave;  so  that  I  advise  you  not 
to  feel  embarrassed  at  all  by  any  consideration  of  the  conse- 
quences, but  to  leave  that  matter  entirely  where  it  belongs  under 
the  law.  You  have  only  to  find  whether  the  facts  charged  are 
made  out;  and  sometimes  when  a  case  comes  to  sentence,  the 
court  is  able  to  receive  light  upon  the  question  of  motive  and 
circumstances  and  matters  affecting  the  question  of  sentence, 
which  could  not  be  introduced  before  a  jury  upon  the  question 
of  guilt  at  all.     So  it  is  a  great  mistake  for  the  jury  to  labor 
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under  any  embarrassment  by  reason  of  what  they  may  imagine 
a  sentence  may  be.  I  refer  to  this  only  because  the  matter  of 
the  penitentiary  has  been  so  frequently  referred  to  in  the  argu- 
ments. The  statute  does  not  require  a  defendant  convicted  of 
embezzlement  to  be  sent  to  the  penitentiary  at  all.  He  may  be 
sent  there,  or  he  may  be  fined,  or  he  may  be  fined  and  sent  there ; 
showing,  as  I  said  a  moment  ago,  the  great  scope  of  the  punish- 
ment, depending  on  the  circumstances  as  they  may  be  shown  to 
the  court,  in  addition  to  what  has  appeared  before  the  jury.'* 
To  this  the  defendant  excepted,  and  it  is  here  assigned  as  error. 

Mr.  Henry  E.  Davis  and  Mr.  John  E.  Laskey  for  the  appel- 
lant 

Mr.  Clarence  B.  Wilson,  United  States  District  Attorney^ 
and  Mr.  James  M.  Proctor,  Assistant,  for  the  appellee. 

Mr.  Justice  Bobb  delivered  the  opinion  of  the  Court: 

Before  proceeding  to  analyze  this  statement,  it  will  not  be 
amiss  to  review  briefly  cases  which  may  throw  light  upon  the 
subject. 

The  first  American  case  which  we  have  been  able  to  find 
bearing  similarity  to  the  present  case  is  that  of  Crawford  v. 
State,  2  Yerg.  60,  24  Am.  Dec.  467.  In  that  case  a  juror  hav- 
ing doubts  as  to  the  guilt  of  the  defendant  assented  to  a  verdict 
of  guilty,  under  an  impression  suggested  by  his  fellow  jurors 
that  the  governor  would  pardon  defendant  if  the  jury,  by  their 
verdict,  recommended  it.  The  supreme  court  of  the  State  ruled 
that  this  was  sufficient  cause  to  set  aside  the  verdict.  The  court 
in  its  opinion  stated  that  the  verdict  was  "at  the  most  the  ver- 
dict of  eleven,  according  to  legal  principles,  which  requires  ju- 
rors to  be  governed  by  the  evidence  in  finding  their  verdict,  and 
not  extraneous  circumstances." 

The  next  case  is  that  of  Com.  v.  Stvitzer,  134  Pa.  383, 19  Atl. 
681.  That  was  an  indictment  for  obstructing  a  street,  and  the 
court|  comment  having  been  made  during  the  argument  of  the 
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case  as  to  the  result  of  conviction,  said  to  the  jury:  "You  must 
decide,  Gentlemen,  under  all  the  evidence  in  this  case.  You 
have  nothing  to  do  with  the  law,  or  with  the  severity  or  un- 
severity  of  the  sentence.  Some  comment  has  been  made  on 
both  sides  about  what  the  result  may  be."  The  court  then  pro* 
ceeded  to  suggest  the  probable  extent  of  the  punishment  in  case 
a  verdict  of  guilty  was  rendered,  following  that  suggestion, 
however,  with  explicit  directions  that  the  jury  had  nothing  to 
do  with  the  result,  but  should  decide  the  case  according  to  the 
evidence.  The  appellate  court  found  that  the  suggestion  as  to 
the  probable  extent  of  the  pimishment  was  error,  and  was  not 
cured  by  the  directions  that  followed.  The  court,  in  comment- 
ing upon  this  suggestion  of  the  trial  court,  said:  "It  was  no 
doubt  inadvertently  done,  as  both  sides  apparently  had  com- 
mented on  the  matter,  and  the  judge  almost  immediately  recti- 
fied the  mistake  by  explicit  directions  that  the  jury  had  nothing 
to  do  with  the  result,  but  should  decide  according  to  the  evi- 
dence. But  a  jury  might  he  apt  to  understand  it  as  in  some 
degree  a  subject  for  their  consideration,  and  in  that  aspect  it 
was  a  dangerous  error,  which  can  hardly  be  considered  cured 
by  the  subsequent  directions." 

In  McBean  v.  State,  83  Wis.  206,  53  N.  W.  497,  the  jury 
iLddressed  this  communication  to  the  trial  judge :  "If  we  bring 
in  a  verdict  of  guilty,  can  we  depend  on  the  clemency  of  the 
court  ?"  to  which  the  court  responded  in  the  affirmative.  This 
was  held  reversible  error.  The  appellate  court  said:  "The 
question  put  by  the  jury  to  the  trial  judge  in  the  case  at  bar 
was,  in  and  of  itself,  harmless.  The  error  consists  of  the  prom- 
ise made  by  the  trial  judge  to  the  jury,  to  the  effect  that,  if  they 
found  McBean  guilty,  they  might  rely  upon  him  to  extend  the 
clemency  of  the  court  to  the  prisoner.  It  sufficiently  appears 
from  the  verdict  returned  that  the  jury  did  rely  upon  such 
promise.  The  promise  thus  secured  was  well  calculated  to 
overcome  reasonable  doubts,  and  coerce  an  agreement  for  con- 
viction. *  *  *  It  follows  that  any  promise,  pledge,  or  dec- 
laration of  the  trial  judge,  calculated  to  draw  the  attention  of 
the  jury  from  the  evidence,  and  to  induce  them  to  base  their  ver- 
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diet  upon  ulterior  considerations,  is  necessarily  misleading,  and 
hence  erroneous." 

State  y.  Kiefer,  16  S.  D.  180,  91  N.  W.  1117,  12  Am.  Crim. 
Rep.  619,  1  A.  &  E.  Ann.  Cas.  268,  was  a  case  where  the  jury^ 
during  their  deliberations,  sent  the  judge  the  following  com- 
munication: "Can  the  jury  recommend  the  defendant  to  the 
mercy  of  the  court?"  To  this  the  judge  replied:  "Yes;  and  I 
have  made  it  an  invariable  rule  *  *  *  to  follow  such 
recommendations."  This  was  held  prejudicial  error,  the  ap- 
pellate court  saying :  "This  proceeding  on  the  part  of  the  court 
was  clearly  error.  The  answer  to  the  question,  while  not 
strictly  in  the  nature  of  an  instruction  or  charge  by  the  court, 
was  nevertheless  information  conveyed  to  the  jury,  while 
deliberating  upon  their  verdict,  calculated  to  influence  them. 
*  *  *  The  jurors  might  very  naturally  conclude  from 
the  langauge  used  that  they  could  rely  upon  him  to  extend 
clemency  to  the  accused  in  case  he  should  be  convicted,  and 
it  might  have  the  effect  to  induce  the  jurors  to  disregard  any 
reasonable  doubts  they  might  have  as  to  the  guilt  of  the 
accused." 

In  Raymond  v.  United  States,  25  App.  D.  C.  555,  this  court 
held  it  to  be  error  for  the  trial  court,  upon  the  arraignment  for 
sentence  of  a  convicted  person,  and  over  his  objection,  in  effect 
to  reopen  the  case  to  receive  evidence  upon  issues  in  the  very  case 
in  which  the  accused  had  been  found  guilty. 

In  State  v.  Dodson,  16  S.  C.  453,  and  in  Williams  v.  People, 
196  HI.  173,  63  N.  E.  681,  both  criminal  cases,  it  was  held 
that  the  mere  declaration  of  the  trial  judge  to  the  jury  that 
they  had  nothing  whatever  to  do  with  the  consequences  of  their 
verdict,  but  were  simply  to  determine  the  question  of  the  guilt 
or  innocence  of  the  defendant,  was  not  error,  such  language,  it 
was  held,  being  a  mere  invocation  to  the  jury  to  do  their  duty 
regardless  of  the  consequences. 

The  judgment  was  reversed  in  Hackett  v.  People,  8  Colo. 
390,  8  Pac.  574,  5  Am.  Crim.  Rep.  320,  because  the  court  an- 
swered affirmatively  an  inquiry  by  the  jury  whether  their  ver- 
dict might  be  accompanied  by  a  recommendation  of  clemency, 
when  the  law  of  Colorado  prescribed  a  single  punishment  for 
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the  crime  of  murder,  thus  depriving  the  court  of  power  to  com- 
ply with  such,  recommendation, — to  the  misleading  of  the  jury. 

In  Lovett  v.  State,  30  Fla.  142,  17  L.K.A.*705,  11  So.  550, 
there  was  a  statute  providing  that  in  homicide  cases  a  recom- 
mendation to  mercy  by  a  majority  of  the  jury  should  have  the 
eflFect  of  reducing  the  punishment  from  death  to  imprisonment 
for  life.  The  court  held  that,  in  view  of  this  provision  of  the 
statute,  it  was  not  error  for  the  trial  court  to  instruct  the  jury 
as  to  the  effect  of  such  a  recommendation. 

Gandolfo  v.  State,  11  Ohio  St.  114,  involved  the  question 
whether  it  was  error  for  the  trial  court  to  send  to  the  jury,  at 
their  request,  the  statutes  of  the  State,  with  a  reference  to  cer- 
tain sections  relating  to  the  offense  of  which  the  defendant  was 
charged.  It  was  held  that  no  error  was  thereby  committed,  as 
the  court  could  not  say  that  what  was  done  operated,  or  might 
have  operated,  to  the  prejudice  of  the  defendant. 

The  rule  deducible  from  the  foregoing  cases  may  be  thus 
stated:  While  it  is  permissible  for  the  trial  court  to  caution 
the  jury  not  to  be  influenced  by  the  probable  consequences  of 
their  verdict,  as  all  responsibility  after  verdict  is  with  the  court, 
it  is  error  for  the  court  to  put  before  the  jury  any  considerations 
outside  the  evidence  that  may  influence  them,  and  lead  to  a 
verdict  not  otherwise  possible  of  attainment.  The  delibera- 
tions of  the  jury  should  revolve  around  the  evidence  before  them, 
and  should  be  uninfluenced  by  other  considerations  or  sugges- 
tions. The  moment  other  suggestions  or  considerations  find 
lodgment  in  their  minds,  that  moment  they  stray  from  the  path 
which  the  law  has  marked  out,  and  their  verdict,  in  consequence, 
does  not  rest  solely  upon  the  evidence.  It  is  a  colored  and 
false  verdict.  When  we  consider  that  the  existence  of  a  rea- 
sonable doubt  entitles  a  defendant  to  an  acquittal,  anU  that  a 
very  slight  circumstance  may  affect  the  verdict,  the  danger 
from  putting  before  the  jury  anything  that  may  improperly 
influence  their  deliberations  becomes  more  apparent. 

It  is  an  unpleasant  duty  for  the  citizen  to  be  compelled  to  sit 
in  judgment  upon  his  fellow  citizen,  and  it  is  a  still  more  un- 
pleasant duty  to  be  compelled  to  vote  for  his  conviction.    It  i& 
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apparent,  therefore,  that  if  the  jury  receive  the  impression  that 
the  consequences  of  a  conviction  are  not  likely  to  be  serious, 
such  an  impression,  in  a  doubtful  case,  will  be  almost  certain 
to  affect  the  verdict;  and  where  that  impression  is  obtained 
from  the  court,  the  consequences  are  all  the  more  serious,  for 
the  obvious  reason  that  the  jurors  will  assume  that  the  court 
has  some  object  in  mind  when  it  indulges  in  such  an  intima- 
tion. 

In  the  light  of  the  foregoing,  let  us  here  briefly  analyze  the 
-observations  of  the  court  in  the  present  case.  The  jury  were 
first  told  that  the  legislature  has  left  very  wide  discretion  as 
to  the  punishment  that  may  be  inflicted  for  embezzlement ;  that 
there  are  cases  merely  technical  in  their  character,  and  others 
that  are  very  grave.  The  court  then  advised  the  jury  not  to 
feel  embarrassed  at  all  by  any  consideration  of  the  consequences 
of  their  verdict,  but  to  leave  the  matter  where  it  belonged  imder 
the  law.  The  court  then  told  the  jury  that  they  were  only  to 
-find  whether  the  facts  charged  were  made  out,  and  then  pro- 
<;eeded  to  say :  "And  sometimes  when  a  case  comes  to  sentence, 
the  court  is  able  to  receive  light  upon  the  question  of  motive  and 
^circumstances  and  matters  affecting  the  question  of  sentence, 
which  could  not  be  introduced  before  a  jury  at  all.  So  it  is  a 
^eat  mistake  for  the  jury  to  labor  under  any  embarrassment  by 
reason  of  what  they  may  imagine  a  sentence  may  be.''  Nor  did 
the  court  stop  there.  It  proceeded  to  emphasize  what  it  had 
suggested  in  general  language  at  the  outset  of  its  remarks.  It 
said :  ''The  statute  does  not  require  a  defendant  convicted  of 
embezzlement  to  be  sent  to  the  penitentiary  at  all.  He  may  be 
sent  there,  or  he  may  be  fined,  or  he  may  be  fined  and  sent 
there ;  showing,  as  I  said  a  momnt  ago,  the  great  scope  of  the 
pimishment,  depending  on  the  circumstances  as  they  may  he 
shoum  to  the  court,  in  addition  to  what  has  appeared  before  the 
jury." 

Can  there  be  any  doubt  that  the  jury  had  some  reason  to  in- 
fer, and  therefore  might  have  inferred,  that  these  words,  com- 
ing from  the  court,  to  whom  they  looked  for  instruction  and 
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guidance,  meant  that  if  they  should  convict  the  defendant,  the 
court  would  in  effect  reopen  the  case  and  hear  testimony  "upon 
the  question  of  motive  and  circumstances/'  and  that,  as  a  result 
of  such  hearing,  the  court  might  conclude  that  the  ends  of  jus- 
tice would  be  subserved  without  sending  the  defendant  to  the 
penitentiary  at  all  ?  Can  there  be  any  doubt  that  such  an  un- 
derstanding on  the  part  of  the  jury  would  affect  their  delibera- 
tions to  the  injury  of  the  defendant?  Of  course,  everything 
the  court  said  must  be  taken  as  applying  to  the  case  upon  trial, 
as  otherwise  it  would  be  misleading,  and  hence  erroneous. 

If  the  trial  court,  upon  the  evidence  before  the  jury,  was  of 
the  opinion  that  the  ends  of  justice  would  require  the  sending 
of  the  defendant  to  the  penitentiary  in  the  event  of  his  convic- 
tion,— and,  of  course,  we  do  not  for  a  moment  intimate  that 
such  an  opinion  would  not  have  been  warranted, — ^it  is  appar- 
ent, we  think,  that  the  words  of  the  court  to  the  jury,  from 
which  a  contrary  intent  might  have  been  inferred,  were  mis- 
leading and  highly  prejudicial  to  the  defendant.  We  have  seen 
that  a  suggestion  of  probable  clemency  by  the  court  (Com.  v. 
Switzer,  134  Pa.  383,  19  Atl.  681)  constitutes  teversible  error, 
and  that,  too,  in  a  case  where  clemency  actually  was  exercised. 
In  this  case  the  extreme  penalty  of  the  law  was  meted  out  to 
the  defendant, — and  again  we  do  not  wish  to  be  understood  as 
intimating  that  such  a  sentence  was  unduly  severe  or  unwar- 
ranted under  the  evidence.  We  must,  however,  consider  whether 
the  verdict  of  the  jury  was  in  any  way  influenced  by  the  sug- 
gestions of  the  court  concerning  sentence.  No  one  will  gainsay 
the  proposition  that  in  a  criminal  case  there  is  just  one  issue 
before  the  jury, — Is  the  defendant  guilty  as  chained  ?  And  it 
is  equally  dear  that  the  determination  of  this  iss\ie  is  solely 
with  the  jury.  Anything,  therefore,  tending  in  any  appreciable 
d^ree  to  divert  the  attention  of  the  jury  from  that  issue,  to 
create  in  their  minds  the  impression  that  the  court,  to  some  ex- 
tent, will  assume  their  responsibility,  is  calculated  to  influence 
the  action  of  the  jury,  and  deprive  the  verdict  of  its  most  es- 
fential  characteristic,  that  of  independence.  Thirty  counts 
voL  xxxvn.— 10. 
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were  submitted  to  the  jury,  and  the  defendant  was  convicted 
upon  but  two.  Having  in  mind  that  the  defendant  was  ac- 
quitted of  twenty-eight  out  of  thirty  counts ;  that  it  was  possi- 
ble for  a  member  or  members  of  the  jury  to  have  entertained  a 
doubt  as  to  the  other  two  counts,  we  cannot  escape  the  con- 
clusion that  the  above  language  of  the  trial  court  was  liable  to 
prejudice  the  defendant  The  jury  were  given  to  understand, 
as  above  noted,  that  the  law  did  not  require  the  court  to  send 
the  defendant  to  the  penitentiary  at  all,  and  that,  if  they  reached 
a  verdict  of  conviction,  the  court  would  hear  evidence  upon  the 
question  of  motive.  Such  language  may  well  have  turned  the 
scales  against  the  defendant,  and  induced  the  jury  to  vote 
'"guilty"  when  otherwise  they  would  not  have  done  so ;  in  other 
words,  such  language  may  well  have  introduced  a  new  element 
into  the  case,  and  led  the  jury,  in  their  deliberations,  away  from 
the  single  issue  which  should  have  dominated  them. 

Mr.  Justice  Van  Orsdel  in  delivering  the  opinion  and  judg- 
ment of  this  court  in  Pickford  v.  Hudson,  32  App.  D.  C.  480, 
had  this  to  say  concerning  improper  remarks  of  counsel  during 
his  argument  and  its  effect  upon  the  jury:  "It  is  not  for  ub 
to  say  what  effect  these  remarks  might  have  had  on  the  jury. 
There  is  too  grave  a  danger  involved  in  the  probable  results  of 
such  an  impression  to  permit  of  any  speculation  on  our  part  as 
to  its  effect  upon  the  jury.  The  probability  of  injury  and  in- 
justice is  so  great  as  to  leave  but  one  safe  course  for  us  to  pur- 
sue, and  that  is  to  grant  a  new  trial."  See  also  Frisby  v.  United 
States,  35  App.  D.  C.  513. 

That  the  learned  trial  justice  in  the  present  case  was  appar- 
ently endeavoring  to  overcome  the  effect  upon  the  jury  of  re- 
marks of  counsel  cannot  affect  our  decision,  for,  as  was  said  in 
the  Pickford  Case,  supra,  "Two  wrongs  never  make  a  right" 

As  a  retrial  of  this  ease  may  be  had  without  the  determina- 
tion of  the  other  questions  here  presented,  we  are  constrained, 
without  more,  to  reverse  the  judgment,  and  remand  the  cause 
with  directions  to  award  a  new  trial. 

Reversed  and  remanded. 
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Mr.  Chief  Justice  Shepabd  dissenting: 

I  cannot  concur  in  the  reversal  of  the  judgment  in  this  case^ 
for  reasons  which  I  will  briefly  state. 

The  indictment  contained  thirty-four  counts,  four  of  which 
were  withdrawn  before  the  trial  began ;  of  the  remaining  thirty, 
the  prosecution  elected  to  submit  eighteen  to  the  jury.  De- 
fendant was  found  guilty  on  two.  Assignments  of  error  relate 
to  the  manner  in  which  the  jury  was  impaneled ;  to  the  point 
that  the  association  was  a  partnership  and  defendant  could  not 
be  guilty  of  embezzling  the  common  fund ;  and  to  the  particular 
charge  that  has  been  held  to  constitute  a  reversible  error. 

I  think  there  was  no  error  in  the  formation  of  the  jury,  but 
a  discussion  of  the  question  becomes  unimportant,  as  it  can 
hardly  recur  in  the  new  trial  that  has  been  ordered.  The  ques- 
tion of  the  liability  of  the  defendant  for  the  embezzlement  of 
funds  intrusted  to  him  as  an  officer  of  the  association  or  part- 
nership is  settled  adversely  to  his  contention  by  a  fonner  de- 
cision {Rhode  V.  United  Stales,  34  App.  D.  C.  249).  The 
charge  objected  to  informed  the  jury,  as  it  was  proper  to  do 
under  the  circumstances,  that  the  matter  of  awarding  the  pun- 
ishment, in  the  event  of  a  verdict  of  guilty,  was  the  province 
of  the  court  alone.  Grant  that  it  would  have  been  better  to  make 
this  simple  statement,  without  saying  anything  more,  yet  it 
seems  clear  to  my  mind  that  the  additional  remarks  did  not 
amount  to  an  error  for  which  the  judgment  should  be  reversed. 
All  that  it  amounted  to  was  that  the  statute  did  not  require  a 
defendant  convicted  of  embezzlement  to  be  sent  to  the  peniten- 
tiary, but  committed  a  wide  discretion  to  the  court  in  the  mat- 
ter of  punishment.  And  the  exercise  of  this  discretion,  it  was 
said,  would  depend  on  the  circumstances  as  they  may  be  shown 
to  the  court  in  addition  to  those  shown  to  the  jury.  Undoubtedly^ 
the  sentence  is  often  influenced  by  conditions  known  to  the 
judge.  If  one  convicted  is  known  to  be  an  abandoned  criminal, 
his  sentence  may  be  more  severe;  if,  on  the  other  hand,  there  be 
circumstances  that  would  induce  leniency,  these  may  cause  a 
moderation  of  the  sentence.    Upon  this  theory  it  is  that  judgea 
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have  exercised  discretion  in  the  matter  of  the  suspension  of 
sentence. 

The  language  used  was  not  intended  or  calculated  to,  and,  in 
my  judgment,  could  not  reasonably,  have  exercised  any  im- 
proper influence  upon  the  jury.  I  do  not  subscribe  to  the  doc- 
trine of  some  of  the  cases  relied  on;  others  present  a  very  dif- 
ferent state  of  facts. 

Believing  that  the  jury  could  not  have  been  influenced  to 
render  the  verdict,  by  the  languag  of  the  court,  I  am  of  the 
opinion  that  the  judgment  ought  to  be  affirmed. 


NESTLE  &  ANGLO-SWISS  CONDENSED  MILK  OOM- 
PANY  V.  WALTER  BAKER  &  COMPANY,  LIMIT- 
ED. 


Tkademabks  ;  SiMn^ABirr  of  Mabks. 

1.  In  a  trademark  ease  inYolving  the  question  whether  there  is  such  a 

•imilarity  between  two  marks  as  will  cause  confusion  in  trade, 
an  ocular  inspection  of  the  marks  constitutes  the  most  satisfactory 
eyidenee.  (Following  A.  Leachen  d  Bona  Rope  Oo.  ▼.  Broderick  d 
B.  Rope  Co,  36  App.  D.  C.  451.) 

2.  A  decision  of  the  Commissioner  of  Patents  sustaining  an  opposition  to 

an  application  for  the  registration  of  a  trademark  for  "cocoa  with 
milk  and  chocolate  with  milk,**  consisting  of  the  words  "Milkmaid 
Brand"  and  the  picture  of  a  milkmaid  in  Swiss  costume,  supporting 
a  pail  on  her  head  and  carrying  another  pail  in  her  hand,  on  the 
ground  of  similarity  to  a  previously  registered  mark,  applied  to  "oo- 
coa,  chocolate,  broma,  and  cocoa  preparations,  consisting  of  the  picture 
of  a  waitress  in  Quaker  or  Puritan  costume,  carrying  a  tray  support- 
ing cups,  was  reveraed,  where  it  appeared  that  the  applicant  adopted 
its  mark  without  any  intention  of  simulating  the  other  mark;  that 
the  opposer  was  not  the  originator  of  its  mark,  but  copied  it  from 
another,  and  the  extent  to  which  the  eyidenee  to  show  confusion 
in  trade  went  was  that  in  some  instances  the  opposer's  purchasers 
would  ask  for  its  goods  as  chocolate  with  the  picture  of  a  girl  on  it, 
or  chocolate  with  a  girl  on  it.  Mr.  Justice  Van  Orsdel  dissenting. 
(Citing  ReHopkina,29  App.  D.  C.  118;  Walter  Baker  d  Co,  v,  Harri- 
aon,  32  App.  D.  C.  272;   and  Planten  ▼.  Canton  Pharmacy  Co.  33 
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App.  D.  C.  268;  and  distinguishing  American  Stove  Co,  v.  Detroit 
Btove  Works,  31  App.  D.  C.  304;  Wm.  A,  Rogers  v.  International 
Silver  Co.  34  App.  D.  C.  484;  and  A.  Leschen  d  Sons  Rope  Co,  v. 
Broderioh  d  B.  Rope  Co,  36  App.  D.  C.  461.) 

Na  626.    Patent  Appeals.    Submitted  November  7,  1910.    Decided  April 

7,  1910. 

Hearhto  on  an  appeal  from  a  decision  of  the  Commission- 
er of  Patents  sustaining  an  opposition  to  an  application  for 
the  registration  of  a  trademark.  Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  Hamilton  for  the  appellant 

Mr.  William  Lowell  Putnam,  Mr.  James  L.  Putnam,  and 
Mr.  H.  A.  Dodge  for  the  appellee. 

Mr.  Justice  Eobb  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  decision  of  the  Commissioner  of 
Patents  sustaining  appellee's  opposition  to  the  registration  by 
appeDant,  the  Nestle  &  Anglo-Swiss  Condensed  Milk  Company, 
of  a  trademark  for  "cocoa  with  milk  and  chocolate  with  milk/' 
the  mark  consisting  of  the  words  "Milkmaid  Brand"  and  the 
representation  of  a  milkmaid  in  Swiss  costume,  supporting  a 
pail  on  her  head  and  carrying  another  pail  in  her  hand.  We 
reproduce  the  mark  below. 


lUlLKMAID   BRAHO 
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Appellee's  mark,  registered  July  4th,  1905,  and  applied  to 
"cocoa,  chocolate,  broma,  and  cocoa  preparations,''  consists, 
according  to  the  statement  in  appellee's  application  for  regis- 
tration, "of  a  picture  of  a  girl  or  a  woman  taken  from  the  pic- 
ture known  as^La  Belle  Chocolatiere,' "  specifically,  the  rep- 
resentation .of  a  waitress  in  Quaker  of  Puritan  costume  carry- 
ing a  tray  supporting  cups,  as  shown  below. 


Appellant  has  long  been  an  extensive  manufacturer  of  and 
dealer  in  milk  preparations.  In  1876  it  registered  in  Eng- 
land, as  a  trademark  for  cocoa  and  milk  and  also  for  chocolate 
■and  milk^  the  mark  which  it  here  seeks  to  have  registered,  and 
in  1880  it  obtained  in  Switzerland  the  registration  of  the  same 
mark  for  coffee  and  milk,  chocolate  and  milk,  and  cocoa  and 
milk.  In  the  application  before  us,  applicant  makes  oath  that 
it  has  used  its  mark  since  1870. 

Appellee  is  not  the  originator  of  its  mark.  The  identical 
mark  was  registered  by  J.  G.  Worth,  May  28th,  1872,  as  a 
trademark  for  teas,  coffees,  and  spices.  A  mark  very  similar 
to  appellee's  was  registered  May  Ist,  1887,  to  Davis,  Sacker,  & 
Perkins,  as  a  trademark  for  coffee.  The  figure  of  a  woman  in 
various  costumes  has  many  times  been  registered  as  a  trade- 
mark for  similar  goods. 
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Both  sides  took  testimony.  It  is  unnecessary  to  review  ap- 
pellant's evidence,  and  we  shall  only  briefly  aUude  to  that  of 
appellee.  No  actual  confusion  has  been  shown.  The  nearest 
approach  to  it  in  the  testimony  adduced  by  appellee  is  that 
in  some  instances  purchasers  would  ask  for  its  goods  as  choco- 
late with  the  picture  of  a  girl  on  it,  or  chocolate  with  a  girl 
on  it;  but,  as  pointed  out  in  the  opinion  of  the  Examiner  of 
Interferences,  whose  decision  was  in  favor  of  appellant,  "the 
use  of  this  expression  by  these  purchasers  does  not  negative  or 
exclude  the  possibility  that  they  had  in  their  minds  a  definite 
conception  or  mental  impression  of  the  distinctive  and  fanci- 
ful features  of  opposer's  mark,  such  as  would  have  enabled 
them  to  easily  recognize  the  mark  of  applicant  as  substantially 
different  therefrom;  nor  that  this  expression  was  not  used  by 
some,  for  instance  by  children  and  foreigners,  merely  because 
of  a  lack  of  command  of  the  English  language,  or  by  others 
not  so  handicapped  merely  to  avoid  the  trouble  and  loss  of 
time  involved  in  specifying  in  detail  the  fanciful  and  distinc- 
tive features  of  this  mark.  ♦  *  ♦  That  some  of  the  wit- 
nesses who  used  this  expression  had  a  very  clear  and  definite 
conception  of  these  fanciful  and  arbitrary  features  appears 
from  their  testimony.  Thus,  for  instance,  the  witness  Laidy,  a 
housewife,  who  states  (Q.  9,  X  Q.  15)  that  she  sends  her  child 
to  the  store  'to  buy  a  package  with  the  full  length  woman  on  it 
that  has  a  Quaker  costume,'  is  able  to  give  from  memory  a 
very  accurate  description  of  the  distinctive  features  of  oppos- 
er's  mark." 

After  all,  in  a  case  of  this  kind,  an  ocular  inspection  of  the 
marks  constitutes  the  most  satisfactory  evidence.  A.  Leschen 
&  Sons  Rope  Co.  v.  BrodericJe  &  B.  Rope  Co.  36  App.  D.  C. 
451 ;  Layton  Pure  Food  Co.  v.  Church  &  D.  Co.  104  C.  C.  A. 
464,  182  Fed.  24. 

As  above  noted,  appellee  copied  rather  than  originated,  its 
mark.  Indeed,  if  its  contentions  in  Walter  Baker  &  Co.  v. 
Harrison,  32  App.  D.  C.  272,  and  in  the  present  case,  should 
be  accepted  to  their  full  extent,  it  would  be  a  ques'iion  whether 
it  ever  had  any  right  at  all  to  the  mark.     Certain  it  is  that. 
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not  being  the  originator  of  the  mark,  it  has  no  right  to  exclude 
everyone  else  from  using  the  representation  of  a  woman  as  a 
trademark  upon  similar  goods  {Liggett  &  M.  Tobacco  Co.  v. 
Fimer,  128  U.  S.  182,  32  L.  ed.  395,  9  Sup.  Ct  Rep.  60), 
conceding,  for  the  purpose  of  this  case  only,  that  it  might 
have  had  that  right  had  it  been  an  originator  instead  of  a  copier. 
Assuming,  therefore,  that  each  of  the  parties  to  this  proceed- 
ing has  the  right  to  the  representation  of  a  woman  as  a  trade- 
mark, the  only  question  before  us,  our  jurisdiction  being  pure- 
ly statutory,  is  whether  the  marks  in  issue  are  so  nearly  alike 
as  to  deceive  purchasers,  and  therefore  cause  confusion  in  trade. 

"Milkmaid  Brand"  is  a  constituent  part  of  appellee's  mark 
and  we  must  so  consider  it  here.  Morgan  Envelope  Co.  v. 
Walton,  82  Fed.  469 ;  Filley  v.  Passett,  44  Mo.  173,  100  Am. 
Dec.  275 ;  Re  Hopkins,  29  App.  D.  C.  118 ;  Planten  v.  Canton 
Pharmacy  Co.  33  App.  D.  C.  268.  It  logically  follows,  there- 
fore, that  the  word  "Milkmaid"  in  "Milkmaid  Brand"  is  the 
alternative  of  the  figure  of  the  milkmaid  beneath;  in  other 
words,  "Milkmaid"  and  the  pictorial  representation  mean  the 
same  to  the  public.  The  right  to  employ  one  necessarily  in- 
cludes the  right  to  employ  both.  That  no  one  would  fail  to 
recognize  the  mark  in  its  entirety  as  the  representation  of  a 
milkmaid,  and  hence  associate  the  goods  to  which  it  applies 
as  the  "Milkmaid  Brand,"  we  think  too  apparent  to  require 
further  discussion. 

Mr.  Justice  Van  Orsdel,  delivering  the  opinion  of  the  court 
in  Walter  Baker  &  Co.  v.  Harrison,  32  App.  D.  C.  272,  supra, 
in  commenting  upon  the  similarity  between  appellee's  mark 
and  the  other  mark  there  involved,  said:  "The  style  of  dress 
shown  in  each  mark  is  the  same,  being  the  style  at  once  recog- 
nized as  that  of  a  Quaker  lady."  The  description  is  apt,  and 
to  our  minds  controlling  on  the  question  of  similarity  in  the 
present  case.  We  are  unable  to  find  that  anyone  of  average  dis- 
cernment would  be  likely  to  take  one  mark  for  the  other, — to 
confuse  the  "Quaker  lady"  with  the  "Swiss  milkmaid."  It 
must  be  borne  in  mind  that  appellant  adopted  its  mark  in 
good  faith,  and  without  any  intention  of  simulating  the  mark 


Digitized  by 


Google 


NESTLE  k  A.  S.  C.  MILK  CO.  v.  WALTER  BAKER  k  CO.        163 
D.  C]  Dissenting  Opinion. 

of  appellee.  The  suggestions,  therefore,  in  Americna  Stove 
Co.  V.  Detroit  Stove  Works,  31  App.  D.  C.  304,  and  in  Wm.  A. 
Rogers  v.  International  Silver  Co.  34  App.  D.  C.  484,  do  not 
here  apply. 

Appellee  urges  the  applicability  of  the  decision  in  Walter 
Baker  &  Co.  v.  PwrUofn  Pure  Food  Co.  139  Fed.  680,  to  this 
case.  It  is  necessary  only  to  say  that  there  was  much  greater 
similarity  between  the  marks  in  that  case  than  between  the 
marks  in  this.  There  the  mark  of  the  Puritan  Food  Company 
was  the  full  length  figure  of  a  woman  dressed  in  Puritan  cos- 
tume. 

The  decision  of  the  Commissioner  is  reversed,  and  the  clerk 
will  certify  this  opinion  as  by  law  required.  Reversed. 

Mr.  Justice  Van  Obsdel  dissenting: 

I  am  unable  to  agree  with  the  views  expressed  in  the  opinion 
of  the  majority  of  the  court.  The  question  presented  is  whether 
or  not  the  marks  are  of  such  similarity  as  to  be  likely  to  create 
confusion  in  trade.  A  large  number  of  witnesses,  consisting 
of  appellee's  advertising  manager,  several  demonstrators  of  the 
goods  sold  by  it,  a  number  of  grocers  who  handled  the  goods, 
and  a  number  of  consumers,  were  introduced  by  appellee  com- 
pany. The  witnesses  were  examined  as  to  the  likelihood  of 
these  two  marks  creating  confusion  in  trade.  The  evidence 
considered  as  a  whole  is  to  the  effect  that  the  goods  of  the  ap- 
pellee company  are  called  for  in  the  trade  as  the  "chocolate 
with  the  woman  on  it''  the  "chocolate  with  the  girl  on  it," 
"chocolate  with  a  girl,"  "chocolate  with  a  woman,"  and  similar 
expressions.  This  testimony,  coming  from  a  large  number 
of  witnesses,  some  of  whom,  at  least  must  be  regarded  as 
disinterested,  stands  unimpeached.  While  the  marks  differ 
somewhat,  they  both  represent  the  full  length  figure  of  a 
woman;  and  while  the  style  of  dress  is  somewhat  differ- 
ent, I  am  of  opinion,  in  the  light  of  the  evidence,  that 
appellant's  mark  comes  within  the  inhibition  of  the  stat- 
ute. (33  Stat  at  L.  725,  chap.  592,  U.  S.  Comp. 
Stat   Supp.   1907,  p.   1010.)     ISTeither  is  the  probability  of 
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confusion  reduced  by  the  appellant's  use  of  the  words  "Milk- 
maid Brand/'  since  the  goods  upon  which  both  marks  are  used 
are  not  only  goods  of  the  same  descriptive  qualities,  but  are 
identically  the  same  quality  of  goods. 

In  Walter  Baker  £  Co.  v.  Puritan  Pure  Food  Co.  139  Fed. 
680,  the  court,  considering  the  similarity  between  appellee's 
mark  in  the  present  case  and  a  full  length  figure  of  a  woman 
■dressed  in  Puritan  costume  standing  beside  a  rock,  said :  "Com- 
plainant contends  that  the  picture  displayed  by  the  defendant 
upon  its  standard  cans  and  packages,  in  connection  with  its 
commodity,  though  of  different  color  and  differentiating  ac- 
cessories, is  nevertheless  a  counterfeit  of  its  previously  adopted 
trademark.  Evidence  has  been  introduced  to  show  that  com- 
plainant has  constantly  used  its  trademark  or  emblem  since 
about  1875,  and  at  enormous  expense  has  thus  advertised  its 
product  in  the  leading  newspapers  and  periodicals  publi^ed 
throughout  the  United  States  and  Canada.  As  a  natural  re- 
sult thereof,  complainant's  appropriation  not  only  attracted 
the  attention  of  the  public  generally,  but  was  the  means  of  iden- 
tification of  its  chocolates  and  cocoa  by  the  consumer.  That 
such  chocolate  and  cocoa  is  frequently  purchased  and  designated 
by  the  buyer  as  *the  cocoa  with  the  picture  of  the  woman  or 
girl,''  or  *the  chocolate  with  the  picture  of  the  lady,'  is  abundant- 
ly established  by  the  evidence.  ♦  ♦  *  For  the  foregoing 
reasons,  despite  the  differences  in  colors  and  direction  in  which 
the  figures  face,  I  have  reached  the  conclusion  that  defendant's 
trademark  adapted  and  used  by  it  is  in  similitude  of  that  of 
complainant ;  that  confusion  is  likely  to  arise,  and  the  goods  of 
defendant  be  purchased  in  the  belief  that  they  are  those  of 
complainant." 

The  expressions  by  which  the  appellee's  mark  is  shown  by 
the  testimony  to  be  known  to  the  trade — "the  cocoa  with  the 
picture  of  the  lady  on  it,"  or  *'the  chocolate  with  the  pic- 
ture of  the  lady  on  it" — would  apply  equally  to  appellant's 
mark.  It  is  estimated  by  the  tribunals  of  the  Patent  Office 
that  the  evidence  in  the  record  discloses  that  20  per  cent  of 
the  persons  calling  for  appellee's  goods  call  for  them  by  one 
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or  the  other  of  the  above  titles,  and  a  careful  review  of  the 
evidence  convinces  me  that  this  estimate  is  substantially  cor- 
rect. The  rule  stated  by  the  court  in  the  case  of  Wayne  Coun- 
ty Preserving  Co.  v.  Burt  Olney  Canning  Co.  32  App.  D.  C. 
279,  would  seem  to  apply  with  equal  force  to  the  present  case. 
In  that  case  the  court  said :  "Just  what  degree  of  resemblance 
is  necessary  to  bring  about  confusion  in  trade  is  incapable  of 
exact  definition*  About  all  that  can  be  said  is  that  no  person 
engaged  in  trade  can  adopt  a  trademark  so  resembling  that  of 
another  trader,  when  applied  to  the  same  class  of  goods,  as 
will  mislead  a  purchaser  in  buying  with  ordinary  caution.  The 
rule  announced  by  the  Supreme  Court  in  McLean  v.  Fleming, 
96  U.  S.  245,  24  L.  ed.  828,  is  as  follows:  'Two  trademarks  are 
substantially  the  same  in  legal  contemplation,  if  the  resemblance 
is  such  as  to  deceive  an  ordinary  purchaser  giving  such  atten- 
tion to  the  same  as  such  a  purchaser  usually  gives,  and  to  cause 
him  to  purchase  the  one  supposing  it  to  be  the  other,' ''  See 
also  Oorham  Mfg.  Co.  v.  White,  14  Wall.  511,  20  L.  ed.  731. 
The  opinion  of  the  majority  of  the  court  ignores  largely  the 
evidence  upon  which  in  my  judgment  the  case  turns,  and 
rests  the  decision  in  appellant's  favor  upon  a  theory  of  equity 
which  has  no  bearing  upon  this  case.  The  sole  question  for 
consideration  is  whether  the  mark  sought  to  be  registered  by 
appellant  is  such  as  to  cause  confusion  in  trade  with  appellee's 
mark.  The  equities  surrounding  appellant's  use  of  the  mark 
are  not  to  be  here  considered.  It  is  not  material  that  appel- 
lant used  this  mark  extensively  in  foreign  countries.  Appellee 
has  the  prior  right  here,  and,  if  appellant's  mark  is  such  as 
to  create  confusion  in  trade,  the  opposition  should  be  sustained. 


Digitized  by 


Google 


166  DISTRICT  OF  COLUMBIA  v.  PETTY. 

Syllabus.  [37  Afp. 

DISTRICT  OF  COLUMBIA  t;.  PETTY. 


EVIDENCE;   Judicial  Notice;    Pleading;   Bonds;   Municipal  Cokpoia- 

TION8;    PUBUC    MONEYS;    PRINCIPAL    AND    SUBETT;    AMENDMENTS. 

1.  Municipal  ordinances  are  not  laws  of  which  judicial  notice  will  be 

taken,  but  are  facts,  to  be  pleaded  and  proven. 

2.  In  an  action  on  the  bond  of  a  municipal  officer,  where  liability  depends 

upon  prescribed  municipal  rules  or  regulations,  recovery  cannot  be 
had  unless  such  rules  or  regulations  are  pleaded. 

3.  In  pleading  municipal  ordinances,  it  is  sufficient  to  set  forth  their  pro- 

visions in  substance;  but  they  must  be  carefully  identified  in  order 
that  they  may  be  found  without  difficulty. 

4.  Semhle.    While  duties  akin  to  those  expressly  imposed  upon  a  bonded 

officer  may  be  subsequently  devolved  upon  him  so  as  to  charge  his 
sureties,  duties  of  a  wholly  different  character  may  not,  the  reason 
being  that  one  class  of  duties  may  reasonably  be  presumed  to  have 
entered  into  the  contemplation  of  the  parties  at  the  time  of  the 
execution  of  the  bond,  while  the  other  class  may  not. 

5.  Moneys   received  by  the  Commissioners  of  the   District   of  Columbia 

from  citizens,  for  street  improvements,  are  not  public  moneys  in  a 
legal  sense.  Such  transactions  are  between  the  individuals  holding 
the  office  of  Commissioner  and  the  citizens  who  advance  the  money. 

6.  The  Auditor  of  the  District  of  Columbia  is  not,  under  any  existing  law, 

the  custodian  of  money  received  by  the  District  of  Columbia  from 
citizens  for  street  and  other  improvements. 

7.  It  is  not  an  abuse  of  the  trial  court's  discretion  to  refuse  to  permit  a 

third  amendment  to  a  declaration,  where  eight  years  have  elapsed 
since  the  filing  of  the  original  declaration,  and  no  showing  is  made  as 
to  the  character  of  the  proposed  amendment,  and  it  is  not  apparent 
how  the  defects  of  the  declaration  can  be  cured  by  further  amend- 
ment. 

No.  2216.    Submitted  December  13,  1910.    Decided  May  1,  1911 

Hearing  on  an  appeal  by  the  plaintiflF  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia,  sustaining  a 
demurrer  to  a  declaration  in  an  action  upon  an  officer's  bond. 

Affirmed, 
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The  CouBT  in  the  opinion  stated  the  facts  as  follows: 

This  is  an  appeal  from  a  judgment  of  the  supreme  court  of 
the  District,  sustaining  the  demurrer  to  appellant's  declara- 
tion in  an  action  upon  the  oflScial  bond  of  appellee  Petty,  as 
auditor  of  the  District,  demurrers  to  the  original  and  first 
amended  declaration  having  been  previously  sustained.  Mo- 
tion further  to  amend  was  denied. 

The  original  declaration  was  filed  November  9,  1903,  and 
allied  that  Petty,  as  principal,  and  Church,  Wilson,  and 
Deering  as  sureties,  executed  a  bond  on  May  1,  1888,  the  ma- 
terial part  of  which  reads  as  follows : 

"  'Whereas,  the  above  bounden  James  T.  Betty  has  been  ap- 
pointed to  the  office  of  auditor  in  and  for  the  District  of  Colum- 
bia,' it  is  therein  set  forth  as  follows: 

'TSTow,  therefore,  the  condition  of  said  obligation  is  such 
that  if  said  James  T.  Petty  shall  faithfully  and  efficiently  per- 
form aU  the  duties  of  his  said  office,  as  provided  for  by  law, 
and  the  rules  and  regulations  from  time  to  time  duly  prescribed 
for  the  government  of  the  civil  service  of  said  District,  and 
shall  well  and  truly  pay  over,  disburse,  and  account  for  all 
moneys  that  shall  come  to  his  hands,  as  the  law  and  orders 
governing  said  service  shall  require,  then  said  obligation  to  be 
void,  otherwise  to  remain  in  full  force." 

The  original  declaration  alleged  the  failure  on  the  part  of 
Petty  to  perform  ^'all  the  duties  of  his  said  office,  as  provided 
by  law,"  failure  faithfully  and  efficiently  to  observe  "the  said 
rules  and  regulations,"  and  failure  and  neglect  truly  "to  pay 
over,  disburse,  and  account  for  all  moneys  that  came  into  his 
hands,  as  the  law  and  orders  governing  his  duties  and  services 
required,  in  this:'* 

First,  that  he  failed  to  account  for  moneys  of  the  District 
of  Columbia  represented  by  ten  checks  of  specified  amounts 
and  dates,  drawn  by  Charles  C.  Rogers,  disbursing  officer,  or 
his  deputy,  countersigned  by  Petty  as  auditor,  or  by  the  acting 
auditor  of  the  Treasury  of  the  United  States,  charged  to  the 
"Permit  Fimd,  District  of  Columbia,"  which  checks  should 
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have  been  deposited  by  Petty  as  auditor,  in  accordance  with 
law  and  the  rules  governing  the  conduct  of  his  oflice,  with  the 
Treasurer  of  the  United  States  to  the  credit  of  the  appropria- 
tion "Improvements  and  Repairs,  District  of  Columbia,  As- 
sessment and  Permit  Work;"  that  said  checks  were  not  so 
deposited,  but  were  indorsed  by  Petty  as  auditor  as  aforesaid, 
cashed  at  the  Central  National  Bank  of  Washington,  and  their 
proceeds  never  accounted  for  to  the  District  of  Columbia,  or  de- 
posited in  any  bank  or  in  the  Treasury  of  the  United  States 
to  its  credit. 

Second,  that  Petty,  as  auditor,  failed  to  account  for  moneys 
of  the  District  represented  by  fifteen  checks  of  specified  dates 
and  amoimts,  drawn  and  cotmtersigned  as  above  stated,  and 
charged  to  various  appropriations  of  the  District  of  Columbia, 
and  indorsed  by  Petty  as  auditor,  and  which  should,  "in  ac- 
cordance with  law  and  the  rules  and  regulations  aforesaid, 
have  been  deposited  in  the  Traders'  National  Bank  of  Washing- 
ton, District  of  Columbia,  as  reimbursements  of  the  Deposit 
and  Assessment  Fimd ;"  that  said  checks  were  not  so  deposited^ 
but,  after  indorsement  as  aforesaid,  "were  cashed  at  the  Cen- 
tral National  Bank  of  Washington,  District  of  Columbia,  and 
the  proceeds  of  said  checks  so  cashed  were  never  in  any  man- 
ner paid  or  accounted  for  to  the  said  plaintiff." 

Third,  that  Petty,  as  auditor,  failed  to  account  for  moneys 
of  the  District  of  Columbia  represented  by  nine  checks  of  speci- 
fied dates  and  amounts  drawn  by  him  as  auditor  to  his  order 
as  auditor  upon  the  Central  National  Bank  of  Washington, 
District  of  Columbia,  charged  to  the  account  of  said  auditor 
in  said  bank,  and  intended  for  deposit  in  the  Traders'  National 
Bank  of  Washington,  District  of  Columbia,  to  reimburse  the 
deposit  and  assessment  fund,  where  said  fund  was  kept;  that 
said  checks,  after  indorsement  by  Petty,  were  not  so  deposited, 
but  were  cashed  at  said  Central  National  Bank  of  Washington, 
and  their  proceeds  never  paid  or  accounted  for  to  the  District 
of  Columbia. 

-  Fourth,  that  Petty,  as  auditor,  failed  to  account  for  other 
moneys  of  the  District  of  Columbia  represented  by  six  checka 
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of  specified  dates  and  amounts  drawn  by  him  as  auditor,  the 
first  three  upon  said  Central  National  Bank  and  the  last  three 
upon  the  National  Capital  Bank  of  Washington,  all  payable 
to  his  order  as  auditor;  that  said  checks,  drawn  as  aforesaid, 
should  have  been  deposited  at  the  said  banks  to  Petty's  credit 
as  auditor ;  that  they  were  not  so  deposited,  but,  after  indorse- 
ment, were  cashed  at  the  Central  National  Bank,  and  the  pro- 
ceeds never  paid  or  accounted  for  to  the  District  of  Columbia. 

Fifth,  that  Petty,  as  auditor,  failed  to  account  for  other 
moneys  of  the  District,  represented  by  two  checks  of  stated 
dates  and  amounts,  drawn  by  him  as  auditor  upon  the  Central 
National  Bank,  payable  to  his  order  "as  disbursing  agent,  Rock 
Creek  Park,  District  of  Columbia ;  that  the  said  checks,  or  the 
proceeds  thereof,  were  used  by  the  said  Petty  in  his  capacity 
as  such  disbursing  agent,  and  the  said  checks  so  drawn  by 
him  as  auditor  were  drawn  without  authority  of  law,  and  the 
proceeds  thereof  were  never  in  any  manner  repaid  or  accounted 
for  to  the  said  plaintiflF." 

To  this  declaration  a  demurrer  was  filed  by  the  sureties  on 
June  22,  1902,  upon  the  ground  that  there  was  no  law,  nor  any 
rule  or  regulation  pleaded,  under  which  Petty  was  chargeable 
with  the  custody  or  otherwise  accountable  for  any  of  the  moneys 
mentioned  in  the  declaration;  in  other  words,  the  question 
raised  by  the  first  demurrer  was  whether,  in  the  absence  of 
controlling  statutory  provisions,  it  was  necessary  to  plead  the 
rules  and  regulations  imder  which  it  was  claimed  Petty  be- 
came the  custodian  of  and  accountable  for  the  moneys  in  the 
declaration  mentioned.  Judgment  of  the  court  sustaining  this 
demurrer  was  entered  February  16,  1906,  whereupon  on  March 
16th,  following,  leave  to  amend  was  sought  and  obtained. 

The  first  amended  declaration  was  filed  on  December  12, 
1906.  In  this  amended  declaration  the  alleged  breaches  were 
copied  verbatim  from  the  original  declaration,  but  were  pre- 
ceded by  a  summary  of  the  statutes,  rules,  and  regulations 
thought  to  apply  to  the  oiRoe  of  auditor  of  the  District  of  Co- 
lumbia, and  which  will  be  noticed  later.  To  this  amended  dec- 
laration the  sureties  again  demurred  upon  the  ground  stated 
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in  the  demurrer  to  the  original  declaration,  the  defraidaDt 
[Petty]  also  demurring.  The  court,  on  October  18,  1907,  aua- 
tained  the  demurrer. 

On  January  5,  1909,  the  death  of  Mr.  Church,  one  of  said 
sureties,  was  suggested,  and  his  executors  were  ordered  to  be 
made  parties.  Upon  the  same  date  leave  was  sought  and  ob- 
tained to  file  a  second  amended  declaration,  the  amendment 
consisting  of  the  addition  of  the  words  ''which  came  into  his 
hands''  in  each  of  the  five  assignments  of  breach,  so  that  each 
of  said  assignments  read,  ''that  said  defendant  Petty,  as  auditor, 
as  aforesaid,  failed  to  account  for  moneys  of  the  District  of 
Columbia  which  came  into  his  hands,  represented  by  checks  of 
amounts,  dates,  and  numbers  given  below,"  etc.,  and,  secondly, 
by  striking  out  the  word  "or*'  in  the  fifth  assignment  of  breach, 
so  that  the  clause  in  which  it  occurs  reads  "that  said  checks 
end  proceeds''  were  used.  To  this  declaration  another  demur- 
rer was  filed  upon  the  ground  previously  alleged.  On  March 
4,  1910,  the  court,  after  hearing,  again  sustained  the  demur- 
rer, whereupon  motion  for  leave  to  amend  was  again  made, 
and  on  June  17,  1910,  this  motion  was  denied  and  judgment 
given  for  the  defendants,  from  which  judgment  this  appeal 
was  taken. 

Mr.  E.  H.  Thomae,  Corporation  Counsel,  and  Mr.  WiUiam 
Henry  White,  Assistant,  for  the  appellant. 

Mr.  J.  J.  Darlington  and  Mr.  W.  C.  Svllivan  for  the  appel* 
lees. 

Mr.  Justice  Robb  delivered'  the  opinion  of  the  Court: 

Appellees  make  no  question  as  to  the  right  of  the  District 
to  take  the  bond  in  suit,  their  sole  contention  being  that  the 
declaration  states  no  breach  of  it.  The  first  question,  there- 
fore, which  logically  presents  itself,  is  whether,  in  an  action 
of  this  kind,  where  liability  depends  upon  prescribed  rules  or 
regulations,  recovery  can  be  had  unless  such  rules  and  regular 
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tions  are  pleaded.  A  careful  review  of  the  authorities  leaves 
no  room  for  doubt  upon  this  question.  The  rule,  as  stated 
by  Dillon  in  his  work  on  Municipal  Corporations,  is  that  "the 
acts,  votes,  and  ordinances  of  the  corporation  are  not  public 
matters,  and  must,  unless  otherwise  provided  by  statute,  be 
pleaded  and  proved."  1  Dill.  Mun.  Corp.  4th  ed.  sec.  83. 
In  Robinson  v.  Denver  City  Tramway  Co.  90  C.  C,  A.  160, 
164  Fed.  174,  Judge  Van  Devanter,  now  Mr.  Judge  Van  De^ 
vanter  of  the  Supreme  Court  of  the  United  States,  said:  "An 
ordinance  is  not  a  public  statute,  but  a  mere  municipal  regu- 
lation; and,  to  make  it  available  in  establishing  a  charge  of 
negligence,  it  must  be  pleaded,  like  any  other  fact  of  which 
judicial  notice  will  not  be  taken.  Here  it  was  not  pleaded, 
and  so  could  not  be  proven." 

"The  general  rule  is  well  settled  [citing  cases]  that  municipal 
ordinances  and  by-laws  are  not  laws  of  which  judicial  notice 
will  be  taken,  but  facts  to  be  pleaded  and  proven.  If  not  duly 
pleaded,  they  cannot  be  proven."  28  Cyc.  Law  &  Proc.  p.  393. 

In  Stittgen  v.  Bundle,  99  Wis.  78,  74  N.  W.  636,  damages 
were  sought  for  an  alleged  false  imprisonment,  and  the  trial 
court  ruled  that  plaintiff's  arrest  was  without  due  process, 
and  that  he  was  entitled  to  recover  damages  from  the  officer 
arresting  him.  In  the  appellate  court  it  was  argued  that  this 
ruling  was  erroneous,  owing  to  an  ordinance  of  the  city  of 
Milwaukee,  granting  authority  to  policemen  of  that  city  to 
make  arrests  in  cases  of  misdemeanor.  The  court  said:  "The 
ordinance  was  not  mentioned  in  the  pleadings  or  introduced 
in  evidence,  and  first  makes  its  appearance  in  the  case  when 
printed  in  appellant's  brief.  The  obligations  of  courts  are 
sufficiently  burdensome  when  they  are  required  to  take  cogni- 
zance of  all  acts  creating  and  granting  powers  to  municipal 
corporations.  They  have  uniformly  refused  to  take  notice  of 
the  acts  and  ordinance  of  such  bodies  except  upon  due  proof. 
[Citations.]  And  the  introduction  of  such  an  ordinance  in 
evidence  when  not  pleaded,  against  proper  objection,  is  error." 

In  Porter  v.  Waring,  69  K  Y.  250,  it  was  said:  "If  the 
court  could  take  judicial  notice  of  the  ordinances  of  a  municipal 
Vol.  xxxvn.— 11. 
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corporation,  it  would  involve  the  consideration  of  all  the  numer- 
ous enactments,  whether  printed  or  otherwise,  which  the  com- 
mon council  have  adopted,  which  relate  to  the  subject  of  the 
controversy,  and  the  existence  of  many  of  which  might  be  en- 
tirely unknown  to  the  parties  or  their  counsel." 

While  some  of  the  cases  hold  that  ordinances  must  be  set 
out  in  hcec  verba,  we  think  the  general  rule  to  be  that  it  is 
sufficient  to  set  forth  their  provisions  in  substance.  Illinois  C, 
B.  Co.  V.  AsUine,  171  111.  313,  49  N.  E.  621 ;  Kip  v.  Paterson, 
26  K  J.  L.  298;  Decher  v.  McSorley,  11  Wis.  91,  86  K  W. 
664;  Wagner  v.  Garrett,  118  Ind.  114,  20  IST.  E.  706;  Lex^ 
ington  v.  Woolfolk,  117  Ky.  708,  78  S.  W.  910.  They  must 
be  carefully  identified,  however,  that  they  may  be  found  with- 
out difficulty. 

We  will  next  review  the  history  of  the  office  of  auditor  and 
the  rules  and  regulations  governing  the  same,  as  given  in  the 
amended  declaration.  The  act  of  July  7,  1870  (16  Stat,  at  L. 
191,  chap.  212),  authorized  the  mayor  and  aldermen  of  the 
city  of  Washington  to  appoint  an  auditor  and  comptroller,  and 
made  it  the  duty  of  the  auditor  to  audit  and  certify  to  the 
comptroller  all  accounts  against  the  corporation,  and  to  retain 
the  originals  of  all  contracts  made  and  orders  given  for  work 
and  improvements  by  the  District.  It  was  the  duty  of  the 
comptroller  to  keep  an  account  of  all  warrants,  of  all  taxes 
levied,  and  all  receipts  for  taxes  given  by  the  collector  and 
register.  The  act  further  provided  that  every  account  against 
the  corporation  of  Washington,  when  audited  and  certified  by 
the  auditor,  should  be  paid  by  warrant  of  the  comptroller, 
countersigned  by  the  mayor.  The  act  provided,  however,  that 
all  moneys  received  from  any  and  all  sources  should  be  de- 
posited by  the  collector  and  register  to  the  credit  of  the  city 
in  a  designated  depository. 

Under  the  act  of  February  21,  1871  (16  Stat,  at  L.  419, 
chap.  62,  U.  S.  Comp.  Stat.  1901,  p.  677),  the  District  of 
Columbia  was  created  a  body  corporate  for  municipal  purposes, 
and  the  power  of  election  and  appointment  of  municipal  officers 
was  lodged  in  its  legislature,  the  act  repealing  the  charter  of 
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the  city  of  Washington  and  abolishing  all  oflSces  of  that  cor- 
poration after  June  7,  1871.  The  act  of  the  legislative  assem- 
bly of  August  23,  1871  (Abert's  Compilation,  page  210),  made 
it  the  duty  of  the  auditor  to  audit  all  accounts  against  the 
District,  to  keep  a  record  of  all  bills  certified  by  him  and  the 
appropriations  to  which  they  are  chargeable,  to  certify  to  the 
comptroller  all  accounts  audited  by  him,  and  to  coimtersign 
all  warrants  drawn  by  the  comptroller,  if  found  correct.  The 
comptroller  was  to  keep  an  account  of  all  appropriations  made 
by  the  legislative  assembly,  and  of  all  evidences  of  indebted- 
ness issued  by  the  District,  to  keep  a  transcript  of  all  assess- 
ments of  taxes,  to  charge  to  the  respective  appropriations  all 
payments  made  upon  certificates  of  the  auditor,  and  to  draw 
warrants  upon  the  treasurer  therefor  if  there  was  a  balance 
to  the  credit  of  the  particular  appropriation. 

The  act  of  June  20,  1874  (18  Stat,  at  L.  116,  chap.  337),, 
abolished  the  existing  form  of  government  and  established  the 
present  system.  This  act  authorized  the  commissioners  to  abol- 
ish and  consolidate  offices  and  make  appropriations  thereto. 
The  declaration  alleges  that  the  board  of  commissioners  con- 
solidated the  office  of  auditor  and  comptroller  and  deputy 
comptroller  by  order  of  August  11,  1876,  and  by  order  of  Aug- 
ust 19,  1876,  modified  that  order  so  as  to  continue  the  office  of 
auditor  and  comptroller,  and  appointed  one  person  to  perform 
the  duties  of  both  offices.  Under  said  order  of  August  llth^ 
which  is  set  out  in  the  declaration,  it  is  provided  "that  the 
clerk  in  the  auditor's  office  who  shall  be  charged  with  the  busi- 
ness of  special  assessments  shall  give  a  bond  to  the  District  of 
Columbia''  for  the  faithful  performance  of  his  duties.  Said 
order  of  August  19th  provided  that  "the  clerk  in  the  auditor's 
office  who  shall  be  charged  with  the  business  of  collecting  and 
accounting  for  special  assessments  shall  give  a  bond  to  the  Dis- 
trict of  Columbia"  for  the  faithful  performance  of  his  duties- 

The  act  of  June  11,  1878  (20  Stat,  at  L.  102,  chap.  180),. 
continued  the  existing  form  of  government  by  commissioners,, 
and  provided  that  all  taxes  should  be  paid  into  the  Treasury 
of  the  United  States,  and  that  the  same,  as  weU  as  appropria- 
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tions  to  be  made  by  Congress,  should  be  disbursed  for  the  ex- 
penses of  the  District  on  itemized  vouchers,  audited  and  ap- 
proved by  the  auditor  of  the  District,  and  certified  by  the  com- 
missioners or  a  majority  of  them. 

The  act  of  Congress  of  March  3,  1881  (21  Stat,  at  L.  466, 
chap.  134),  provided  that  accounts  of  all  disbursements  of 
the  commissioners  of  the  District  should  be  made  to  the  ac- 
counting officers  of  the  Treasury  by  the  auditor  on  vouchers 
certified  by  the  commissioners  as  required  by  law.  The  same 
provision  is  also  contained  in  sec.  3  of  the  act  of  Congress  of 
July  1,  1882  (22  Stat,  at  L.  144,  chap.  263).  These  enact- 
ments were  followed  by  an  order  of  the  commissioners  dated 
December  8,  1882,  abolishing  the  office  of  comptroller  and  im- 
posing his  duties  upon  the  auditor. 

Such  was  the  situation  when  the  bond  was  given.  The  dec- 
laration then  sets  out  that  on  June  13,  1888,  the  commission- 
ers passed  an  order  containing  seven  sections.  An  inspection 
of  the-  order,  which  is  made  a  part  of  the  declaration,  shows 
that  under  sec.  1  the  collector  of  taxes  was  required,  upon  re- 
ceiving a  deposit  for  permit  work,  etc.,  to  give  receipts  there- 
for in  duplicate,  delivering  the  original  to  the  depositor,  and 
transmitting  the  duplicate  to  the  auditor.  This  section  forbids 
the  collector  to  pay  out  moneys  thus  received  except  upon 
requisition  of  the  auditor,  approved  by  the  Conmiissioners. 
Section  2  of  the  order  required  the  superintendents  of  streets 
and  sewers,  respectively,  to  prepare  in  duplicate  pay  rolls  or 
other  vouchers  for  services  rendered  or  materials  furnished,  pay- 
able from  the  permit  fund,  which,  after  approval  by  the  com- 
missioners, were  to  be  "forwarded  to  the  auditor  for  audit  and 
payment."  This  section,  however,  was  followed  by  sec.  3,  re- 
quiring the  auditor,  after  receiving  a  pay  roll  or  other  voucher 
prepared  in  accordance  with  sec.  2,  to  examine  and  approve 
the  same  if  found  correct,  and  make  requisition  upon  the  col- 
lector of  taxes  for  the  amount  thereof,  as  provided  in  sec.  1, 
and  by  sec.  4,  specifying  the  manner  in  which  these  moneys 
should  be  paid  and  by  whom.  That  section  required  "the  pay 
clerk  of  the  auditor's  office"  to  take  the  rolls  thus  prepared,  with 
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the  money  necessary  to  meet  the  same,  to  the  place  where  the 
work  was  being  done,  and  to  pay  in  cash  to  each  claimant  the 
amount  his  due.  This  pay  clerk  was  required  to  give  a  bond 
for  the  faithful  performance  of  the  duties  required  of  him. 
Section  5  required  the  auditor  to  open  an  account  with  the 
coUector  of  taxes,  debiting  him  with  all  deposits  on  account  of 
permit  work  and  license  funds  and  subsequent  deposits,  credit- 
ing the  requisitions  honored  by  the  collector.  Section  6  re- 
quired the  auditor  to  debit  himself  with  moneys  received  from 
the  coUector  of  taxes,  upon  requisitions  made  as  provided  in 
sec  1,  and  to  credit  himself  with  payments  upon  vouchers  duly 
certified  and  approved  as  in  sees.  2  and  7.  The  seventh  and  last 
sections,  which,  however,  is  not  here  involved,  required  the 
auditor,  after  the  completion  of  the  work  for  which  the  deposits 
had  been  made,  to  state  an  account  with  the  depositor,  and  make 
requisition  for  any  balance  or  deposit,  the  receipt  of  the  deposi- 
tor being  the  auditor's  voucher  for  such  payment 

What  constituted  "permit  work,"  the  deposits  on  account  of 
which  made  up  the  "permit  fund,"  is  gathered  from  the  state- 
ment in  the  declaration  that,  in  the  course  of  administration^ 
"the  commissioners  found  it  expedient  that  all  work  done  by 
the  District  of  Columbia  as  the  result  of  cuts  made  in  streets, 
avenues,  roads,  and  alleys  in  said  District  be  paid  from  the  fund 
known  as  the  'Deposit  and  Assessment  Fund,'  which  was  whole- 
cost  work,"  done  at  the  solicitation  of  individual  citizens,  for 
their  benefit  and  at  their  expense. 

The  act  of  Congress  of  March  3,  1891  (26  Stat,  at  L.  1064, 
chap.  546),  provided  "for  one  disbursing  clerk,"  and  authorized 
him  to  pay  laborers  and  employees  of  the  District,  such  pay- 
ments to  be  made  "with  moneys  advanced  to  him  by  the  com- 
missioners in  their  discretion,  upon  pay  rolls  or  other  vouch- 
ers audited  and  approved  by  the  auditor  of  the  District  of  Co- 
Imnbia,  and  certified  by  the  oonmiissioners  as  now  required  by 
law."  This  disbursing  clerk  was  required  to  give  bond  to  the* 
satisfaction  of  the  commissioners  in  the  sum  of  $25,000,  and 
it  was  expressly  provided  that  he  should  be  subordinate  to  the^ 
oommissioners,  and  that  they  should  "in  every  respect  be  respon* 
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sible  to  the  United  States,  the  District  of  Columbia,  and  to  in- 
dividuals for  the  acts  and  doings  of  the  said  disbursing  clerk." 
The  accounts  of  this  disbursing  clerk  were  to  be  audited  by  the 
auditor  of  the  District,  who,  however,  was  required  to  forward 
such  accounts  to  the  commissioners  for  their  approval.  This 
disbursing  clerk,  it  is  alleged  in  the  declaration,  was  the  officer 
designated  in  said  order  of  June  13,  1888,  as  "Pay  Clerk." 

The  act  of  August  7,  1894  (28  Stat,  at  L.  247,  chap.  232), 
provided  for  so-called  "half-cost"  work  by  requiring  property 
owners  desiring  improvements  under  the  permit  system  to  de- 
posit in  advance  with  the  collector  an  amount  equal  to  one  half 
of  the  cost  of  such  improvements.  Moneys  thus  received  by  the 
collector  were  to  be  deposited  by  him  in  the  Treasury  of  the 
United  States,  to  the  credit  of  the  permit  fund.  Upon  the  com- 
pletion of  the  work  the  commissioners  were  required  to  repay 
the  current  appropriation  for  assessment  and  permit  work  out 
of  such  permit  fund,  one  half  the  cost  of  such  work,  and  return 
to  the  depositors  from  the  same  fund  any  surplus  remaining 
over  and  above  one  half  the  cost  of  the  work.  It  will  be  noticed 
that  this  statute  was  not  enacted  until  several  years  after  the 
promulgation  of  said  order  of  June  13,  1888,  and  was  authority 
for  half-cost  and  not  whole-cost  work. 

The  declaration  alleges  that  on  the  6th  of  February,  1897,  the 
commissioners  passed  an  order  providing  that  for  convenience 
in  keeping  the  account  "in  case  of  repairs  made  by  the  District 
of  cuts  in  pavements  and  other  work  done  by  the  District,  which 
were  paid  for  from  private  deposits,  a  general  account  be 
opened,  styled  'Deposit  and  Assessment  Fund,'  and  that  all 
material  and  labor  for  such  works  to  be  charged  against  said 
account,  and  to  be  paid  by  assessments  against  the  deposits  made 
for  such  purposes." 

The  act  of  June  30,  1898  (30  Stat,  at  L.  525,  chap.  640), 
provided  for  the  appointment  by  the  commissioners  of  the  Dis- 
trict of  a  disbursing  officer  for  the  District,  who  was  required 
to  give  bond  in  the  sum  of  $50,000.  This  act  expressly  pro- 
vided that  thereafter  advances  in  money  should  be  made  "on 
the  requisition  of  said  commissioners  to  the  said  disbursing  of- 
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ficer  instead  of  to  the  commissioners/'  and  reqtiired  him  to  ac* 
count  for  the  same  as  then  ^'required  by  law  of  the  said  com* 
missioners." 

The  only  other  act  necessary  to  be  noticed  is  the  act  of  July 
1,  1902  (32  Stat  at  L.  592,  chap.  1362),  requiring  the  auditor 
of  the  District  to  continue  to  prepare  and  countersign  all  checks 
issued  by  the  disbursing  oflicer,  no  check  of  such  officer  involv- 
ing the  disbursement  of  public  moneys  to  be  valid  unless  so 
countersigned. 

It  is,  of  course,  axiomatic,  that  while  duties  akin  to  those 
expressly  imposed  upon  a  bonded  officer  may  be  subsequently 
devolved  upon  him  so  as  to  charge  his  sureties,  duties  of  a  wholly 
different  character  may  not,  the  reason  being  that  one  class  of 
duties  may  reasonably  be  presumed  to  have  entered  into  the 
contemplfition  of  the  parties  at  the  time  of  the  execution  of  the 
bond,  while  the  other  class  may  not.  Oassen  v.  United  States, 
97  TJ^  S.  584,  24  L.  ed.  1009 ;  2  Brandt,  Suretyship  &  Guaran- 
ty, sec.  660.  The  question  before  us  in  this  case,  however,  is 
not  so  much  whether  there  has  been  a  breach  of  any  after-im- 
posed duties  on  the  part  of  the  auditor  as  whether,  upon  this 
record,  it  can  be  said  that  responsibility  for  the  custody  of  the 
moneys  mentioned  in  the  declaration  in  any  way  devolved  upon 
him. 

It  is  so  apparent,  we  think,  as  to  render  discussion  imneces- 
sary,  that  down  to  the  promulgation  of  said  order  of  June  13, 
1888,  there  was  no  law,  rule,  or  regulation  making  the  auditor 
of  the  District  custodian  or  accountable  for  public  moneys.  It 
is  insisted  by  the  appellees  that  the  whole-cost  work,  to  which 
the  "permit  work"  deposit  mentioned  in  this  order  was  de- 
voted, was  entirely  unauthorized  by  law,  and  hence  that  the 
order  is  not  material  here.  We  can  find  no  statute  authorizing 
the  District  to  receive  or  expend  such  permit  work  deposits.  On 
the  contrary,  the  Commissioners  were  prohibited  from  contract- 
ing for  improvement  of  streets,  etc.,  "except  in  pursuance  of 
appropriations  made  by  law.'^  Abort's  Compilation,  chap.  19, 
sees.  29,  31,  pages  201-202.  The  order,  therefore,  has  no  place 
in  this  inquiry,  as  the  moneys  received  from  citizens  for  street 
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improvements  were  not  public  moneys  in  any  legal  sense.  The 
transaction  was  between  the  individuals  holding  the  office  of 
conmiissioner  and  the  citizens  who  advanced  the  money. 

The  act  of  1891,  making  appropriations  "for  one  disbursing 
clerk/^  provided  that  payments  to  laborers  and  employees  should 
be  made  by  such  clerk  with  moneys  advanced  to  him,  not  by  the 
auditor,  but  by  the  commissioners.  This  disbursing  clerk  was 
also,  under  the  act,  required  to  give  bond  to  the  United  States, 
and  was  made  subordinate  not  to  the  auditor,  but  to  the  com- 
missioners. His  derelictions  the  act  expressly  charged  not  to 
the  auditor,  but  to  the  conmiissioners.  The  auditor  was  re- 
quired to  audit  the  accounts  of  this  disbursing  clerk,  but  again 
the  act  placed  responsibility  upon  the  commissioners  by  requir- 
ing the  auditor  promptly  to  forward  such  accounts  to  them  for 
approval.  From  1891  to  the  act  of  June  30,  1898,  it  is  con- 
ceded there  was  no  change  in  the  method  of  disbursement.  That 
act,  as  noted,  created  a  disbursing  officer  for  the  District,  re- 
quired him  to  be  appointed  by  the  commissioners,  and  required 
him  to  give  bond  for  the  faithful  performance  of  his  duties  "in 
the  disbursing  and  accounting,  according  to  law,  for  all  moneys 
of  the  United  States  and  of  the  District  of  Columbia  that  may 
come  into  his  hands."  The  proviso  following,  that  advances  in 
money  should  be  made  to  the  disbursing  officer  "instead  of  to  the 
commissioners,"  and  that  he  should  account  for  such  moneys 
"as  now  required  by  law  of  said  commissioners,"  n^atives  the 
contention  that  it  was  then  understood  that  advances  had  pre- 
viously been  made  to  the  auditor,  and  is  in  affirmation  of  the 
proposition  that  such  advances  had  previously  been  made  to  the 
commissioners. 

The  declaration  specifically  assigns,  as  the  breach  for  which 
recovery  is  sought,  the  failure  on  the  part  of  the  auditor  to 
account  for  certain  checks  alleged  to  represent  moneys.  Thv? 
exact  nature  of  these  various  transactions  is  set  out  in  the 
declaration.  There  was  no  law  making  it  the  duty  of  the  au- 
ditor to  have  the  custody  of  or  to  disburse  any  of  these  moneys, 
nor  does  the  declaration,  as  we  have  found,  set  out  any  pre- 
scribed rule,   order,   or  regulation   imposing  said   duties,  or 
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either  of  them,  upon  the  auditor.  It  follows,  therefore,  that 
the  demurrer  was  rightly  sustained. 

The  refusal  of  the  court  to  permit  still  further  amendment 
of  the  declaration  is  assigned  as  error.  While  it  is  difficult  to 
perceive  how  the  defect  in  the  declaration  could  be  overcome 
by  amendment,  we  are  certainly  not  prepared  to  hold  that  there 
was  an  abuse  of  discretion  by  the  trial  court  in  overruling  the 
motion.  Almost  eight  years  had  intervened  since  the  filing  of 
the  original  declaration.  An  oral  motion  for  leave  to  file  a 
third  amendment  was  made,  unaccompanied — so  far  as  the 
record  discloses — by  any  showing  of  cause  or  by  any  suggestion 
as  to  the  character  of  the  proposed,  amendment.  In  the  cir- 
cumstances, the  court  was  entirely  justified  in  overruling  the 
motion. 

Judgment  affirmed,  with  costs.  Affirmed. 

A  writ  of  error  to  the  Supreme  Court  of  the  United  States 
was  allowed^  on  application  of  the  appellant 


NORLINQ  V.  HAYES. 


Patents;  Intebtebenoe;  DnJGBNCE;  Appeal  and  Ebbob;  Statutobt  Bab; 
Intebvening  Rights;  Reissue. 

1.  A  party  to  an  interference  is  entitled  to  make  the  counts  involving  the 

issue,  Inhere  he  has  disclosed  certain  of  the  elements  of  the  invention 
within  the  fair  and  natural  meaning  of  the  terms  employed  to 
describe  them,  and  differing  in  degree  rather  than  substance  from 
those  disclosed  by  the  other  party. 

2.  In   an   interference   involving  an   improvement   in   a   pneumatic  drill, 

where  it  appears  that  one  of  the  parties,  who  was  the  first  to  conceive, 
did  not  file  his  application  or  attempt  to  reduce  to  practice  by  con- 
structing a  drill  embodying  the  invention  of  the  issue  for  three  years 
after  being  in  a  position  to  do  so,  and  consumed  eight  months  in  the 
preparation  of  his  application,  although  the  invention  was  of  oom- 
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parative  simplicity,  during  which  period  of  inactiWty  the  other  party 
applied  for  and  was  granted  a  patent,  it  will  be  held  that  the  former 
party  was  lacking  in  diligence. 
3,  Where  each  of  the  parties  to  an  interference  has  been  granted  a  patent, 
and  an  interference  is  declared  on  a  reissue  application  of  the  first 
patentee,  embodying  the  claims  of  the  other's  patent,  and  not  chan- 
ging the  description  of  the  applicant's  original  application,  this  court 
on  an  appeal  from  a  decision  of  the  Commissioner,  awarding  priority 
to  the  applicant  for  the  reissue,  has  no  power  or  jurisdiction  to  de- 
termine  whether  a  statutory  bar  of  intervening  rights  exists  against 
the  granting  of  a  reissue  patent  to  such  applicant  (Reconsidering 
Skinner  v.  Carpenter,  36  App.  D.  C.  178,  and  construing  sec.  4904, 
Rev.  Stat  U.  S.  Comp.  Stat  1901,  p.  3389,  and  citing  Allen  v. 
United  States,  26  App.  D.  C.  8,  S.  C.  203  U.  8.  476,  61  L.  ed.  281, 
27  Sup.  Ct.  Rep.  141;  Kreag  v.  Geen,  28  App.  D.  C.  437:  Burson 
v.  Vogely  29  App.  D.  C.  388;  Gueniffet  v.  Wictorsohn,  30  App.  D.  C. 
432;  Re  Fullagar,  32  App.  D.  C.  222;  Lecroiw  v.  Tyherg,  33  App.  D. 
C.  586;  and  distinguishing  Podlesak  v.  Mclnnemey,  26  App.  D.  0. 
405.) 

No.  689.    Patent  Appeals.    Submitted  January  12,  1911.    Decided  May  1, 

1911. 

Hearing  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents  in  an  interference  case.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  Clarence  Poole,  Mr.  Taylor  E.  Brown,  and  Mr.  Clar- 
ence E.  Mehlhope  for  the  appellant. 

Mr.  Samuel  E.  Hihhen  and  Mr.  Charles  J.  O'Neill  for  the 
-appellee. 

Mr.  Justice  Eobb  delivered  the  opinion  of  the  Court: 

This  appeal  is  from  concurrent  decisions  of  the  Patent  Of- 
fice tribunals  in  an  interference  proceeding  in  which  priority  of 
invention  was  awarded  to  appellee,  George  H.  Hayes. 

The  invention  comprises  an  improvement  in  the  pneumatic 
<lrill  known  as  the  "Little  Giant,"  patented  by  one  Kimman. 
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In  the  Little  Oiant  drill  there  are  four  power  cylinders  ar- 
ranged in  pairs,  the  cylinders  of  each  pair  being  one  abore  the 
other,  and  the  two  pairs  being  placed  at  right  angles  to  each 
other.  The  cylinder  pistons  act  upon  the  common  crank  shaft 
which  drives  the  tooL  Two  cylinder  valves  arranged  parallel 
with  the  pairs  of  cylinders  supply  air  under  pressure  to  the 
admission  ports  of  the  cylinder.  In  the  present  invention  the 
cylinder  valves  of  the  Little  Giant  motor  have  been  displaced 
by  cylindrically  oscillating  valves,  as  will  appear  from  the  fol- 
lowing counts,  which  disclose  the  nature  of  the  invention  set 
forth  in  the  eight  counts  of  the  issue : 

"1.  A  portable  pneumatic  motor  comprising  a  plurality  of 
sets  of  power  cylinders,  arranged  at  an  angle  to  each  other, 
pistons  in  said  cylinders,  a  crank  shaft  with  which  the  said  pis- 
tons are  connected,  the  cylinders  of  each  set  being  parallel  with 
each  other,  and  having  their  central  axes  in  a  plane  which  is 
radial  with  respect  to  the  axis  of  the  crank  shaft,  valves  for  said 
cylinders,  embracing  rotative  valve  plugs,  the  central  axis  of 
which  are  parallel  with  the  axis  of  the  crank  shaft,  and  each  of 
which  is  common  to  all  of  the  cylinders  of  one  set  of  cylinders, 
and  operative  connections  between  the  crank  shaft  and  said 
valve  plugs  for  actuating  the  latter." 

"4.  A  portable  pneumatic  motor  comprising  a  casing  provid- 
•ed  with  a  plurality  of  sets  of  power  cylinders,  pistons  in  said 
cylinders,  and  a  crank  shaft  with  which  said  pistons  are  con- 
nected, the  cylinders  of  the  several  sets  having  their  central 
axes  in  planes  which  are  radial  with  respect  to  the  axis  of  the 
crank  shaft,  and  are  at  an  angle  to  each  other,  said  casing  being 
also  provided  between  the  outer  ends  of  the  cylinders,  with  a 
supply  chamber  for  the  pressure  fluid,  located  between  the  outer 
ends  of  said  cylinder,  and  also  having,  between  said  supply 
chamber  and  the  cylinders,  cylindric  valve  chambers,  the  central 
axis  of  which  are  at  right  angles  to  the  axis  of  the  cylinders, 
and  parallel  with  the  crank  shaft,  rotative  valve  plugs  located 
in  said  chambers,  said  valve  plugs  each  having  a  plurality  of 
sets  of  valve  ports  or  passages,  one  for  each  of  the  cylinders 
jassociated  therewith,  and  the  valve  casings  having  ports  or  pas- 
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sages  leading  from  the  said  supply  chamber  to  the  said  valve 
chambers,  and  connections  between  the  crank  shaft  and  the  said 
valve  pings  for  giving  motion  to  the  latter." 

^^7.  A  portable  pneumatic  motor  comprising  a  crank  shaf  t,  a 
power  cylinder,  a  valve  for  controlling  the  admission  of  pres- 
sure fluid  to  and  its  exit  from  said  cylinder,  said  valve  embra- 
cing a  rotative  valve  plug  the  exis  of  which  is  at  right  angles  to 
the  central  axis  of  the  cylinder,  and  parallel  with  the  crank 
shaft,  an  admission  port  in  said  valve  plug  throng  which  pres- 
sure fluid  is  admitted  to  the  outer  end  of  the  cylinder,  and  an 
exhaust  port  in  said  plug,  connected  with  an  exhaust  passage 
which  extends  longitudinally  through  the  plug,  and  opens 
through  one  end  of  the  same." 

Hayes  filed  an  application  December  4,  1902,  the  claims  of 
which  are  directed  to  a  reversing  mechanism.  A  patent  was 
granted  upon  this  application  July  21,  1903.  On  September 
21,  1903,  Reinhold  A.  Norling  filed  his  application  contain- 
ing the  counts  of  the  issue,  and  a  patent  was  granted  to  him  on 
June  21,  1904.  This  patent  coming  to  the  notice  of  Hayes,  he, 
on  August  2,  1906,  filed  a  reissue  application  embodying  the 
claims  of  the  Norling  patent,  and  without  in  any  way  chan- 
ging the  illustration  and  description  of  the  original  Hayes  ap- 
plication. An  interference  was  thereupon  declared,  when  Kor- 
ling  filed  a  motion  that  it  be  dissolved  as  to  claims  3,  4,  and  6^ 
the  grounds  of  the  motion  being  in  substance  that  those  counts, 
when  read  in  the  light  of  Hayes's  specification,  are  unpatenta- 
ble over  the  prior  art ;  that  there  is  no  basis  in  Hayes's  original 
specification  for  count  6.  The  Examiner  overruled  Norling's 
contention  as  to  count  6,  but  sustained  it  as  to  counts  3  and 
4.  The  Examiner  also  dissolved  the  interference  as  to  counts 
1,  2,  5,  and  8  upon  the  same  ground,  although  the  question  had 
not  been  raised  by  N'orling's  motion.  Upon  appeal  to  the  Ex- 
aminers-in-Chief,  the  decision  of  the  Examiner  as  to  counts 
1,  2,  3,  4,  6,  and  8  was  reversed,  and  those  counts  were  held 
patentable  to  Hayes.  The  case  then  went  to  the  Examiner-of- 
Interferences,  who,  in  an  exhaustive  opinion,  reviewed  the  evi- 
dence and  awarded  priority  of  invention  to  Hayes.    He  found 
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that  while  Norling  was  the  first  to  conceive  the  subject-matter 
of  all  the  counts  save  one  (count  7),  he  was  the  last  to  reduce 
to  practice,  and  that  there  was  a  lack  of  diligence  on  his  part 
at  and  subsequent  to  the  time  of  the  entry  of  Hayes  into  the 
field.  He  expressed  the  opinion  that  "notwithstanding  Hayes 
has  established  priority  of  invention,  the  evidence  apparently 
shows  a  clear  case  of  intervening  rights  on  the  part  of  Nor- 
ling,"  and  "that  the  Hayes  reissue  should  be  refused  notwith- 
standing his  earlier  invention  of  the  subject-matter."  Upon  ap- 
peal, the  Examiners-in-fchief,  after  a  thorough  and  careful  re- 
view of  the  case,  affirmed  the  decision  of  the  Examiner  of  In- 
terferences on  the  question  of  priority,  and  upon  the  question 
of  statutory  bar  said:  "The  existence  of  a  statutory  bar  has 
nothing  to  do  with  the  question  of  priority,  and  the  Examiner 
of  Interferences  has  called  the  Commissioner's  attention  to  the 
matter  under  rule  126.  Consideration  of  the  point  by  us  is 
therefore  unnecessary."  An  appeal  was  taken  to  the  Commis- 
sioner, who  again  reviewed  the  evidence,  and  in  a  well-consid- 
ered opinion  awarded  priority  of  invention  to  Hayes,  saying 
that  the  question  whether  "a  statutory  bar  of  intervening  rights 
exists  against  the  granting  of  a  reissue  patent  to  Hayes"  is  sub- 
sidiary to  the  question  of  priority  of  invention,  and  "will  be 
deferred  until  the  final  determination  of  this  interference." 

1.  We  agree  with  the  Patent  Office  "that  Hayes  is  entitled 
to  make  all  of  the  counts,  he  having  disclosed  an  air  chamber 
and  valves  with  ports  and  passages  within  the  fair  and  natural 
meaning  of  those  terms,  and  only  diflFering  in  degree  rather  than 
substance  from  those  disclosed  by  Norling." 

2.  Norling's  assignee  and  employer  is  the  Aurora  Automatic 
Machinery  Company  of  Aurora,  Illinois.  Hayes  assigned  his 
invention  to  his  employer,  the  Chicago  Pneumatic  Tool  Com- 
pany of  Chicago,  Illinois,  that  company  being  the  successor  of 
the  Standard  Pneumatic  Tool  Company  of  the  same  place.  The 
Aurora  Company,  from  some  time  prior  to  1901  to  about 
March,  1902,  manufactured  Little  Giant  drills  for  the  Stand- 
ard Pneumatic  Tool  Company,  in  whose  employ  was  Kimman, 
the  patentee.    We  do  not  deem  it  necessary  to  review  in  detail 
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the  evidence  before  us,  for  that  has  been  satisfactorily  done  by 
the  Patent  Office.  It  is  sufficient  to  state  that,  accepting  appel- 
lant's evidence  at  its  face  value,  he  was  in  full  possession  of 
this  invention  as  early  as  August,  1901.  Indeed,  his  principal 
witness,  Levedahl,  who  was  at  one  time  president  and  chief 
mechanical  engineer  of  the  Aurora  Company,  testifies  that  he 
could  then  have  constructed  a  machine  embodying  the  invention 
from  the  disclosure  made  to  him  by  Norling.  Levedahl  further 
testifies  that  he  then  considered  the  invention  a  valuable  im- 
provement over  the  prior  art  Shortly  thereafter  the  Aurora 
Company  arranged  for  the  construction  of  bicycle  motors,  and 
intentionally  sidetracked  Norling's  invention,  although  Nor- 
ling  was  by  contract  bound  to  assign  his  inventions  to  the  com- 
pany, or  at  least  give  the  company  the  first  opportunity  to  pur^ 
^ase  them.  There  was  evidence  that  it  was  suggested  to  Nor- 
ling  that  he  attempt  to  interest  others  in  his  invention.  He, 
however,  did  nothing  of  the  kind,  but  devoted  his  time  to  other 
matters. 

The  evidence  clearly  shows  that  Hayes  conceived  the  inven- 
tion embodied  in  all  the  counts  save  count  7  in  March  1902,^ 
and  that  he  conceived  the  invention  set  forth  in  count  7  in  May 
of  the  same  year.  His  application,  as  previously  stated,  waa 
filed  on  December  4th,  following.  Early  in  August,  1902^ 
Hayes  went  to  Europe,  to  take  charge  of  work  there  for  his 
company,  and  within  six  weeks  from  the  time  he  landed,  he  not 
only  had  made  drawings  for  the  making  of  his  first  drill,  but  had 
actually  constructed  and  tested  a  drill.  He  made  a  second  drill 
in  London  about  the  middle  of  October,  1902,  which  he  sent  to 
America  about  the  1st  of  December,  following.  The  evidence 
conclusively  shows  that  this  drill  was  taken  to  Chicago  on  De- 
cember 15,  1902,  where  it  was  inspected  by  Kimman,  the  pat- 
entee of  the  Little  Giant  drill.  On  the  day  following  this  inspec- 
tion, Kimman  called  at  the  Aurora  Company's  plant,  and  there 
saw  Levedahl,  to  whom  he  disclosed  the  invention.  Levedahl 
admits  this  interview,  saying  *^^Ir.  Kimman  called  on  us  in  the 
fall  of  1902 ;  I  think,  in  the  latter  part  of  November  or  in  De- 
cember; I  couldn't  place  the  date  exactly;  and  he  told  me  that 
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Mr.  Hayes  had  made  a  drill,  which  he  explained  somewhat  I 
remember  particularly  that  he  explained  the  position  of  the 
valves,  the  valves  being  oscillating  and  placed  inside  of  the 
sector  formed  by  the  two  cylinders  and  the  body  of  the  drill. 
From  what  little  explanation  Mr.  Kimman  gave,  I  gathered 
the  idea  that  the  valves  were  placed  somewhat  in  the  same  posi- 
tion as  Mr.  Norling  had  placed  them  in  his  invention ;  and  I 
mentioned  then  that  we  had  had  a  design  in  the  shop  for  some 
time  of  that  kind.  I  think  Mr.  Kimman  told  me  that  this  drill 
was  made  in  London  or  in  England,  at  least,  by  Mr.  Hayes,  and 
that  he  had  heard  very  favorable  reports  of  the  same,  and  that 
the  drill  was  going  to  come  here.^'  Levedahl  further  says  that 
he  then  informed  Kimman  of  the  Norling  invention,  but  in  this 
he  is  contradicted  by  Kimman.  It  is  significant  that  Norling 
was  then  instructed  to  proceed  with  the  preparation  of  work- 
ing drawings  for  the  manufacture  of  the  new  drill.  These 
drawings  were  not  completed  until  May,  1903. 

A  clearer  case  of  inexcusable  delay  would,  in  our  opinion,  be 
difficult  to  find.  Accepting  Norling's  testimony,  he  was  in  a 
position  in  August,  1901,  either  to  file  an  application  or  to  re- 
duce his  invention  to  practice  by  actually  constructing  a  drill ; 
and  yet  between  that  time  and  January,  1903,  he  did  practically 
nothing.  The  two  new  drawings  were  unnecessary,  and  their 
preparation  required  very  little  time.  Moreover,  eight  months 
were  consumed  in  the  preparation  of  the  application  after  Leve- 
dahl instructed  Norling  to  proceed.  In  view  of  the  compara- 
tive simplicity  of  the  invention,  this  was  an  unreasonable  time. 
We  fully  concur  with  the  finding  of  the  Patent  Office  of  a  lack 
of  diligence  on  the  part  of  Norling. 

3.  While  the  question  of  intervening  rights,  so-called,  was 
not  directly  raised  in  the  original  motion  to  dissolve  the  inter- 
ference, it  is  apparent  from  the  record  that  it  was  pressed  before 
the  tribunals  of  the  Patent  Office,  and  we  will  therefore  con- 
sider the  question  as  raised. 

Upon  the  argument  of  the  case  at  bar,  leave  was  sought  and 
obtained  to  file  additional  briefs  directed  to  this  question,  ow- 
ing to  the  decision  of  the  court  in  Skinner  v.  Carpenter,  3^ 
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App.  D.  C.  178.  In  that  case  Carpenter  was  a  reissue  appli- 
cant. Skinner's  application  had  been  filed  between  the  filing 
of  Carpenter's  original  and  reissue  applications.  Priority  of 
invention  was  awarded  Carpenter.  Upon  appeal  to  this  court, 
the  question  of  intervening  rights  having  been  raised  below,  and 
relied  upon  here,  we  ruled  (Carpenter  not  being  represented) 
that,  in  the  circumstances  of  the  case,  Carpenter  was  not  en- 
titled to  a  reissue  of  his  patent,  and  reversed  the  decision  of  the 
Commissioner.  We  did  not,  however,  award  priority  of  in- 
vention to  Skinner.  Theretofore,  when  it  was  apparent  that 
neither  party  was  really  entitled  to  a  patent,  we  had  contented 
ourselves  with  the  mere  intimation  to  that  effect  Kre(tg  v. 
Oeen,  28  App.  D.  C.  437.  As  the  question  is  an  important 
one,  and  as  our  decision  in  the  Carpenter  Case  was  rendered 
without  both  parties  being  represented,  and  as  little  time  has 
intervened  since  the  rendition  of  that  decision,  we  will  con- 
sider the  matter  de  novo. 

Under  sec.  4904,  Eev.  Stat.  (U.  S.  Comp.  Stat.  1901,  p. 
8389)  the  Commissioner  is  authorized  to  declare  an  interfer- 
•ence  between  pending  applications,  or  between  a  pending  appli- 
cation and  an  unexpired  patent,  and  to  "direct  the  Primary 
Examiner  (now  the  Examiner  of  Interferences)  to  proceed  to 
-determine  the  question  of  priority  of  invention/*  The  Com- 
missioner is  authorized  to  "issue  a  patent  to  the  party  who  is 
adjudged  the  prior  inventor,"  unless  an  appeal  is  taken,  as  the 
law  provides.  Under  the  act  of  February  9,  1893  (27  Stat,  at 
L.  434,  chap.  74),  "any  party  aggrieved  by  a  decision  of  the 
Commissioner  of  Patents  in  any  interference  case  may  appeal 
therefrom"  to  this  court.  Our  jurisdiction  in  interference  cases 
is  solely  dependent  upon  this  statute.  What  is  the  extent  of 
the  jurisdiction  there  conferred  ? 

Prior  to  Podlesak  v.  Mclnnemey,  26  App.  D.  C.  405,  this 
court  declined,  except  where  very  unusual  circumstances  ex- 
isted, to  consider  the  right  of  either  party  to  make  the  claims 
of  the  issue.  In  that  case,  however,  after  careful  consideration, 
the  court  modified  its  earlier  views,  and  ruled  that,  inasmuch 
as  the  right  of  a  party  to  make  a  claim  goes  to  the  foundation 
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of  the  interference,  and  determines  the  question  of  priority  in 
favor  of  the  other  party,  it  would  consider  the  question. 

In  AUen  v.  United  States,  26  App.  D.  0.  8,  this  court,  after 
investigation,  ruled  that  interferences  are  "instituted  for  the 
pwrpoae  of  deciding  the  qiLestion  of  priority  of  invention,  and 
for  no  other  pvrpoae."  This  case  went  to  the  Supreme  Court, 
(203  U.  S.  476,  61  L.  ed.  281,  27  Sup.  Ot.  Kep.  141),  where 
it  was  said :  "The  statute  is  explicit.  It  limits  the  declaration 
of  interferences  to  the  question  of  priority  of  invention.  Sec- 
tion 4904  provides  that  in  case  of  conflict  of  an  application  for 
a  patent  with  a  pending  application  or  with  an  unexpired  pat- 
ent (as  in  the  case  at  bar),  the  Commissioner  shall  give  notice 
thereof,  *and  shall  direct  the  primary  examiner  to  proceed  to 
determine  the  question  of  priority  of  invention.'  *  *  *  We 
concur  with  the  views  expressed  [in  this  court],  that  the  stat- 
utes provide  only  for  appeals  upon  the  question  of  priority  of 
invention.  Appeals  on  other  questions  are  left  to  the  regulation 
of  the  Patent  Office,  under  the  grant  of  power  contained  in  sec, 
483  (U.  S.  Comp.  Stat.  1901,  p.  272)." 

In  the  case  of  Re  Fullagar,  32  App.  D.  C.  222,  it  was  held 
that  our  jurisdiction  to  entertain  appeals  from  the  Commis- 
sioner of  Patents  is  limited  to  two  classes  of  cases:  First, 
where  the  claims  of  an  application  for  a  patent  or  the  reissue 
of  a  patent,  after  having  been  twice  rejected,  have  been  finally 
rejected  on  appeal  to  the  Commissioner;  and,  second,  where, 
on  an  appeal  to  the  Conmiissioner  in  an  interference  proceed- 
ing, there  has  been  a  final  decision  of  priority  in  favor  of  one  of 
the  parties  thereto. 

In  Burson  v.  Vogel,  29  App.  D.  C.  388,  the  question  of  Bur- 
son's  right  to  a  patent  because  of  the  statutory  bar  of  public 
use  was  raised,  but  this  court  declined  to  consider  it,  saying: 
"The  question  is  one  for  the  consideration  of  the  Commissioner 
on  the  final  allowance  of  the  patent.'' 

In  Oueniffet  v.  Wictoraohn,  30  App.  D.  C.  432,  the  court 

said :    "It  is  unnecessary  to  determine  what  right  either  of  the 

parties  ultimately  may  have  to  a  patent  under  their  pending 

applications,"  the  only  question  involved  being  that  of  priority 

Vol.  xxxvn.— 12. 
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of  invention.     This  ruling  was  followed  in  Lecroix  v.  Tyherg, 
33  App.  D.  C.  586. 

The  distinction  between  the  situation  in  the  Podlesak  Case 
and  that  in  the  present  case  is  apparent.  In  the  former,  if  one 
of  the  parties  had  no  right  to  make  the  claims  of  the  issue,  that 
is,  if  his  application  did  not  disclose  the  invention,  and  the  ap- 
plication of  his  adversary  did  disclose  it,  the  finding  of  that 
fact  necessarily  resulted  in  an  award  of  priority.  In  the  pres* 
ent  case,  a  finding  that  a  patent  ought  not  to  be  issued  to  Hayes, 
notwithstanding  he  is  the  prior  inventor,  in  no  way  affects  the 
sole  question  involved  in  the  interference,  namely,  the  ques- 
tion of  priority ;  in  other  words,  such  a  finding  would  not  en- 
title Norling  to  an  award  of  priority.  Had  the  Commissioner 
ruled  that  the  structure  of  each  applicant  contained  patentable 
features,  and  that  there  was  no  interference  in  fact,  and  we 
had  sustained  the  latter  ruling,  could  it  be  maintained  that 
either  party  would  have  the  right,  as  against  the  other,  to  urge 
the  bar  of  public  use  ?  Manifestly  not.  We  see  no  distinction 
in  principle  between  the  supposed  case  and  the  case  before  us. 
Again,  if  the  Commissioner  ultimately  decides  to  grant  the  ap- 
plication of  Hayes  for  the  reissue  of  his  patent,  no  appeal  will 
lie  to  this  court  from  that  decision;  and  yet  appellant  asks  us 
to  decide  this  very  question,  upon  the  ground  that  its  determi- 
nation is  necessary  to  a  decision  of  the  question  of  priority  of 
invention.  It  should  be  remembered  that  this  is  not  an  in- 
fringement suit,  but  a  proceeding  under  a  statute  which  pro^ 
vides  for  the  determination  of  a  single  issue, — ^that  of  priority 
of  invention. 

We  conclude,  therefore,  that  we  are  without  jurisdiction  in 
this  proceeding  to  pass  upon  the  question  suggested. 

Decision  of  the  Commissioner  aflBrmed.    The  clerk  will  cer- 
tify this  opinion  as  by  law  required.  Ajjirmed. 
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1.  Tbe  fact  that  the  invention  of  the  issue  in  an  interference  is  an  ex< 

tremely  narrow  one  is  material  in  determining  the  question  whether 
one  of  the  parties,  in  the  light  of  his  original  specifications  and 
drawings,  was  entitled  to  make  the  claims  of  the  issue. 

2.  In  an  interference  between  an  applicant  for  a  reissue  and  a  patentee, 

in  which  the  question  was  whether  the  applicant  had  the  right  to 
make  the  claims  of  the  issue,  it  was  held  upon  a  review  of  the 
record,  that  the  applicant  had  not  attempted  to  introduce  a  new 
element  into  the  device  of  his  original  disclosure,  but  simply  de- 
scribed an  apparent  function  of  that  device,  and  that  his  patent  dis- 
closed the  invention  of  the  issue,  and  that  he  was  entitled  to  an 
award  of  priority. 

3.  There  being  no  concealment  of  the  invention,  the  question  whether  a 

party  to  an  interference  was  guilty  of  delay  in  filing  his  application 
for  a  reissue  is  not  pertinent  to  the  issue. 

4.  In  an  interference  between  a  patentee  and  an  applicant  for  a  reissue, 

the  former  has  no  right  to  raise  the  question  of  intervening  rights. 
(Following  Norling  v.  Hayes,  ante  169.) 
ft.  Where,  upon  a  suggestion  of  the  diminution  of  the  record  by  the  ap- 
pellee, this  court  granted  the  writ  of  certiorari  upon  condition  that 
the  appellee  deposit  with  the  clerk  the  estimated  cost  of  the  addi- 
tional matter,  in  order  that  the  appellant  might  be  reimbursed  if  it 
should  appear  that  the  additional  matter  was  immaterial,  and  it  was 
found  on  the  hearing  that  such  additional  matter,  so  printed,  waa 
immaterial  and  unnecessary,  the  clerk  was  directed  to  reimburse 
the  appellant  for  the  printing  of  such  additional  matter. 

No.  608.    Patent  Appeals.    Submitted  January  17,  1911.    Decided  May  1,. 

1911. 

Hearing  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents  in  an  interference  case.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
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Mr.  George  W.  Rea  and  Mr.  Everett  E.  Kent  for  the  appel- 
lant 

Mr.  Frederick  L,  Emery,  Mr.  Thomas  B,  Booth,  Mr.  Irving 
U.  Townsend,  and  Mr.  Henry  T.  Williams  for  the  appellee. 

Mr.  Justice  Robb  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  concurrent  decisions  of  the  three 
tribunals  of  the  Patent  Office,  awarding  priority  of  invention 
to  Reuben  H.  Chase,  an  applicant  for  reissue,  as  against  Clar- 
ence B.  Frost,  the  patentee  and  other  party  to  the  interference. 

Frost  filed  his  application  May  16th,  1906,  and  a  patent  was 
granted  him  April  2d,  1907.  Chase  filed  his  original  applica- 
tion December  14th,  1904,  receiving  a  patent  thereon  Septem- 
ber 4th,  1906.  On  July  22d,  1908,  he  filed  an  application  for 
reissue,  copying  the  claims  of  the  Frost  patent,  as  follows : 

"1.  In  apparatus  of  the  class  described,  a  holder  for  a  sup* 
ply  of  elastic  tape,  a  device  for  rendering  the  tape  adhesive,  a 
stationary  guide  for  the  tape,  set  between  the  supply  and  said 
device,  holding  the  tape  normally  out  of  contact  therewith. 

"2.  In  apparatus  of  the  class  described,  a  holder  for  a  sup- 
ply of  tape,  and  a  moistening  device  for  one  surface  of  the  tape, 
in  combination  with  a  layer  of  elastic  adhesive  material  dried 
upon  said  surface  of  the  tape,  whereby  the  tape  is  rendered 
elastic,  and  a  nonyielding  guide  leading  the  tape  to  a  position 
adjacent  to,  but  not  in  contact  with,  the  moistened  device, 
whereby  the  unmoistened  portion  of  the  tape  automatically  re- 
tracts from  said  device  after  contact  therewith." 

The  description  of  the  invention  found  in  the  decision  of  the 
Commissioner  is  so  clear  and  concise  that  we  reproduce  it: 
^'The  invention  in  issue  relates  to  a  package  sealing  device  in 
which  a  strip  of  gummed  paper  is  fed  from  a  reel  over  a  mois- 
tening device  in  proximity  to  a  cutter,  the  purpose  being  to 
provide  for  drawing  out,  moistening,  and  cutting  off  a  suitable 
length  of  the  tape  for  binding  a  package,  the  particular  inven- 
tion set  forth  in  the  issue  being  directed  to  means  for  main- 
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tainmg  the  free  end  of  the  tape  out  of  contact  with  the  moia- 
tener  after  the  amount  of  tape  desired  for  use  has  been  cut  off. 
In  the  prior  art,  as  shown  in  the  patent  to  Piper,  No.  700,816, 
May  27,  1902,  this  had  been  done  by  means  of  a  pivoted  guide 
which  yielded  to  the  tension  of  the  tape  as  it  was  being  drawn 
over  the  moistening  rolls,  but  which  was  retracted  as  soon  as 
the  tape  was  released,  the  tape  being  thereby  raised  out  of  con- 
tact with  the  moistening  roll.  In  the  Frost  device  the  yielding 
member  is  dispensed  with.  The  tape  is  passed  around  a  pair 
of  bars  or  rollers  which  tend  to  bend  it  abruptly  when  the  tape 
is  drawn  tight,  but  which  so  hold  it  that  when  released,  the  re- 
silience of  the  stiffened  tape  causes  it  to  assume  a  curve  of  suf- 
ficient radius  to  remove  it  from  contact  with  the  moistener." 

The  date  of  conception  alleged  by  Frost  in  his  preliminary 
statement  was  found  to  be  subsequent  to  the  date  upon  which 
Chase's  original  application  was  filed.  Frost  was  therefore 
called  upon  to  show  cause  why  judgment  upon  the  record  should 
not  be  entered  against  him.  He  thereupon  filed  a  motion  for 
the  dissolution  of  the  interference,  the  main  grounds  of  his 
motion  being  that  Chase  had  no  right  to  make  the  claims,  that 
he  had  shown  no  sufficient  excuse  for  the  reissue  or  the  delay  in 
applying  for  it,  and  that  intervening  rights  had  accrued.  The 
Primary  Examiner,  to  whom  the  matter  was  referred  for  con- 
sideration, sustained  the  motion,  saying:  ^^Briefly,  to  sum  up,^ 
Chase  has  shown  no  sufficient  excuse  for  either  the  reissue  or 
the  delay  in  applying  for  it ;  he  has  not  shown  that  he  ever  con- 
ceived the  functions  now  claimed,  and  his  invention  is  dif- 
ferent from  that  originally  presented."  A  motion  for  rehear- 
ing was  denied  by  the  Examiner,  whereupon  an  appeal  was 
taken  to  the  Examiners-in-Chief,  who,  after  hearing,  reversed 
the  Examiner's  decision.  An  unsuccessful  effort  was  then  made 
to  induce  the  Conmiissioner,  in  the  exercise  of  his  supervisory 
authority,  to  entertain  an  appeal.  The  case  in  due  course  went, 
to  the  Examiner  of  Interferences,  and,  as  no  testimony  had 
been  taken,  he,  of  course,  adopted  the  opinion  of  the  Board  of 
Examiners-in-Chief,  and  awarded  priority  to  Chase,  where- 
upon an  appeal  was  again  taken  to  that  tribunal^  who,  after  a 
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second  hearing,  awarded  priority  of  invention  to  Chase.  Upon 
appeal  to  the  Commissioner,  the  decision  was  affirmed  and  the 
case  was  then  brought  here. 

It  is  apparent  from  the  description  of  this  invention  that  it 
is  an  extremely  narrow  one.  This  fact  is  material  in  deter- 
mining the  question  whether  Chase  is  entitled,  in  the  light  of  his 
original  specification  and  drawings,  to  make  the  claims  of  the 
issue.  We  will  first  turn  to  Frost's  application.  It  will  be 
noticed  that  in  his  claims  he  refers  to  an  elastic  tape.  This 
term  is  somewhat  misleading,  for  in  his  specification  he  de- 
scribes this  tape  as  "strips  of  gummed  paper  or  very  adhesive 
fabric.''  "What  is  meant,  therefore,  is  that  the  gum  on  the 
paper,  or,  to  use  the  language  of  the  2d  claim,  the  "adhesive 
material  dried  upon  said  surface  of  the  tape,"  renders  the  paper 
or  tape  springy.  The  gummed  strip  is  clearly  not  elastic  in  the 
ordinary  acceptation  of  the  term.  It  will  be  further  noticed 
that  the  arrangement  of  the  rods  is  not  described  in  the  claims, 
nor  is  the  location  of  the  moistening  device  given.  The  es- 
sence of  the  invention,  therefore,  resides  in  the  stationary  guide 
and  springy  strip  which  together  displace  the  yielding  member 
of  the  prior  art.  It  will  be  seen  that  the  difference  between 
the  structure  described  in  the  claims  of  the  issue  and  the  struc- 
ture of  the  prior  art  is  very  slight.  In  the  prior  art,  the  yield- 
ing member  or  spring  kept  the  tape  away  from  the  moistener 
when  the  device  was  not  in  use.  In  the  present  invention,  the 
location  of  certain  rods,  acting  upon  the  adhesive  material  as 
it  is  drawn  along,  bends  it  so  that,  when  released,  it  springs 
away  from  and  out  of  contact  with  the  dampener. 

We  will  now  turn  to  the  original  Chase  application,  the  draw- 
ings of  which  have  undergone  no  change  whatever.  Chase 
originally  described  his  device  as  consisting  of  a  reel  contain- 
ing a  roll  of  gummed  paper  and  a  moistener  feeding  downward 
to  a  moistening  pad,  beneath  which  the  ribbon  is  led.  A  plu- 
rality of  rods,  running  between  which  the  ribbon  passes  to  the 
moistening  pad,  are  shown  in  his  drawing,  but  the  function  of 
the  rods  is  not  stated  in  the  specification  as  originally  filed. 
After  a  rejection  of  claim  1  of  his  original  application  on  the 
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patent  to  Mackay,  Chase,  on  January  18th,  1906,  long  prior 
to  Frost's  filing  date,  and  also  long  prior  to  his  alleged  date 
of  conception,  filed  an  amendment  containing  the  following 
statement :  ''The  rod  3  is  so  located  with  relation  to  the  rod  2 
and  roller  that  the  giunmed  and  stiffened  strip  is  bent  as  it 
travels  between  the  rod  2  and  roller  8,  and  this  bend  serves  to 
give  the  strip  a  tendency  to  drop  upon  the  rod  Jf^j  and  further, 
the  rod  3,  when  the  strip  is  released  after  the  same  has  been  cut 
off,  prevents  the  movement  of  the  strip  too  far  to  the  left,  view- 
ing figure  2,  and  the  rod  2  at  the  other  side  of  the  strip  pre- 
vents the  approach  of  the  strip  towards  the  moistening  device 
when  the  strip  is  cut  off/'  (Italics  ours.)  The  following  argu- 
ment accompanied  the  amendment:  ^'It  is  essential  in  the  ap- 
paratus herein  shown  and  described  that  the  strip  of  paper  be 
drawn  between  and  across  rolls,  as  the  bending  of  the  strip  by 
the  rod  3  between  the  rod  2  and  roller  8  gives  to  the  gummed 
strip  a  tendency  to  resume  immediately  a  position  in  Contact 
with  the  rod  4,"  which  was  away  from  and  out  of  contact  with 
the  moistener.  At  the  same  time,  the  following  claim  was  pre- 
sented, which  was  allowed  and  became  1  of  the  Chase  patent: 

"1.  In  apparatus  of  the  class  described,  a  tank,  a  moisten- 
ing device  located  below  said  tank,  a  plurality  of  rods  between 
and  over  which  to  draw  a  strip  on  its  way  to  be  acted  upon  by 
the  moistening  device,  means  for  cutting  off  the  moistened  strip, 
and  a  device  to  sustain  the  end  of  the  strip  below  and  out  of 
contact  with  the  moistening  device." 

We  agree  with  the  Examiners-in-Chief  and  the  Commissioner 
that  the  amended  specification  and  claim  were  intended  to 
cover  an  arrangement  of  the  rods  by  which,  with  the  aid  of  the 
"gummed  and  stiffened  strip,"  that  strip  is  removed  from  con- 
tact with  the  moistener  when  the  device  is  not  in  use.  There 
was  no  attempt  on  the  part  of  Chase  to  introduce  a  new  element 
into  his  original  disclosure.  He  merely  described  an  apparent 
function  of  that  device.  We  rule,  therefore,  that  his  patent 
discloses  the  invention  in  issue. 

There  being  no  concealment  of  the  invention,  the  ques- 
tion as  to  whether  Chase  has  been  guilty  of  laches  is  not  perti- 
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nent  to  the  issue  here  inyolved^  nor  is  the  question  of  interveor 
ing  rights  one  that  Frost  may  raise  in  this  proceeding.  Nor- 
ling  V.  Hay^  (just  decided)  ante,  169. 

The  appellee  having  suggested  a  diminution  of  the  record^ 
and  prayed  the  issuance  of  a  writ  of  certiorari  to  supply  the 
same,  the  writ  was  ordered  to  issue,  upon  condition,  however, 
that  he  deposit  with  the  clerk  of  this  court  the  estimated  cost 
of  printing  the  additional  matter,  that  the  appellant  might  be 
reimbursed  if,  upon  final  hearing,  it  should  appear  that  such 
additional  matter  was  immaterial  to  the  issue. 

The  matter  then  brought  up  covers  over  forty  pages  of  the 
printed  record,  and  includes  (1)  affidavits  not  admissible  in 
evidence,  and  to  the  exclusion  of  which  below  no  error  was  as- 
signed; (2)  the  motion  for  rehearing  before  the  Primary  Ex- 
aminer,  the  inclusion  of  which  in  the  record  being  prohibited 
by  rule  6  of  this  court;  (3)  notice  to  counsel  for  Frost  con- 
cerning the  operation  of  the  so-<;alled  Chase  model,  not  at  all 
relevant  here;  (4)  Frost's  petiticm,  including  argumentative 
matter  supporting  it,  to  the  Commissioner,  to  have  him  exercise 
his  supervisory  authority  and  reverse  the  Board  of  Examiners- 
in-Chief  in  overruling  Frost's  motion  for  the  dissolution  of 
the  interference,  the  same  being  unnecessary,  as  the  record 
already  contained  the  petition,  minus  the  supporting  argu- 
ment; and  (5)  Chase's  motion  to  dismiss  the  last-named  peti- 
tion, also  unnecessary,  as  the  record  already  showed  that  such 
a  motion  was  made. 

The  clerk  will  therefore,  out  of  the  deposit  in  his  hands,  re- 
imburse appellant  for  printing  the  above  unnecessary  matter. 

The  decision  of  the  Commissioner  is  affirmed,  and  the  clerk 
will  certify  this  opinion  as  by  law  required.  Affirmed. 
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Cabbubs;  NBeu^cNODB;  Pboxhcate  Cause;  Qubstiohb  fob  Jury. 

^*  One  who  owns  and  controls  a  building  used  for  business  purposes,  and' 
equipped  with  passenger  elevators,  is  a  carrier  tn  the  transportation  • 
of  passengers  using  the  elevators  by  his  invitation,  and  while  he  is 
not  an  insurer  of  their  safety,  he  is  required  to  exercise  the  highest 
degree  of  care  and  diligence  for  their  safety;  and  it  is  doubtful  if 
there  is  any  known  method  of  conveyance  in  which  a  higher  degree' 
of  care  is  required. 

%  The  proximate  cause  of  an  injury  is  ordinarily  a  question  of  fact  for 
the  jury.  If  there  are  no  circumstances  from  which  a  jury  can  rea- 
sonably find  that  the  negligence  of  the  defendant  was  the  proximate* 
cause  of  the  injury,  the  question  is  one  for  the  court.  If  the  facts  are^ 
such  as  to  cause  reasonable  minds  to  dififer,  the  question  is  one  for 
the  determination  of  the  jury. 

8.  Where,  in  an  action  against  the  owner  of  a  building  equipped  with  ele- 
vators, for  the  death  of  a  business  occupant  of  the  building,  while  a. 
passenger  on  one  of  the  elevators,  it  appeared  that  the  deceased,  who 
was  standing  about  the  center  of  the  moving  car,  suddenly  reeled  and 
fell,  and  his  head  protruded  through  the  open  car  door,  and  was- 
caught  between  the  floor  of  the  car  and  the  underside  of  a  projecting 
floor;  that  no  jerk  or  jar  of  the  car  occurred  to  throw  deceased 
from  his  place;  that  his  fall  was  not  caused  by  any  act  of  the* 
defendant,  or  his  employees,  or  from  any  defect  in  the  car  itself,  but 
that  the  projecting  floors  of  the  building  were  not  equipped  with 
flares  or  fenders  on  the  underside,  as  appeared  to  be  customary,  to 
guard  against  accident  by  deflecting  into  ihe  car  any  object  coming  in 
contact  with  them ;  that  the  collapsible  door  of  the  car  was  not  closed ; 
and  the  elevator  boy,  in  violation  of  his  instructions,  did  not  have  his 
arm  extended  across  the  open  door,  and  that  there  was  an  emergency 
brake  on  the  car  which  the  boy  testified  he  did  not  know  how  to 
operate,   and  which   he  had   not  been   instructed  how  to  operate; 

*JSUvaior8. — The  cases  on  the  subject  of  liability  for  injury  to  elevator 
P**iengers  are  collected  in  notes  to  Mitchell  v.  Marker,  25  L.R.A.  33,  and^ 
^dtooi^  y.  Manufaeturera'  BuUding  Co.  2  UKJL(N.8.)  744. 
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and  where  it  further  apeared  from  an  autopsy  that  the  brain  and 
heart  of  the  deceased  were  in  normal  condition,  and  there  was 
no  indication  of  apoplexy  or  a  condition  that  would  cause  a  fatal 
stroke, — it  was  held  that  whether  defendant's  negligence  was  the 
proximate  cause  of  the  death  of  the  deceased,  and  whether  the 
deceased  was  dead  before  his  head  was  caught  between  the  floor 
and  the  car,  were  questions  of  fact  for  the  jury. 

No.  2251.    Submitted  February  14,  1911.    Decided  May  1,  1911. 

Heaeing  on  an  appeal  by  the  defendant  from  a  judgment 
of  the  Supreme  Court  of  the  District  of  Columbia,  on  verdict, 
in  an  action  to  recover  damages  for  the  death  of  plaintiff's  in- 
testate. Affirmed. 

The  CouET  in  the  opinion  stated  the  facts  as  follows : 

This  suit  was  brought  in  the  supreme  court  of  the  District 
of  Columbia  by  appellee,  Wesley  Webb,  administrator,  plaintiff 
below,  to  recover  damages  for  the  death  of  his  intestate,  Sam- 
uel T.  Pennington,  who  was  killed  in  an  elevator  accident  in 
a  building  owned  and  controlled  by  appellant,  Frank  A.  Mun- 
sey.  For  convenience,  appellee  will  hereafter  be  referred  to 
as  plaintiff,  and  appellant  as  defendant. 

It  appears  that  the  accident  occurred  in  what  is  known  as 
the  Washington  Times  Building,  in  this  city.  The  elevator 
shaft  is  constructed  of  iron  grill-work.  The  floors  of  the  build- 
ing project  into  the  shaft  on  all  sides  a  distance  of  3^  inches. 
The  elevator  car  is  sufficiently  small  to  leave  a  space  between 
the  outside  of  the  car  and  the  projecting  floors  of) 2  inches, 
leaving  a  space  between  the  grill-work  of  the  elevator  shaft  and 
the  sides  of  the  car  of  5^  inches.  At  the  point  of  entrance  on 
-each  floor  the  shaft  is  provided  with  a  sliding  door.  The  en- 
trance to  the  car  is  provided  with  a  collapsible  sliding  door. 

On  the  morning  of  the  accident,  plaintiff's  intestate  entered 
the  elevator  on  the  first  floor  of  the  building,  to  be  carried  to 
the  eighth  floor,  where  his  place  of  business  as  a  government 
clerk  was  located.  At  the  time  of  the  accident,  which  occurred 
between  the  fourth  and  fifth  floors^  the  collapsible  sliding  door 
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'Of  the  car  was  not  closed.  Pennington  was  the  only  passenger, 
and  was  standing  about  the  center  of  the  car,  when  he  suddenly 
reeled  and  fell.  His  head  protruded  through  the  open  car  door 
a  suflScient  distance  to  be  caught  between  the  floor  of  the  car 
and  the  underside  of  the  projecting  fifth  floor  of  the  building, 
killing  him  almost  instantly. 

Mr.  Charles  A.  Douglass,  Mr.  Oibbs  L.  Baker,  Mr,  Hugh  fl". 
Ohear,  Mr.  Charles  C.  Miller,  Mr.  Wilton  J.  Lambert,  Mr.  W. 
H.  Price,  Jr.,  and  Mr.  C,  K.  Mount  for  the  appellant 

Mr.  Arthur  Peter  for  the  appellee. 

Mr.  Justice  Van  Oesdel  delivered  the  opinion  of  the  Court: 

It  is  important  at  the  outset  to  consider  the  duty  which  de- 
fendant owes  to  persons  entering  his  building  for  legitimate 
purposes,  and  using  the  elevators  placed  therein  for  their  ac- 
commodation. The  building  in  question  is  a  business  block  de- 
voted to  public  use.  The  elevators  are  an  essential  part  of  the 
building,  and  persons  using  them  do  so  by  the  invitation  of 
the  defendant.  It  follows,  therefore,  that  defendant  in  this 
instance  is  a  carrier  engaged  in  the  transportation  of  pas- 
sengers. While  not,  in  the  strict  sense,  an  insurer,  he  is  re- 
quired to  exercise  the  highest  degree  of  diligence  and  care  for 
the  safety  of  persons  using  his  elevator  as  agencies  of  trans- 
portation. It  is  doubtful  if  there  is  any  known  method  of 
conveyance  in  which  a  higher  degree  of  care  is  required  in  its 
construction  and  operation  than  that  of  an  elevator.  In  Mitch- 
ell V.  Marker,  25  L.R.A.  33, 10  C.  C.  A.  306,  22  U.  S.  App.  325, 
62  Fed.  139,  Mr.  Justice  Lurton  said:  "We  see  no  distinc- 
tion in  principle  between  the  degree  of  care  required  from  a 
carrier  of  passengers  horizontally,  by  means  of  railway  cars 
or  stage  coaches,  and  one  who  carries  them  vertically,  by  means 
of  a  passenger  elevator." 

The  single  exception  assigned  consists  in  the  refusal  of  the 
•court  Mow  to  direct  a  verdict  for  the  defendant.     The  record 
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discloses  that,  at  the  time  of  the  accident,  the  deceased  was 
standing  about  the  center  of  the  car.  The  car  was  moving  at 
the  normal  rate  of  speed.  No  jeit  or  jar  occurred  in  its  move- 
ment to  throw  deceased  from  his  place.  His  fall  was  not  caused 
from  any  act  of  defendant  or  his  employees,  or  from  any  de* 
feet  in  the  elevator  itself.  The  record,  however,  discloses  that 
at  the  time  of  the  accident  the  projecting  floors  were  not 
equipped  with  flares  or  fenders  on  the  underside,  as  appears 
to  be  customary,  to  guard  against  accident  by  deflecting  into 
the  car  any  object  coming  in  contact  with  them ;  that  the  door 
of  the  car  was  not  closed ;  that,  in  violation  of  the  instructions 
of  the  superintendent  of  the  building,  the  elevator  boy  did  not 
have  his  arm  extended  across  the  open  door,  and  that  there  was 
an  emergency  brake  on  the  car  which  the  elevator  boy  testified 
he  did  not  know  how  to  operate,  and  in  respect  of  the  oper- 
ation of  which  he  had  been  given  no  instructions.  Upon  these 
issues  of  fact  the  jury,  by  its  verdict,  found  the  defendant 
guilty  of  negligence.  On  the  other  hand,  it  is  not  contended 
that  plaintiff's  intestate  was  guilty  of  contributory  negligence. 
The  sole  question  presented,  therefore,  is  whether  or  not  de- 
fendant's negligence  was  the  proximate  cause  of  the  accident. 

The  proximate  cause  of  an  injury  is  ordinarily  a  question 
of  fact  for  the  jury.  If  there  are  no  circumstances  from  which 
a  jury  can  reasonably  find  that  the  negligence  of  a  defendant 
was  the  proximate  cause  of  the  injury,  the  question  is  one  for 
the  court,  and  not  for  the  jury.  But  if  the  facts  are  such  as  to 
cause  reasonable  minds  to  differ,  then  the  question  is  one  clear- 
ly for  the  determination  of  the  jury.  It  was  argued  by  coun- 
sel for  defendant  that  the  fall  of  the  deceased  was  caused  not 
through  any  defect  in  the  movement  of  the  elevator,  but  by  the 
act  of  God;  and  as  this  was  the  immediate,  proximate  cause 
of  the  injury,  however  negligent  the  defendant's  agent  may 
have  been  in  leaving  the  door  of  the  car  open  when  the  eleva- 
tor was  in  motion,  it  cannot  be  charged  that  the  accident  was 
due  to  the  negligence  of  defendant 

We  are  not  impressed  with  this  contention.  As  was  said  in 
Milwaukee  &  St.  P.  R.  Co.  v.  Kellogg,  94  U.  S.  469,  24  L.  ed. 
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256:  "The  true  rule  is  that  what  is  the  proximate  cause  of 
an  injury  is  ordinarily  a  question  for  the  jury.  It  is  not  a 
question  of  science  or  of  legal  knowledge.  It  is  to  be  de- 
termined as  a  fact,  in  view  of  the  circumstances  of  fact  at- 
tending it.  *  *  *  In  a  succession  of  dependent  events  an 
interval  may  always  be  seen  by  an  acute  mind  between  a  cause 
and  its  effect,  though  it  may  be  so  imperceptible  as  to  be  over- 
looked by  a  common  mind.  *  ♦  *  Such  refinements  are  too 
remote  for  rules  of  social  conduct.  In  the  nature  of  things, 
there  is  in  every  transaction  a  succession  of  events  more  or  less 
dependent  upon  those  preceding,  and  it  is  the  province  of  a  jury 
to  look  at  this  succession  of  events  or  facts,  and  ascertain 
whether  they  are  naturally  and  probably  connected  with  each 
other  by  a  continuous  sequence,  or  are  dissevered  by  new  and 
independent  agencies;  and  this  must  be  determined  in  view 
of  the  circumstances  existing  at  the  time." 

In  general  the  law  looks  to  the  proximate,  and  not  to  the 
remote,  cause  of  the  accident  The  facts  must  constitute  a 
succession  of  events  so  connected  as  to  make  an  entire  whole, 
without  any  new  intervening  cause.  The  proximate  cause  may 
not  be  the  immediate,  antecedent  cause.  It  is  sufficient  if  it 
sets  in  motion  a  series  of  events  which  terminate  in  the  acci- 
dent Of  course,  the  wrong  and  the  injury  must  not  be  sep- 
arated by  an  independent  cause.  In  that  event,  not  the  origi- 
nal wrong,  but  the  intervening  act,  would  be  the  proximate 
cause.  The  intermediate  cause,  however,  must  be  self-operat- 
ing and  disconnected  from  the  primary  wrong.  What  were 
the  causes  that  produced  the  injury  in  this  case?  It  was  not 
alone  the  falling  of  the  deceased, — that  was  merely  the  inci- 
dent which  exposed  in  bold  relief  the  negligent  manner  in 
which  the  elevator  was  constructed  and  operated, — ^but  the  pro- 
jecting floors,  in  connection  with  the  open  door  of  the  car  when 
the  car  was  in  motion,  furnished  a  situation  that  might  sub- 
ject passengers  to  the  danger  of  being  injured  in  various  ways 
and  under  numerous  circumstances.  The  mere  fact  that  a  dan- 
gerous condition  existed  was  suflicient  to  charge  defendant  with 
knowledge  of  the  probability  of  a  passenger's  getting  caught 


Digitized  by 


Google 


190  MTJNSEY  v.  WEBB. 

Opinion  of  the  Court.  [37   App^ 

between  the  projecting  floors  and  the  floor  of  the  ascending: 
car. 

It  may  be  conceded  that  the  falling  of  the  deceased  was  the 
immediate  cause  of  the  accident,  but  it  formed  only  the  con- 
necting link  between  the  injury  and  the  negligence  of  defend- 
ant. If  the  door  of  the  car  had  not  been  open,  a  condition 
which  existed  only  because  of  the  negligence  of  defendant,  the 
injury  could  not  have  been  inflicted.  It  therefore  follows  that 
if,  technically  speaking,  the  negligence  of  defendant  was  not 
the  efficient  cause,  it  was  the  cause  but  for  the  existence  of 
which  the  accident  could  not  have  happened.  Whether  or  not 
the  causal  connection  between  the  negligence  of  defendant  and 
the  accident  was  sufficient  to  establish  defendant's  negligence  as 
/  the  proximate  cause  of  the  injury  was  a  question  of  fact  for 
the  jury,  which  has  been  by  the  verdict  resolved  in  favor  of 
the  plaintiff.  This  rule  as  to  the  proximate  cause  is  supported 
by  the  highest  authority. 

In  MUwavkee  &  St.  P.  B.  Co.  v.  Kellogg,  supra,  the  injury 
complained  of  was  the  burning  of  a  sawmill  which  was  ignited 
by  a  burning  elevator  which  had  caught  fire  from  one  of  the 
railway  company's  boats.  In  the  opinion  the  court  said :  "But 
it  is  generally  held,  that,  in  order  to  warrant  a  finding  that 
negligence,  or  an  act  not  amounting  to  wanton  wrong,  is  the 
proximate  cause  of  an  injury,  it  must  appear  that  the  injury 
was  the  natural  and  probable  consequence  of  the  negligence  or 
wrongful  act,  and  that  it  ought  to  have  been  foreseen  in  the 
light  of  the  attending  circumstances.  These  circumstances,  in 
a  case  like  the  present,  are  the  strength  and  direction  of  the 
wind,  the  combustible  character  of  the  elevator,  its  great  height,, 
and  the  proximity  and  combustible  nature  of  the  sawmill  and 
the  piles  of  lumber." 

In  Choctaw,  0.  &  0.  R.  Co.  v.  Holloway,  191  TJ.  S.  884,  48 
L.  ed.  207,  24  Sup.  Ct  Rep.  102,  a  horse  wandered  onto  the 
tracks  of  the  railroad  company,  and  fell  into  a  trestle.  The 
train  struck  the  horse  and  the  engine  and  tender  were  de- 
railed, causing  the  accident  complained  of.  It  appeared  that 
the  engine  was  not  furnished  with  brakes,  and  the  court  held 
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that  the  proximate  cause  of  the  accident  was  the  failure  of  the 
railroad  company  to  properly  equip  the  engine  with  brake.s. 
On  this  point  the  court  said :  "It  is  insisted,  however,  on  the 
part  of  the  defendant,  that  the  court  erred  in  not  holding  that 
the  absence  of  brakes  on  the  engine  was  not  the  proximate  cause 
of  the  injury;  that  the  presence  of  the  horse  on  the  trestle  was 
the  proximate  cause  of  derailing  the  tender  and  engine,  and 
that  the  company  was  not  guilty  of  any  negligence  by  reason 
of  which  the  horse  came  upon  the  trestle.  We  think  this  claim 
is  unfounded,  and  that  the  proximate  cause  of  the  injury, 
within  the  meaning  of  the  law,  was  the  absence  of  the  brakes 
on  the  engine.  At  any  rate,  there  was  evidence  which  made  it 
a  question  for  the  jury  to  say  whether  the  accident  would 
have  happened  if  there  had  been  brakes  on  the  engine,  in  good 
order  and  fit  for  use." 

In  Hayes  v.  Michigan  C.  B.  Co.,  Ill  U.  S.  228,  241,  28  L. 
ei  410,  415,  4  Sup.  Ct.  Rep.  369,  a  boy  was  in  a  park  adjoining 
the  railroad  track,  and  a  portion  of  the  fence  between  the  park 
and  the  track  was  down.  Another  boy  on  the  ladder  of  a  car  in 
a  passing  train  motioned  the  plaintiff  boy  to  come  along.  The 
plaintiff  started  to  run  beside  the  train,  and  as  he  did  so,  turned 
and  fell,  the  car  wheels  passing  over  his  arm.  The  trial  court 
instructed  a  verdict  in  favor  of  the  defendant.  On  appeal,  the 
court,  reversing  the  judgment,  said :  "It  is  further  argued  that 
the  direction  of  the  court  below  was  right,  because  the  want 
of  a  fence  could  not  reasonably  be  alleged  as  the  cause  of  the 
injury.  In  the  sense  of  an  efficient  cause,  causa  causans,  this 
is  no  doubt  strictly  true;  but  that  is  not  the  sense  in  which 
the  law  uses  the  term  in  this  connection.  The  question  is,  was 
it  causa  sine  qua  non, — a  cause  which,  if  it  had  not  existed,  the 
injury  would  not  have  taken  place, — an  occasional  cause  ?  and 
that  is  a  question  of  fact,  unless  the  causal  connection  is  evi- 
dently not  proximate." 

In  McDonald  v.  Toledo  Consol  Street  B.  Co.  20  C.  C.  A.  322, 
43  U.  S.  App.  79,  74  Fed.  104,  it  appeared  that  snow  had  fall- 
en in  the  city  of  Toledo,  Ohio,  and  drifted  at  the  intersection 
of  two  streets  to  the  depth  of  4  feet.     One  of  the  streets  was 
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occupied  by  the  tracks  of  the  defendant  company.  The  anow 
was  removed  from  the  tracks  by  the  direction  of  the  company, 
and  piled  in  an  irregular  mass  to  a  depth  of  from  4  to  6  feet 
on  either  side  of  its  tracks,  and  between  the  tracks  and  the 
curbstones  of  the  street  Plaintiff  was  driving  past  a  car  stand- 
ing on  the  tracks  of  the  company,  when  the  car  started.  His 
team  became  frightened,  and  ran  over  one  of  the  piles  of  snow, 
upsetting  the  buggy,  and  causing  the  injury  complained  of. 
Mr.  Justice  Lurton,  delivering  the  opinion  of  the  court,  and 
reversing  the  judgment  of  the  court  below,  said :  "What,  then, 
was  the  connection  between  his  injury  and  the  negligence  of  the 
defendant  in  thus  obstructing  the  street  ?  He  avers  (and  this, 
on  demurrer,  must  be  taken  as  true)  that,  but  for  the  presence 
of  this  mass  of  snow,  he  would  have  been  able  to  have  con- 
trolled his  horses,  and  prevented  any  injury.  If  this  is  true, 
then  this  mass  of  snow,  which  ought  not  to  have  been  where 
it  was,  and  was  only  there  through  the  action  and  negligent  in- 
terposition of  the  defendant,  was  a  cause,  which,  if  it  had  not 
-existed,  the  plaintiffs  buggy  would  not  have  been  overturned, 
and  he  would  have  sustained  no  injury.  If,  therefore,  the  neg- 
ligence of  the  company  was  not  the  causa  causans,  it  was  the 
'Ccuusa  sine  qua  non.  Whether  it  was  a  cause  without  which  the 
accident  would  not  have  happened  is  a  question  of  fact,  unless 
the  circumstances  appearing  demonstrate  that  the  causal  con- 
nection was  not  proximate.'' 

In  the  case  of  an  elevator,  the  safety  of  the  passengers  is 
dependent  entirely  upon  its  proper  construction  and  operation. 
The  passengers  are  usually  compelled  to  stand  up.  They  are 
composed  of  men,  women,  and  children,  the  aged  and  the  in- 
firm, and  it  is  the  duty  of  the  proprietor  to  have  the  appli- 
ances so  safely  adjusted  that  not  alone  those  in  normal  health, 
but  the  most  feeble,  will  be  secure  from  probable  accident  It 
is  beside  the  case  that  the  accident  in  this  instance  is  not  one 
that  could  readily  have  been  anticipated.  It  is  sufficient  answer 
that  if  the  car  door  had  been  closed  it  is  highly  improbable  that 
the  deceased  would  have  been  injured ;  and  had  injury  resulted 
from  his  fall,  it  could  not  then  have  been  imputed  to  the  cauae 
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that  here  exists.  The  open  car  door  was  the  occasional  cause, 
without  which  the  accident  could  not  have  happened.  We  are 
unable  to  distinguish  this  case  from  the  cases  cited.  If  there 
had  been  brakes  on  the  engine,  the  horse  on  the  trestle  would 
not,  in  all  probability,  have  derailed  the  engine  and  tender;  if 
the  sparks  from  the  boat  had  not  fired  the  elevator,  the  saw- 
mill would  not  have  been  burned;  if  the  snow  had  not  been 
negligently  left  in  the  street,  the  buggy  would  not  likely  have 
been  overturned ;  if  there  had  not  been  a  hole  in  the  fence,  the 
boy  might  not  have  gone  upon  the  tracks  and  been  injured ;  and 
if  the  elevator  car  door  had  not  been  left  open,  the  deceased 
would  not  have  suffered  the  injuries  he  did.  In  each  of  these 
cases  it  was  for  the  jury  to  say  whether,  had  the  particular  act 
of  negligence  designated  not  existed,  it  would  have  prevented 
the  accident 

It  is  urged  that,  from  anything  the  record  discloses,  the 
deceased  may  have  been  dead  before  his  head  was  caught  be- 
tween the  floor  of  the  building  and  the  car.  An  autopsy  was 
held,  and  there  is  testimony  to  the  effect  that  the  brain  and 
heart  were  foimd  to  be  in  normal  condition,  and  that  there  was 
no  indication  of  apoplexy  or  of  a  condition  that  would  cause 
a  fatal  stroke.  This,  therefore,  was  a  question  of  fact  for  the 
jury,  upon  which  the  evidence  adduced  was  all  against  the  the- 
ory of  counsel  for  defendant. 

The  car  was  equipped  with  an  emergency  brake,  which  was 
not  employed  by  the  elevator  boy  in  stopping  it.  He  testified 
that  he  had  not  been  instructed  as  to  its  use,  and  did  not  know 
how  to  use  it.  Considerable  evidence  was  adduced  as  to  how 
quickly  an  ascending  car  could  be  stopped  by  the  use  of  this 
brake.  It  is  clear  that  the  car  could  have  been  stopped  in  a 
much  shorter  space  by  its  use  than  by  simply  relying  upon  the 
use  of  the  controller,  as  was  done  in  this  instance.  The  eleva- 
tor boy  testified  that  he  saw  the  deceased  reel  and  fall  from  his 
position  in  the  center  of  the  car.  It  may  well  be  that  had  he, 
at  this  crucial  moment,  applied  the  emergency  brake,  the  acci- 
dent would  have  been  averted.  This  was  a  question  of  fact 
for  the  jury,  upon  which  different  minds  might  honestly  draw 
Vol.  XXXVIL— 18. 
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different  conclusions.  If  the  jury  took  this  view  of  the  case, 
and  found  that  the  accident  was  due  to  defendant's  negligence, 
arising  from  the  failure  of  the  elevator  boy  to  use  the  emer- 
gency brake,  it  disposes  of  the  question  of  proximate  cause.  It 
matters  not  what  may  have  occurred  up  to  the  point  when  the 
deceased  fell.  If,  at  that  moment,  by  the  exercise  of  reason- 
able care  in  the  use  of  the  means  at  hand,  defendant's  agent 
could  have  averted  the  accident,  and  failed  to  do  so,  the  fail- 
ure became  the  immediate  and  proximate  cause  of  the  accident. 
The  judgment  is  affirmed,  with  costs,  and  it  is  so  ordered. 

A  writ  of  error  to  the  Supreme  Court  of  the  United  States 
was  allowed  on  application  of  the  appellant 


MANLY  V.  WILLIAMS. 


Patents;  Ihtisfebencb;  Amkndmbrts;  Reibsubs;  Appeai.  and  EEBOft. 

1.  Amendments  of  an  application  for  a  patent  will  only  be  permitted  to 

relate  back  to  the  date  of  the  filing  of  the  original  application,  where 
they  can  clearly  be  sustained  on  the  claims  and  specifications  as 
originally  made. 

2.  A  patentee  cannot,  in  a  reissue  application,  so  broaden  his  claims  as  to 

include  an  invention  made  subsequent  to  the  grant  of  his  patent. 

3.  On  an  appeal  from  a  decision  of  the  Commissioner  in  an  interference 

case,  finding  that  a  delay  by  the  senior  party  of  more  than  two  years 
in  adding  to  the  original  claims  of  his  application,  those  of  the 
junior  party's  patent,  did  not  estop  the  senior  party  from  making 
such  additional  claims,  and  awarding  priority  to  him,  it  is  competent 
for  the  junior  party  to  raise  in  this  court  the  question  whether  the 
claims  in  interference  show  the  same  invention  as  that  shown  by  the 
senior  party's  original  claims,  where  it  appears  that  the  junior  party 
moved  to  dissolve  before  the  Examiner  of  Interferences  upon  the 
ground,  among  others,  that  the  senior  party  had  no  right  to  make  the 
claims  of  the  issue.  (Distinguishing  Cutler  v.  Leonard,  31  App.  D. 
C  297,  and  Leoroiw  ▼.  Tyherg,  33  App.  D.  C  686.) 
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4.  In  an  interference  proceeding  involving  an  invention  of  variable-speed 
geaJB  operated  in  oil,  between  a  patentee  to  whom  a  patent  had  been 
inadvertently  granted  and  who  was  the  junior  party,  and  a  prior  ap- 
plicant, who,  at  the  suggestion  of  the  Primary  Examiner,  and  about 
two  years  thereafter,  added  to  the  claims  of  his  original  application 
those  of  the  junior  party's  patent,  it  was  held,  on  a  review  of  the 
record,  that  the  senior  party  had  no  right  to  make  the  claims  of  the 
issue,  in  that,  in  his  original  specification  and  amendments,  up  to 
the  time  the  junior  party  entered  the  field,  he  bad  failed  to  make 
any  claim  for  collecting  or  conserving  the  leakage  of  oil  necessiury  in 
the  operation  of  the  device,  which  was  one  of  the  elements  of  the 
issue,  but  bad  provided  against  leakage  by  replenishing  the  supply 
of  oil 

Na  690.     Patent  Appeals.    Submitted  March  14,  1911.    Decided  May  1, 

1911. 

Hearing  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents  in  an  interference  case.  Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Charles  Neave  for  the  appellant 

Mr.  Arthur  v.  Briesen  and  Mr.  Hans  v.  Briesen  for  the  ap- 
pellee. 

Mr.  Justice  Van  Obsbel  delivered  the  opinion  of  the  Court : 

Appellant;  Charles  M.  Manly,  appeals  from  the  decision  of 
the  Commissioner  of  Patents,  awarding  priority  of  invention  to 
appellee,  Harvey  D.  Williams,  the  senior  party.  The  issue 
is  concisely  stated  by  the  Examiner  of  Interferences,  as  fol- 
lows: "This  case  is  here  for  final  decision  upon  the  question 
of  priority  of  invention.  Manly  is  the  holder  of  a  patent  for- 
the  invention  in  issue.  This  patent  issued,  however,  on  an-, 
application  filed  after  the  filing  of  Williams's  application.  The^ 
issue  of  Manly's  patent  was  therefore  presumably  inadvertent. 
Manly,  in  his  preliminary  statement,  failed  to  allege  dates  of 
invention  prior  to  Williams's  filing  date.     He  was  therefore 
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required  to  show  cause  why  judgment  should  not  be  entered 
against  him.  In  response  to  that  order,  he  had  the  case  set 
down  for  final  hearing  upon  the  application  records.  He  con- 
tends that  these  show  that  Williams  is  estopped  from  asserting 
any  claim  to  priority  of  invention  upon  his  application,  and 
that,  for  such  reason,  Manly  must  be  adjudged  the  prior  in- 
ventor." 

It  appears  that  shortly  after  the  issue  of  the  patent  to  ap- 
pellant, the  Primary  Examiner  notified  appellee,  in  case  he 
desired  an  interference,  to  make  the  claims  of  the  patent  now 
in  issue.  Some  months  thereafter  appellee  took  action  upon 
his  application,  declining,  however,  to  make  the  claims.  More 
than  two  years  after  the  date,  when  the  claims  were  suggested 
to  appellee,  he  tendered  them,  and  this  interference  was  de- 
clared. 

The  claims  in  issue  are  as  follows: 

"1.  In  a  variable-speed  gear,  the  combination  with  a  pump 
and  a  motor  having  a  fiuid  connection  between  them,  means  for 
collecting  leakage  of  an  auxiliary  pump  adapted  to  return  to 
the  fiuid  connection  such  leakage,  substantially  as  described. 

"2.  In  a  variable-speed  gear,  the  combination  with  a  pump 
and  a  motor  having  a  fiuid  connection  between  them,  of  a  pump 
automatically  operating  to  return  to  the  fiuid  connection  any 
leakage  therefrom,  substantially  as  described.'' 

The  principal  point  relied  upon  by  appellant  in  the  Patent 
OflBce,  which  was  sustained  by  the  Examiner  of  Interferences, 
but  denied  by  the  Board  of  Examiners-in-Chief  and  the  Com- 
missioner, is  that  appellee's  deliberate  delay  of  more  than  two 
years  in  offering  these  claims  operated  as  an  estoppel,  and  is 
sufficient  to  support  a  judgment  of  priority  in  favor  of  appel- 
lant. An  additional  ground  is  advanced  by  counsel  for  appel- 
lant in  this  court.  It  is  insisted  that,  inasmuch  as  appellee 
seeks  to  adopt  the  claims  in  issue  and  have  them  relate  back 
to  the  date  of  his  original  application,  before  he  is  entitled  to 
adopt  the  claims,  it  must  clearly  appear  that  the  invention  in 
issue  was  set  forth  in  his  original  application.    It  is  vigorously 
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argued  that  this  does  not  appear  from  the  original  specifica- 
tions and  claims  of  appellee. 

This  appeal^  we  think,  can  be  disposed  of  upon  the  latter 
point.  The  general  invention  common  to  both  parties  relates 
to  a  "variable-speed  gear,"  which  is  a  device  by  which  two 
shafts  may  be  geared  together  so  that  one  will  operate  the 
other  in  such  a  manner  that  both  will  revolve  at  the  same  rate 
of  speed.  It  involves  in  its  organization  the  use  of  fluid,  pref- 
erably oil,  which  is  operated  upon  by  a  pump,  and  which  in 
turn  operates  a  motor,  so  that  the  fluid  forms  a  connection  be- 
tween the  pump  and  the  motor,  the  successful  operation  of 
which  depends  upon  maintaining  at  all  times  a  uniform  amount 
of  fluid  in  the  fluid  connection. 

It  is  conceded  that  considerable  leakage  occurs  in  the  opera- 
tion.   It  follows  that,  unless  this  leakage  can  all  be  conserved^ 
the  original  supply  must  be  replenished  from  time  to  time.    Oil 
will  be  thrown  out  by  the  rapidly  revolving  shafts  and  the 
operation  of  the  machinery.     To  collect  this  leakage,  appellant 
surrounded  the  machine  with  a  tight  tubular  casing  which 
does  not  permit  the  leaking  oil  to  escape,  but  returns  it  to  the 
pump,  to  be  again  used  in  the  fluid  connection.    Appellant,  in 
his  specifications  in  which  the  claims  in  controversy  originated, 
describing  his  apparatus,  states :     "It  is  furthermore  evident 
that  should  any  leakage  occur  around  the  pistons  of  tlie  pump 
and  motor,  or  their  respective  piston  valves,  such  leakage  will 
finally  settle  to  the  lower  portion  of  the  inclosing  casings,  and 
I  have  provided  for  returning  this  fluid  to  the  reservoir,  and 
from  this  to  the  fluid  connection." 

Appellee's  device  shows  a  casing  only  about  the  lower  portion 
of  the  machine.  In  the  bottom  of  this  casing  a  reservoir  is 
provided  from  which  the  oil  is  pumped  into  the  fluid  connec- 
tion. The  portion  of  the  leakage  caught  by  this  partial  casing 
is  returned  to  the  tank,  but  it  is  clearly  apparent  that  in  this 
device  a  large  part  of  the  leakage  is  lost.  It  was  to  obviate  this 
difficulty  that  the  Examiner  suggested  to  appellee  the  claims  in 
issue,  which  were  copied  from  appellant's  original  application. 
An  examination  of  appeUee's  claims,  specifications,  and  draw- 
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ings,  we  think,  discloses  no  conception  by  him  of  the  exact  thing 
here  in  issue.  In  his  original  specifications  he  describes  this 
feature  of  his  invention  as  an  "apparatus  mounted  upon  a  frame 
or  stand  1,  which,  in  this  case,  is  preferably  in  the  nature  of 
an  open  box  having  a  tight  bottom  which  will  catch  and  carry  oil 
or  other  medium  which  may  be  employed  to  charge  the  appa- 
ratus. At  the  bottom,  in  the  center,  is  a  sink  75,  which  serves 
as  a  settling  basin,  and  into  which  the  suction  plug  10  of  the 
replenishing  tank  projects." 

He  further  describes  it  as  follows:  "In  practice  the  piston 
chambers  of  the  pump  cylinders,  the  port  channels,  and  the 
ports  are  filled  with  the  circulating  medium,  which  preferably 
is  a  lubricant,  and  for  convenience  will  hereafter  be  called  an 
^oil.'  As,  under  certain  conditions,  this  oil  is  driven  around 
the  circulatory  track  under  enormous  pressure,  there  is  liable 
to  be  some  loss  from  leakage,  which,  in  a  short  period  of  opera- 
tion, would  exhaust  the  apparatus  imless  such  waste  be  replen- 
ished as  fast  as  it  occurs.  For  this  purpose  a  special  pumping 
apparatus  is  provided  which  draws  from  a  supply  of  oil  car- 
ried in  a  well  or  reservoir  75,  beneath  the  machine.  The  oil  so 
drawn  from  this  reservoir  is  automatically  gauged  to  accurately 
supply  for  the  depletion  as  it  occurs,  so  that  no  more  than  is  re- 
quisite for  that  purpose  will  be  taken  up  or  injected." 

Again  it  is  described  as  follows:  "On  the  exhaust  side  the 
oil  is  returned  by  the  action  of  the  pistons  connected  with  the 
driven  mechanism,  but,  as  some  degree  of  leakage  of  the  oil 
in  transmission  may  exist,  it  is  apparent  that  the  return  cur- 
rent from  the  exhaust  port  will  not  be  siiflBcient  to  keep  the  pit- 
man heads  in  close  connection  in  their  sockets,  as  the  pistons 
on  the  receiving  end  of  the  exhaust  side  might  not  make  a  full 
stroke  on  account  of  leakage  on  that  side  of  the  machine.  Hence 
the  replenishing  pump  is  provided  to  force  oil  into  the  exhaust 
port,  so  as  to  keep  the  system  full,  and  also  to  establish  therein 
a  pressure  sufliciently  above  the  normal  to  force  the  pistons  of 
the  driving  and  driven  ends  apart,  and  thereby  seat  the  termi- 
nals of  the  pitmen  in  their  respective  sockets  in  the  piston  and 
socket  rings.'' 
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In  describing  the  operation  of  the  machine,  appellant  states : 
"To  put  the  machine  in  adjustment  for  operation,  the  sink 
should  be  supplied  with  a  sufficiency  of  oil  to  fully  charge  the 
system,  and  leave  a  reserve  to  draw  from  to  supply  leakage." 

Paragraph  6  of  his  claims  is  as  follows :  "In  a  fluid  power 
transmission  device,  the  combination  with  a  set  of  injecting 
pumps  and  a  set  of  receiving  pumps,  the  former  adapted  to  be 
connected  with  the  power  to  act  as  drivers,  and  the  latter  with 
the  load  or  driven  mechanism,  and  act  as  motors,  of  an  inter- 
posed valve  plate  having  transmission  ports,  means  connected 
with  the  pumps  for  mounting,  rotating,  and  reciprocating  them 
coUectively,  and  provisions  connected  with  the  circulatory  chan- 
nels for  replenishing  the  waste  of  the  circulating  medium  re- 
sulting from  leakage  or  otherwise,  substantially  as  specified." 

In  paragraphs  8,  9,  10,  and  11  of  the  original  claims,  it  was 
referred  to  as  means  for  replenishing  waste  in  the  circulation. 

In  1902  new  claims  were  inserted  by  appellee,  in  which  it 
ifl  again  referred  to  as  means  for  "replenishing  waste  of  the 
circulating  medium  resulting  from  leakage  or  otherwise,"  "to 
replenish  wasted  circulation,"  and  "replenishing  in  the  circula- 
tion." In  1904  a  new  claim  was  inserted  as  follows:  "A 
power  transmission  device  of  the  kind  described  *  *  * 
fluid  transmission  conduits  connecting  said  sections,  an  inject- 
ing device  connected  with  said  transmission  conduits,  and  a 
source  of  fluid  supply  for  replenishing  waste  in  the  circulation, 
arranged  and  adapted  to  operate  as  and  for  the  purpose  speci- 
fied." 

This  was  the  condition  of  appellee's  claims  and  specifications 
when  appellant  came  into  the  field,  and  when  the  Primary 
Examiner  notified  appellee  to  make  the  claims  here  in  issue.  It 
is  clear  that  if  appellee  had  not,  prior  to  this,  disclosed  in  his 
claims,  specifications,  or  drawings  some  conception  of  the  thing 
in  issue,  he  would  be  estopped  to  thereafter  claim  it.  Some 
months  after  this  notice  was  given,  appellee  filed  additional 
claims,  stating  at  the  same  time  that  he  did  not  desire  to  make 
the  claims  suggested  at  that  time.  In  these  additional  claims 
he  refers  to  "a  chamber  for  receiving  any  fluid  which  may 
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leak  through  the  joint  between  the  barrel  and  the  valve  plate," 
**a  chamber  for  receiving  any  fluid  which  may  leak  out  of  the 
circulating  space,  and  a  return  channel  leading  from  said  cham- 
ber to  the  circulating  space,"  "a  chamber  for  receiving  any 
leakage  of  fluid  from  said  confined  spaces,"  "a  chamber  for 
collecting  any  fluid  leaking  out  of  said  confined  space,  and  a 
replenishing  channel  leading  from  said  chamber  to  the  suction 
side  of  said  confined  space,"  "a  chamber  adapted  to  receive  any 
leakage  of  the  operating  fluid,  and  a  replenishing  channel  lead- 
ing from  said  chamber  to  the  spase  containing  the  operating 
fluid,"  "a  chamber  for  receiving  any  leakage  of  the  operating 
fluid,  and  a  replenishing  channel  for  leading  the  fluid  from 
such  chamber  to  the  suction  or  lower  pressure  portion  of  the 
operating  fluid,"  and  "a  chamber  for  receiving  the  leakage  of 
the  operating  fluid,  and  a  valved  replenishing  channel  leading 
from  said  chamber  to  the  suction  portion  of  the  operating 
fluid." 

In  May,  1906,  the  application  was  amended  by  adding  cer- 
tain additional  claims  in  which  it  was  described  as  "a  chamber 
for  receiving  any  leakage  from  that  part  of  the  device  which 
is  under  pressure,  a  valved  connection  from  said  receiving  cham- 
ber to  each  of  the  said  channels,"  and  "a  chamber  for  receiving 
any  fluid  which  may  leak  from  that  part  of  the  device  which 
is  under  pressure,  a  connection  from  said  chamber  to  the  low- 
pressure  part  of  the  device." 

In  March,  1907,  appellee  erased  certain  of  the  above  claims, 
and  inserted  additional  claims,  in  which  he  describes  "a  fluid 
power  transmission  device,  the  combination  with  driving  mech- 
anism for  imparting  motion  to  the  fluid,  and  driven  mechan- 
ism adapted  to  be  operated  by  such  moving  fluid,  of  a  chamber 
located  below  the  space  in  which  the  fluid  circulates,  and  ar- 
ranged to  receive  any  leakage  from  the  circulating  space,  and 
a  replenishing  channel  for  leading  the  fluid  upward  from  said 
chamber  back  to  the  circulating  space." 

It  will  be  observed  that  when  appellant  entered  the  field,  ap- 
pellee had  apparently  no  conception  of  the  necessity  of  con- 
serving the  leakage.     His  idea  was  to  provide  against  leakage 
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by  replenishing  the  supply  of  oil  in  the  tank.  It  is  insisted 
by  counsel  for  appellee  that  the  word  "replenishing*'  is  com- 
prehensive enough  to  convey  his  conception  of  means  for  the 
collection  of  leakage;  but,  in  the  absence  of  anything  in  the 
context  to  indicate  such  a  meaning,  we  cannot  attribute  this 
intention  to  appellee.  In  fact,  the  claims  and  specifications  of 
appellee,  up  to  the  date  of  appellant's  entry  into  the  field,  clear- 
ly  indicate  the  contrary. 

When  we  consider  appellee's  refusal  for  more  than  two  years 
to  make  the  claims  suggested,  and  his  failure  to  embrace  the 
idea  in  amendments  during  that  period,  it  is  apparent  that  he 
had  no  conception  whatever  of  the  invention  embraced  in  the 
claims  in  issue  until  after  appellant  entered  the  field.  Even 
then  he  was  unable  to  so  amend  his  claims  as  to  intelligently 
express  anything  like  a  clear  conception  of  the  thing  here  in 
issue. 

The  law  is  well  settled  that  amendments  will  only  be  per- 
mitted to  relate  back  to  the  date  of  the  filing  of  the  original 
application,  where  they  can  clearly  be  sustained  on  the  claims 
and  specifications  as  originally  made.  The  law  does  not  permit 
such  an  enlargement  of  the  original  specifications  as  will  inter- 
fere with  other  inventors  who  have  acquired  intervening  rights. 
"Courts  should  regard  with  jealousy  and  disfavor  any  attempts 
to  enlarge  the  scope  of  an  application  once  filed,  or  of  a  patent 
once  granted,  the  eflFect  of  which  would  be  to  enable  the  patentee 
to  appropriate  other  inventions  made  prior  to  such  alteration, 
or  to  appropriate  that  which  has,  in  the  meantime,  gone  into 
public  use."  Chicago  <&  N.  W.  R.  Co.  v.  Sayles,  97  U.  S.  554, 
24  L.  ed.  1058.  The  rule  is  the  same  as  in  reissue  cases  with 
respect  to  intervening  rights.  A  patentee  cannot,  in  a  reissue 
application,  so  broaden  his  claims  as  to  include  an  invention 
made  subsequent  to  the  grant  of  his  patent.  Newton  v.  Fvrst 
&  B.  Co.,  119  U.  S.  373,  80  L.  ed.  442,  7  Sup.  Ct.  Rep.  300 ; 
White  V.  Dunbar,  119  U.  S.  47,  80  L.  ed.  803,  7  Sup.  Ct.  Rep. 
72;  Brown  v.  Davis,  116  U.  S.  237,  29  L.  ed.  669,  6  Sup.  Ct. 
Rep.  879;  Miller  v.  Bridgeport  Brass  Co.  104  TT.  S.  350,  26  L. 
ed.  783;  Topliff  v.  Topliff,  145  U.  S.  166,  86  L.  ed.  658,  12 
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Sup.  Ct  Eep.  825 ;  Oiani  Powder  Co.  v.  California  Powder 
Works,  98  TJ.  S.  126,  25  L.  ecL  77. 

It  is  urged  by  counsel  for  appellee  that  the  question  that  the 
•claims  in  interference  do  not  show  the  same  invention  as  that 
shown  by  appellee  in  his  original  application  was  not  raised 
in  the  Patent  Office,  and  therefore  cannot  be  advanced  for  the 
first  time  in  this  court.  In  Lecroix  v.  Tyberg,  33  App.  D.  0. 
586,  we  said :  "It  is  also  urged  that  the  Commissioner  erred  in 
awarding  priority  of  invention  to  Tyberg  on  count  4,  because 
the  applications  of  the  respective  parties,  so  far  as  this  count  is 
concerned,  do  not  show  the  same  invention.  This  question  can- 
not be  raised  for  the  first  time  at  this  stage  of  the  proceeding. 
It  should  have  been  raised  by  appropriate  motion  before  the 
Patent  Office,  and  brought  here  on  appeal."  This  court  has  also 
lield  that  it  is  incumbent  upon  a  litigant  to  raise  this  question 
before  the  Primary  Examiner,  as  we  will  not  permit  a  party 
to  try  his  case  badrwards.  Cutler  v.  Leonard,  31  App.  D.  C. 
297. 

But  this  strict  rule  cannot  be  here  invoked,  for  the  reason 
that  appellant  seasonably  filed  a  motion  which  we  think  is  broad 
•enough  to  bring  the  issue  before  us.  When  this  case  was  pending 
before  the  examiner  of  interferences,  appellant  filed  a  motion 
to  dissolve  the  interference  upon  the  ground  of  laches  and  estop- 
pel, and  also  upon  the  express  allegation  that  "said  Williams 
lias  no  right  to  make  the  claims  of  the  issue,  because  at  and  be- 
fore the  date  of  making  said  claims,  intervening  rights  had  ac- 
crued.*' Appellant  "further  moved  that  the  files  and  papers 
be  transmitted  to  the  Primary  Examiner  for  determination  of 
the  motion  for  dissolution,  and  that  the  interference  proceed- 
ings be  suspended  pending  the  final  determination  thereof." 
This  motion  the  Examiner  of  Interferences  refused  to  transmit 
to  the  Primary  Examiner,  and  an  appeal  was  taken  to  the 
Commissioner,  where  the  ruling  of  the  Examiner  of  Interfer- 
ences was  sustained.  The  matter  was  referred  back  to  the  Ex- 
aminer, the  Commissioner  holding  that  the  motion  could  be 
<»onsidered  on  final  bearing. 

This  motion,  we  think,  is  sufficient  to  raise  the  issue,  since 
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the  question  presented  is  not  one  of  fact,  but  one  of  disclosure. 
Appellee  in  his  original  specification  and  the  amendments  there- 
•of  up  to  the  time  appellant  entered  the  field,  totally  failed  to 
make  any  claim  for  means  for  collecting  leakage.  If  appellee 
iad  made  any  such  claim  there  would  be  presented  a  question  of 
fact  as  to  its  operation,  but  in  the  absence  of  any  such  claim, 
the  sole  question  here  is  whether  he  can  now  claim  something 
which  was  not  originally  disclosed.  Upon  this  point  there  can 
be  no  room  for  doubt  that  the  motion  to  dissolve  was  broad 
•enough  to  permit  appellant  to  contest  appellee's  right  to  make 
the  claims  in  any  or  all  of  the  tribunals  through  which  the 
•cause  has  come  by  appeal. 

The  decision  of  the  Commissioner  is  reversed,  and  the  clerk 
is  directed  to  certify  these  proceedings  as  by  law  required. 

Beversed. 


IN  RE  ELLIS. 


Patents;  Patentabiutt;  Equivalents;  Pbocesses;  Spboifioations  and 
Drawings;  Evidence;  Presumption. 

1.  The  object  of  the  patent  laws  is  to  secure  to  the  inventor  the  full  rewards 

of  his  invention;  and  he  is  not  limited  to  the  use  of  one  specific 
substance,  but  his  patent  covers  all  known  equivalents. 

2.  In  compositions  of  matter,  substances  which,  at  the  granting  of  the 

patent,  were  known  as  capable  of  serving  the  same  purpose  in  the 
composition  as  the  ingredients  actually  employed,  become  thereby 
their  chemical  equivalents;  but  the  specifications  and  claims  must  be 
broad  enough  to  cover  them. 

3.  The  claims  of  a  patent  must  be  construed  in  the  light  of  its  specifica- 

tions and  drawings,  and  may  be  limited,  but  not  enlarged,  by  them. 

4.  The  range  of  equivalents  depends  upon  the  nature  and  extent  of  the 

invention.  If  it  be  broad  and  primary,  the  range  of  equivalents  will 
be  likewise  broad;  if  it  be  but  an  improvement  over  the  prior  art, 
the  range  of  equivalents  will  be  correspondingly  restricted. 
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6.  Where  there  is  a  MriouB  doubt  left  in  the  mind  of  this  court,  such 
doubt  should  be  resolved  in  favor  of  the  applicant  for  a  patent;  be- 
cause, if  his  application  be  denied,  he  is  not  in  a  position  to  go  into 
court  and  attempt  to  enforce  a  lawful  monopoly.  (Following  Re 
Schrauhstadter,  26  App.  D.  C.  331.) 

6.  A  patentee  is  not  obliged  in  his  specifications  to  state  all  the  known 

equivalents  of  the  materials  used  by  him. 

7.  On  an  appeal  from  a  decision  of  the  Ck)mmissioner  of  Patents  rejecting 

certain  claims  in  an  application  for  a  patent  for  finish  removers,  it 
was  heldf  reversing  such  decision,  that  the  expression  '*a  liquid  finish 
solvent,  ketonic  derivative  of  a  cyclic  CH,  hydrocarbon,"  used  in  the 
appealed  claims,  meant  only  such  ingredients  as  were  the  known 
equivalents  of  those  specified  in  appellant's  application,  or  which 
could  be  ascertained  to  be  such  by  those  skilled  in  the  art  without 
the  exercise  of  invention ;  and  that,  in  view  of  the  fact  that  no  other 
phraseology  could  be  employed  to  accord  to  appellant  the  protection 
to  which  he  was  entitled;  that  the  substances  embraced  in  the  class 
claimed  were  generally  capable  of  accomplishing  the  purpose  of  the 
invention ;  and  that  the  claims  must  be  construed  in  the  light  of  the 
specification,  and,  if  necessary,  be  limited  by  it, — the  claims  should 
be  allowed. 

No.  703.     Patent  Appeals.     Submitted  March  14,  3911.     Decided  May  1, 

1911. 

Hearing  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents,  rejecting  certain  claims  in  an  application  for  patents 

Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Melville  Church  and  Mr.  Harry  L.  Duncan  for  the  ap- 
pellant. 

Mr.  Robert  F.  Whitehead  for  the  Commissioner  of  Patenta. 

Mr.  Justice  Van  Orsdel  delivered  the  opinion  of  the  Court : 

'  This  is  an  appeal  from  the  decision  of  the  Commissioners  of 
Patents,  refusing  to  grant  certain  claims  made  by  appellant, 
Carleton  Ellis,  in  an  application  for  finish  removers.     The 
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Primary  Examiner  rejected  these  claims  on  the  grounds,  first, 
that  they  were  devoid  of  invention;  and,  second,  that  to  grant 
them  would  allow  appellant  to  cover  compositions  of  matter 
to  which  he  was  not  entitled.  On  appeal,  the  Board  of  Ex- 
aminers-in-Chief  reversed  the  decision  of  the  Primary  Exam- 
iner as  to  the  first  ground  of  rejection,  but  affirmed  it  as  to  the 
second.    This  decision  was  affirmed  by  the  Commissioner. 

The  appealed  claims  are  eight  in  number,  the  following,  how- 
ever, being  sufficient  to  illustrate  the  invention : 

"7.  The  finish  remover  comprising  composite  finish  solvent 
material,  including  a  liquid,  finish  solvent,  ketonic  derivative 
of  a  cyclic  CHg  hydrocarbon." 

"11.  The  finish,  remover  comprising  composite  finish  solvent 
material,  including  a  liquid,  finish  solvent,  ketonic  derivative 
of  a  cyclic  CH2  hydrocarbon,  and  miscible  solvent  material  of 
a  generally  penetrating  and  loosening  character." 

The  invention  is  described  by  the  Primary  Examiner  as 
follows :  "The  invention  relates  to  paint  removers.  The  well- 
known  paint  removers  contain  solvents  on  the  order  of  benzol, 
other  solvents  on  the  order  of  alcohol  and  stiffening  material. 
The  present  invention  uses  in  addition  to  the  above  well-known 
ingredients,  cyclic  CH2  hydrocarbons,  as  hexahydro  benzol, 
or  derivatives  of  cyclic  hydrocarbons,  as  adipin  ketone."  The 
Patent  Office  has  confined  appellant  to  claims  specifying  adipin 
ketone  as  an  ingredient.  In  his  application,  however,  he  has 
enumerated  many  other  substances  of  the  same  chemical  group, 
which  possess  the  same  properties  as  adipin  ketone,  and  which 
may  be  used  with  equally  satisfactory  results.  The  specification 
states:  "Many  of  the  cyclic  CH2  hydrocarbons  and  their  de- 
rivatives are  valuable  as  finish  solvents  in  removers  such  as  the 
cyclic  paraffins,  including  cyclopentane  or  pentamethylene,  vinyl 
trimethylene,  suberane  or  cycloheptane,  hexahydro  benzenes 
or  naphthenes,  embracing  hexahydrobenzol,  hexahydro  toluol 
and  the  like.  Many  inmiediate  derivatives  of  these  cyclic  paraf- 
fins or  cyclic  hydrocarbons  are  also  desirable  finish  solvents, 
such,  for  example,  as  acetyltrimethylene,  diteramethylene  ke- 
tone, adipin  ketone  (ketopentamethylene)^  methyl  cyclopente* 
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non,  cyclopentane  carboxylic  acids,  suberone,  cyclohexanol,  pim- 
elin  ketone,  hexahydrometa  toluic  acid  and  similar  carboxylic- 
acids  of  the  hydroaromatic  group  and  other  oxygenated  or  halo- 
genated  bodies  thereof." 

It  was  held  by  the  Patent  Office  that  to  grant  the  claims- 
here  under  consideration  will  extend  the  scope  of  appellant's 
invention  beyond  that  to  which  he  is  entitled,  and  will  permit 
him  to  stand  in  the  path  of  subsequent  inventors  in  the  same 
art  It  was  also  held  that  to  determine  which  of  the  cyclic  CHj 
hydrocarbons  not  mentioned  in  the  application  are  finish  sol- 
vents will  require  experiment  But  the  injustice  to  which  this 
ruling  will  lead  is  manifest  Counsel  for  appellant  stated  at 
bar,  and  it  was  not  controverted,  that  no  phraseology  other 
than  that  of  the  claims  here  in  issue  could  be  employed  iik 
broadly  defining  the  invention,  and  that,  if  these  claims  be  not 
allowed,  appellant  will  be  limited  to  a  patent  covering  the  use- 
of  adipin  ketone  only.  This  would  furnish  him  little  or  no- 
protection  in  the  practice  of  his  inv«ition.  A  competitor  could 
use  with  impunity  any  of  the  numerous  equivalents  specified 
by  appellant,  and  not  come  within  the  scope  of  the  patented 
claims. 

The  object  of  the  patent  laws  is  to  secure  to  the  inventor  the- 
full  rewards  of  his  invention.  He  is  not  limited  to  the  use  of* 
one  specific  substance,  but  his  patent  covers  all  known  equiva- 
lents. In  Eobinson  on  Patents,  sees.  257  and  258,  it  is  said: 
"As  the  substitution  of  equivalents  works  no  variation  in  the- 
substance  of  an  invention,  so  all  equivalents,  whether  actually 
known, to  the  inventor  or  not,  are  covered  by  his  patent  *  * 
*  The  doctrine  of  equivalents  applies  alike  to  all  classes  of  in- 
ventions, and  to  all  inventions  of  whatever  class.  Equivalents 
in  an  art  or  process  are  such  acts  as,  in  accordance  with  pre-^ 
ceding  rules,  are  interchangeable  with  those  which  the  inventor- 
has  himself  employed.  *  *  *  In  compositions  of  matter, 
substances  which,  at  the  granting  of  the  patent,  were  knovm  a» 
capable  of  serving  the  same  purpose  in  the  composition  as- 
the  ingredients  actually  employed  become  thereby  their  chemic- 
al equivalents,'^     But  the  specification  and  claims  must  be 
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broad  enough  to  cover  them.    Read  Holliday  &  Sons  v.  Schuhe- 
Berge,  78  Fed.  493. 

Neither  do  we  think  that  the  allowance  of  the  claims  in  is- 
sue will  have  the  effect  attributed  by  the  Patent  Office.  The 
claims  of  a  patent  must  be  construed  in  the  light  of  its  speci- 
fications and  drawings,  and  maj  be  limited,  but  not  enlarged, 
by  them.  Continental  Paper  Bag  Co.  v.  Eastern  Paper  Bag 
Co.  210  XT.  S.  405,  52  L.  ed.  1122,  28  Sup.  Ct.  Rep.  748. 
Here  appellant  has  specified  numerous  substances  which  he 
declares  are  not  only  finish  solvents  themselves,  but  are  similar 
to  others  in  the  class  which  he  seeks  to  cover  by  the  appealed 
claims.  They  are  sufficient  to  convey  to  one  skilled  in  the  art 
the  nature  of  the  chemicals  which  will  accomplish  the  desired 
result.  The  range  of  equivalents  depends  upon  the  nature  and 
extent  of  the  invention.  If  the  invention  be  broad  and  primary, 
the  range  of  equivalents  will  be  likewise  broad;  if  the  inven- 
tion be  but  an  improvement  over  the  prior  art,  the  range  of 
equivalents  will  be  correspondingly  restricted.     Ibid. 

But  the  equivalent,  the  use  of  which  is  sought  to  be  embraced 
in  the  patent,  must  be  one  known,  or  which  could  have  been 
known  without  the  exercise  of  inventive  skill,  at  the  time  of 
the  patent  In  the  case  of  American  Sulphite  Pulp  Co.  v. 
Rowland  Falls  Pulp  Co.  25  C.  C.  A.  500,  50  U.  S.  App.  52, 
80  Fed.  395,  the  following  was  quoted  with  approval  from 
Read  Holliday  &  Sons  v.  Schulze-Berge,  supra:  "I  think  the- 
law  must  be  that  where  the  new  ingredient  is  such  as  would 
have  been  known  to  or  employed  by  the  ordinary  skilled,  prac- 
tical chemist,  or  is  such  as  would  naturally  have  been  devel- 
oped in  the  growth  of  the  art,  and  the  substitution  thereof 
involves  no  alteration  or  new  operation  or  result,  it  is  covered 
by  the  patent,  provided  the  specifications  and  claims  are  suf- 
ficiently broad  to  include  it."  Robinson,  Patents,  sec.  257; 
Walker,  Patents,  sec.  364.  And  in  Standard  Paint  Co.  v.  Bird, 
175  Fed.  346,  the  same  rule  was  laid  down,  as  follows:  "To 
infringe  a  patent  of  this  description,  the  alleged  infringer  must 
use  the  ingredients  claimed  to  be  those  used  in  the  process,  or 
used  to  form  the  product,  or  a  ^well-known'  equivalent  therefor. 
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It  is  not  sufficient  that  tests  or  experiments  have  shown  that 
some  substance  not  claimed,  and,  at  the  time  the  patent  was 
Applied  for  and  granted,  not  known,  to  be  an  equivalent,  had 
proved  just  as  good  or  just  as  efficient  in  the  combination  as  a 
substitute  for  the  ingredient  claimed.  Oill  v.  Wells,  22  Wall., 
1,  22  L.  ed.  699 ;  Seymour  v.  Osborne,  11  Wall  555,  20  L.  ed. 
42 ;  Brown  v.  Stilwell  £  B.  Mfg.  Co.  6  C.  C.  A.  528,  6  U.  S. 
App.  427,  16  U.  S.  App.  234,  57  Fed.  731;  Rowell  v.  Lind- 
say, 113  TJ.  S.  97,  28  L.  ed.  906,  5  Sup.  Ct.  Rep.  507." 

The  Patent  Office  relies  upon  the  cases  of  Re  Incandescent 
Lamp  Patent,  159  U.  S.  465,  40  L.  ed.  221,  16  Sup.  Ct.  Rep. 
75,  and  Matheson  v.  Campbell  24  C.  C.  A.  384,  45  XJ.  S.  App, 
473,  557,  78  Fed.  910.  The  former  case  is  easily  distin- 
fished  from  the  case  at  bar.  There,  the  plaintiffs  had  dis- 
covered that  carbonized  paper  could  be  used  as  the  filament  for 
incandescent  lamps.  They  did  not,  however,  confine  them- 
selves to  such  material,  but  also  made  claims  to  filaments  of 
-carbonized  fibrous  and  textile  material.  It  appeared  that  an  ex- 
amination of  over  six  thousand  vegetable  growths  showed  that 
none  of  them  could  be  used  for  that  purpose.  It  was  only  after 
-experiments  lasting  several  months  that  the  defendant  discovered 
a  substitute  in  a  certain  kind  of  bamboo.  At  the  time  of  plain- 
tiffs' patent  there  were  no  known  equivalents  of  their  carbonized 
paper  filament,  and  apparently  none  could  have  been  ascertained 
without  invention.  The  court,  in  holding  them  limited  to  a 
<3laim  for  the  material  they  had  described,  used  the  following 
language:  "If  the  patentees  had  discovered  in  fibrous  and 
textile  substances  a  quality  common  to  them  all,  or  to  them 
generally,  as  distinguishing  them  from  other  materials,  such 
as  minerals,  etc.,  and  such  quality  or  characteristic  adapted 
them  peculiarly  to  incandescent  conductors,  such  claim  might 
not  be  too  broad."  The  case  at  bar,  being  an  ex  parte  pro* 
ceeding  for  the  allowance  of  certain  claims,  contains  no  testi- 
mony to  show  whether  or  not  substances  of  the  class  called  for 
in  appellant's  claims  are  generally  capable  of  dissolving  finish. 
But  as  appellant  has  specified  a  large  number  of  substances  con- 
taining the  common  quality  which  fits  them  for  use  in  his  in- 
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vention,  in  the  absence  of  evidence  to  the  contrary,  we  believe 
that  the  doubt  should  be  resolved  in  his  favor.  '^Where  there 
is  a  serious  doubt  left  in  the  mind  of  this  court,  we  believe  that 
that  doubt  should  be  resolved  in  favor  of  the  one  seeking  a 
patent ;  for,  if  his  claim  be  denied,  he  has  nothing  with  which 
he  can  go  into  court  and  attempt  to  enforce  a  lawful  monopoly." 
Re  Schraubstadter,  26  App.  D.  0.  331. 

The  case  of  Matheson  v.  Campbell,  supra,  might  also  be  djs- 
tinguished  on  the  ground  that  the  patentee  had  ^^imself  ex* 
perimented  only  with  three  of  four  bodies  out  of  a  group  of 
hundreds.*'  But  if  not,  it  has  not  been  followed  by  the  later 
decisions.  In  FuUerton  WatniU  Growers*  Asso.  v.  Andersonr 
BamrOrover  Mfg.  Co.  92  C.  C.  A.  295,  166  Fed.  443,  a  case 
closely  analogous  to  the  one  at  bar,  the  patent  before  the  court 
was  for  a  process  for  bleaching  nuts,  in  which  a  weak  acid  was 
specified  as  an  ingredient.  In  discussing  a  contention  similar  to 
that  made  by  the  Patent  Office  here,  the  court  said :  ^'But  it  is 
said  that  the  term  'weak  acid*  is  indefinite,  and  that  the  ap- 
pellant which  used  diluted  sulphuric  acid,  was  not  precluded 
from  such  use,  since  sulphuric  acid  is  not  a  weak  acid,  and  no 
standard  of  acidity  is  fixed  by  the  term  Veak  acid.*  But  by 
specifically  referring  to  the  use  of  vinegar,  the  patentee  has 
made  known  the  standard  of  acidity  of  the  acid  which  will 
operate  successfully  with  the  solution.  He  declares  in  his 
specifications  that  he  has  found  that,  while  many  acids  might 
produce  the  result  of  liberating  the  gas,  a  safe  acid  for  the 
purpose  is  acetic  acid  or  vinegar.  In  his  claim  he  confines 
himself  to  no  specific  acid.  The  appellant  has  found  that  by 
the  use  of  diluted  sulphuric  acid  the  bleaching  process  can  be 
as  eflfectually  accomplished  as  by  the  use  of  vinegar.  But  it 
does  not  thereby  avoid  infringement  It  uses  a  weak  acid 
within  the  terms  of  the  claims.  ♦  ♦  ♦  Obviously  he  was 
not  required  to  experiment  with  all  kinds  of  acids,  and  to  state 
in  his  specifications  what  acids  would  and  what  would  not  be 
suitable  for  the  purpose,  and  we  think  it  does  not  extend  the 
patent  beyond  its  proper  scope  to  say  that  it  covers  the  use  of 
any  acid  which,  by  chemical  reaction^  will  release  the  chlorin 
VoL  XXXVn.— 14. 


Digitized  by 


Google 


tlO  IN  RE  KTJJa 

Opinion  of  the  Conrt.  [37  App. 

in  the  bleaching  solution.  A  strong  acid  would  cause  a  violent 
and  sudden  evolution  of  chlorin,  which  would  almost  instan- 
taneously be  dissipated.  A  weak  acid  releases  the  chlorin  gradu- 
ally and  continuously.  There  doubtless  are  acids  known  to 
chemistry  which  will  not  accomplish  the  reaction  incident  to 
the  release  of  the  chlorin,  but  the  acids  commonly  known,  such 
as  acetic,  sulphuric,  muriatic,  oxalic,  and  nitric  acids,  when 
diluted  to  the  acidity  of  vinegar,  may,  it  is  shown,  be  success- 
fully used  in  the  process.^* 

In  the  case  of  Welsbach  Light  Co.  v.  Stmlight  Incandescent 
Oas  Lamp  Co.  87  Fed.  221,  where  the  claim  was  drawn  to 
cover  "paraflSn,  or  other  suitable  material,  substantially  as  set 
forth,"  the  court  said :  "While  collodion  is  not  chemically  an 
equivalent  of  a  hydrocarbon  resin  gum,  and  is  not  paraffin  or 
shellac,  it  performs  the  same  functions,  in  the  same  manner,  and 
with  the  same  result.  A  patentee  is  not  obliged,  in  his  specifica- 
tion, to  state  all  the  known  equivalents  of  the  materials  used 
by  him.  It  is  the  patent  as  finally  issued  which  the  court  is 
to  construe,  and  upon  which  the  patentee  must  stand.  In  this 
case  the  patentees  have  claimed  ^paraffin,  or  other  suitable  ma- 
terial, substantially  as  set  forth.'  They  have  set  forth  that 
^other  materials  may  be  employed,  as  long  as  they  set  hard  at 
ordinary  temperatures,  and  bum  away  without  mechanical  de- 
struction to  the  mantle.'  The  defendant  uses  a  suitable  ma- 
terial, known  at  the  date  of  the  invention  to  have  all  these 
properties  and  characteristics,  and  has  thereby  appropriated 
complainant's  product" 

And  in  the  case  of  American  Sulphite  Pulp  Co.  v.  How- 
land  Falls  Pulp  Co.  supra,  where  a  patent  claiming  cement  as 
a  lining  for  digesters  was  in  issue,  the  court  said:  "And  we 
think,  upon  principle  and  authority,  that  Russell,  having  dis- 
covered that  cement  material  generally  possesses  the  qualities 
required  for  his  conception  of  a  homogeneous  digester  lining, 
should  not  be  limited  to  such  materials  in  the  class  of  cemen- 
titious  mixtures  as  he  had  chemically  and  commercially  isolated 
as  individuals,  but  that  his  claims  and  description  should  be 
construed  as  including  all  cementitious  mixtures  which  ordinary 
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skilled  practical  chemists  might  be  expected  to  find  as  answering 
the  requirements  of  the  described  conditions,  or  such  as  would 
naturally  develop  in  the  growth  of  the  art  without  invention." 

We  have  cited  numerous  cases  and  quoted  from  the  decisions 
at  great  length,  for  the  reason  that  the  case  before  us  in  a 
highly  technical  one.  From  a  review  of  the  authorities,  and 
the  application  of  the  rule  so  generally  announced,  we  think  it  is 
apparent  that  the  expression,  ^'a  liquid,  finish  solvent,  ketonic 
derivative  of  a  cyclic  CHg  hydrocarbon,"  used  in  the  appealed 
claims,  means  only  such  ingredients  as  are  the  known  equiva- 
l^its  of  those  specified  in  appellant's  application,  or  which 
could  be  ascertained  to  be  such  by  those  skilled  in  the  art,  with- 
out the  exercise  of  invention.  Whether  the  range  of  equiva- 
lents covered  by  these  claims  be  broad  or  narrow  depends  upon 
the  prior  art,  and  is  a  question  of  construction.  In  view  of  all 
the  facts  of  the  case, — the  fact  that  no  other  phraseology  can 
be  employed  to  accord  to  appellant  the  protection  to  which  he 
is  entitled ;  the  fact  that,  from  the  record,  there  is  a  fair  pre- 
sumption that  the  substances  embraced  in  the  class  claimed  are 
generally  capable  of  accomplishing  the  purposes  of  the  inven- 
tion; and  the  further  fact  that  the  claims  must  be  construed 
in  the  light  of  the  specification,  and,  if  necessary,  be  limited 
by  it, — we  are  of  opinion  that  the  claims  here  under  consider- 
ation should  be  allowed. 

The  decision  of  the  Commissioner  of  Patents  is  reversed^ 
and  the  clerk  is  directed  to  certify  these  proceedings  as  by  law 
required.  Reversed. 


IN  EE  DOSSELMAN. 


Patbnts;  Claims  aitd  SPCciFicATioifs;  Eqtjivaibnts. 

When  an  application  for  a  patent  for  a  finish  remover  covered  a  composi- 
tion having  acetone  at  one  of  its  ingredients^  without  referring  to  any 
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equiralent  for  it,  and  five  years  after  the  filing  of  the  application, 
during  which  time  the  finiBh-removing  art  had  been  extensively  devel- 
oped, the  applicants  presented  claims  substituting  ketones  generally 
for  acetone,  it  was  held  that  such  claims  were  properly  rejected  by 
the  Commissioner,  as  beyond  the  original  disclosures  of  the  appli- 
cants.    (Distinguishing  Re  Bllie,  ante,  203.) 

No.  704.    Patent  Appeals.    Submitted  March  14,  1911.     Decided  May  1, 

1911. 

Heasinq  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents,  rejecting  certain  claims  in  an  application  for  a 
patent.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Melville  Church  and  Mr.  Harry  L.  Duncan  for  the  ap- 
pellant. 

Mr.  Robert  F.  Whitehead  for  the  Commissioner  of  Patents. 

Mr.  Justice  Van  Obsdel  delivered  the  opinion  of  the  Conrt: 

This  is  an  appeal  from  the  decision  of  the  Commissioner  of 
Patents,  refusing  to  grant  certain  claims  to  appellants,  Gustav 
Dosselman  and  Percy  Neymann,  in  an  application  for  patent 
for  a  composition  for  removing  surface  finishes.  The  follow- 
ing are  illustrative  of  the  claims  involved  in  this  appeal: 

"9.  The  substantially  fluent  finish  remover  comprising  sub- 
stantially equal  parts  of  ketonic  finish-softening  material  and 
other  miscible  finish-softening  material  and  incorporated  evap- 
oration-retarding material,  including  paraffin." 

*'15.  The  substantially  fluent  finish  remover  substantially 
neutral  to  wood,  comprising  composite  finish-softening  material, 
including  aromatic  finish-softening  material  and  incorporated 
colloidal  thickening  material." 

"23.  The  substantially  fluent  finish  remover  substantially 
neutral  to  wood,  consisting  substantially  of  organic  finish-soft- 
ening material  and  incorporated  substantially  solid  thickening 


Digitized  by 


Google 


IN  R£  DOSSELMAN.  ?13 

D.  C]  OlMnion  of  the  Oaurt. 

material^  thickening  the  remover  to  substantially  semi-paste  con- 
sistency." ^ 

The  invention  is  described  by  the  Board  of  Examiners-in- 
Chief  as  follows:  "The  original  specification  of  this  applica- 
tion covers  a  composition  for  removing  paint  or  varnish,  con- 
sisting of  benzol,  acetone,  and  paraffin.  It  further  specifies  that 
instead  of  benzol,  other  coal-tar  products  and  petroleum  prod- 
ucts, such  as  benzene  or  alcohol  may  be  substituted,  and  that 
instead  of  paraffin  any  wax  mineral  such  as  hydrocarbon,  vege- 
table such  as  camauba,  or  animal  such  as  fatty  acids  or  bees- 
wax. When  the  composition  is  to  be  made  into  a  semi-paste, 
coresine  wax  is  added.  No  equivalent  for  acetone  as  an  ingredi- 
ent in  the  paint  remover  is  referred  to." 

The  claims  under  consideration  were  rejected  by  the  tri- 
bunals of  the  Patent  Office  on  the  ground  that  by  the  use  of 
the  terms  "ketonic  finish-softening  material,"  "aromatic  finish- 
softening  material,"  and  similar  expressions,  appellants  had 
attempted  to  broaden  their  claims  beyond  the  scope  of  their 
original  disclosure,  and  to  cover  an  invention  which  had  not 
been  made  by  them  prior  to  the  filing  of  their  application.  The 
law  relating  to  this  question  was  discussed  at  length  in  the  case 
of  Re  Ellis,  ante,  203,  in  which  claims  containing  a  somewhat 
similar  term  were  allowed.  In  that  case  the  applicant  had  enu- 
merated a  large  number  of  ingredients  which  could  be  used 
interchangeably  in  practising  the  invention,  so  that  the  court 
felt  justified,  in  the  absence  of  evidence  to  the  contrary,  in  as- 
suming that  the  substances  embraced  within  the  class  called  for 
by  the  claims  were  generally  capable  of  accomplishing  the  de- 
sired result  Here,  however,  the  only  ketone  disclosed  in  the 
application  is  acetone.  This  seems  to  have  been  the  only  sub* 
stance  appellants  had  in  mind  for  serving  the  purpose  for  which 
it  is  used.  They  confined  themselves  to  this  until  five  years 
after  the  filing  of  their  application,  during  which  time  the  fin- 
ish-removing art  had  been  extensively  developed,  when  they 
presented  the  present  claims.  There  is  nothing  in  their  appli- 
cation to  warrant  the  presumption  that  they  had  discovered 
that  ketones  generally  could  be  used  as  an  ingredient  in  their 
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composition.  The  case,  therefore,  comes  within  the  ruling  of 
the  Supreme  Court  in  Re  Incandescent  Lamp  Patent,  159  U.  S. 
465,  40  L.  ed.  221,  16  Sup.  Ct  Rep.  75,  and  the  claims  were 
properly  rejected. 

The  decision  of  the  Commissioner  of  Patents  is  affirmed,  and 
the  clerk  is  directed  to  certify  these  proceedings  as  by  law  re- 
quired. Affirmed. 


LOVING  V.  MOORE. 


Equitt;  Equtfablb  Liens;  Tenants  in  Common;  Bankbuftct;  Ck>v- 
rucr  or  Jurisdiction. 

1.  Where  one  of  several  owners  of  real  estate  converts  the  rents  and 

profits  to  his  own  use,  his  cotenants  have  a  lien  upon  his  interest 
in  the  estate,  or  the  proceeds  thereof  in  case  of  sale,  for  their  share 
of  such  rents  and  profits,  which  lien  may  be  established  in  a  suit 
by  them  for  partition  of  the  property  by  sale.  (Construing  sec  03, 
D.  C.  Code,  [31  Stat,  at  L.  1203,  chap.  854.]) 

2.  In  bankruptcy  proceedings  the  costs  of  administration  of  the  estate 

of  the  bankrupt  will  be  paid  prior  to  any  lien  against  the  property 
of  the  bankrupt. 

3.  An  equity  court  has  jurisdiction  to  decree  an  equitable  lien  against  the 

estate  of  a  bankrupt,  but  the  jurisdiction  resides  alone  in  the  bank- 
ruptcy court  to  make  distribution  of  the  entire  estate  of  the  bank* 
rupt.     (Following  Crosby  v.  Ridoui,  27  App.  D.  C.  4S1.) 

4.  Where  a  trustee  in  bankruptcy  has  been  appointed  for  one  of  several 

owners  of  real  estate,  a  court  of  equity,  in  decreeing  partition  by 
sale  of  the  property,  has  the  power  to  establish  a  lien  upon  his  share 
of  the  proceeds  of  the  sale  in  favor  of  his  cotenants,  because  of  the 
conversion  to  his  own  use  of  the  rents  and  profits :  but  his  entire 
share  of  the  proceeds  of  sale  must  be  turned  over  to  the  trustee  in 
bankruptcy  for  distribution  by  the  bankruptcy  court,  which  court 
will  respect  the  claims  of  the  cotenants  and  accord  them  their  rights 
in  the  general  distribution  of  the  bankrupt's  estate.  (Citing  Crosby 
v.  Ridout,  27  App.  D.  C.  483.) 

No.  2258.     Submitted  April  3,  1911.     Decided  May  1,   1911. 
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Hbabino  on  an  appeal  by  a  trustee  in  bankruptcy  from  a 
decree  of  the  Supreme  Court  of  the  District  of  Columbia,  sitting 
afl  an  equity  court,  in  a  suit  for  partition  of  real  estate. 

Modified. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows : 

This  is  an  appeal  [by  Lucas  P.  Loving,  trustee  in  bankruptcy 
of  David  Moore,]  from  a  decree  of  the  supreme  court  of  the 
District  of  Columbia,  in  eqtiity,  partitioning  the  proceeds  of  the 
sale  of  real  estate.  The  bill  was  for  the  partition  of  real  estate 
in  which  the  parties  to  the  action  were  tenants  in  common.  It 
was  alleged  that  one  David  Moore,  a  cotenant,  had  collected 
rents  from  the  property  for  which  he  had  failed  to  account  to 
his  cotenants.  The  petitioners  prayed  for  a  sale  of  the  real  es- 
tate, and  that  the  sum  so  collected  by  Moore  should  be  charged 
against  his  share  in  the  proceeds  of  the  sale.  It  was  found  by 
the  court  that  Moore  had  collected  and  converted  to  his  own 
use  rents  belonging  to  the  other  cotenants  to  the  amount  of 
$1,250.45.  Two  days  before  the  petition  in  this  case  was  filed, 
a  trustee  in  bankruptcy  was  appointed  to  take  charge  of  the 
estate  of  Moore. 

Mr.  Wharton  E.  Lester  for  the  appellant 

ifr.  Wilton  J,  Lambert,  Mr.  Rudolph  H.  Yeatman,  and  Mr. 
W.  C-  Sullivan  for  the  appellee. 

Mr.  Justice  Van  Obsdel  delivered  the  opinion  of  the  Court: 

The  principal  question  presented  by  this  appeal  is  whether 
or  not  rents  so  collected  by  a  cotenant  create  a  lien  against  his 
interest  in  the  property,  or  the  proceeds  thereof  in  case  of  sale, 
in  favor  of  his  cotenants  to  whom  the  rents  belong.  Section  93 
of  the  District  Code  [31  Stat,  at  L.  1203,  chap.  854]  provides 
that  "in  every  case  of  partition,  any  tenant  in  common  who 
may  have  received  the  rents  and  profits  of  the  property  to  his 
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own  Ufle  may  be  required  to  account  to  his  cotenants  for  their 
respeotive  shares  of  said  rents  and  profits  *  *  *  and  any 
amounts  found  due  on  said  accounting  may  be  charged  against 
the  share  of  the  party  owing  the  same  in  the  property,  or  its 
proceeds  in  case  of  sale."  We  are  of  opinion  that  the  undoubt- 
ed effect  of  the  statute  is  to  create  an  equitable  lien  against 
the  interest  of  Moore  in  the  estate  in  favor  of  the  other  coten- 
ants to  the  amount  found  to  be  due  to  each  respectively,  which 
it  was  within  the  jurisdiction  of  the  equity  court  to  ascertain 
and  decree.  Crosby  v.  Ridovi,  27  App.  D.  C,  481.  But  the 
equity  court  did  not  stop  here.  It  proceeded  to  distribute  from 
the  proceeds  of  Moore's  interest  in  the  estate  the  sum  of  $1,- 
250.45  among  the  different  cotenants  in  satisfaction  of  their 
respective  claims. 

Moore's  entire  interest  in  the  proceeds  of  the  sale  of  the 
property  in  which  he  was  a  cotenant  amounted  to  the  sum  of 
$2,323.77.  The  interest  of  Moore  in  the  estate  representing  this 
srun  passed  to  the  trustee  in  bankruptcy  two  days  before  the 
present  suit  was  instituted.  It  became  in  custodia  legis  under 
the  jurisdiction  and  control  of  the  bankruptcy  court.  The  trus- 
tee in  bankruptcy  was  directly  accountable  to  that  court,  which 
alone  had  jurisdiction  of  the  distribution  of  the  fund.  Carter 
V.  Hobbs,  1  Am.  Bankr.  Rep.  215,  92  Fed.  594 ;  Re  Cobb,  3  Am. 
Bankr.  Bep.  129. 

Under  the  bankruptcy  act,  the  costs  of  administration  of  the 
estate  of  a  bankrupt  are  to  be  paid  prior  to  any  liens  against 
the  property  of  the  bankrupt  It  is  a  claim  superior  to  legal 
and  equitable  liens,  and  must  be  satisfied  first.  Re  Tebo,  101 
Fed.  419.  The  creditors  are  entitled  only  to  have  the  balance 
of  the  estate  distributed.  It  is  therefore  apparent  why  another 
court  should  not  be  given  jurisdiction  of  the  distribution  of  the 
property  in  the  control  of  the  bankruptcy  court,  for  it  might 
distribute  the  property  to  an  extent  that  would  deprive  the  bank- 
ruptcy court  of  power  to  protect  itself  in  the  costs  of  adminis- 
tration. Such  a  conflict  of  jurisdiction  and  authority  in  the 
distribution  of  a  bankrupt's  estate  would  neither  conform  to 
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public  policy  nor  conduce  to  the  speedy,  equitable,  and  economi- 
*cal  administration  of  the  estate  of  the  bankrupt 

It  is  well  settled  that  an  equity  court  has  jurisdiction  to 
decree  an  equitable  lien  against  the  estate  of  a  bankrupt,  but 
the  jurisdiction  resides  alone  in  the  bankruptcy  court  to  make- 
distribution  of  the  entire  estate  of  the  bankrupt.  In  Crosby  v. 
Ridout,  supra,  which  fully  reviews  the  bankruptcy  act  and  the 
decisions  construing  it,  the  court  said :  "There  is  no  doubt  that 
the  trustee  under  the  present  law  takes  the  title  subject  to  all 
equities,  liens,  or  encumbrances,  whether  created  by  operation 
of  law  or  by  the  bankrupt,  which  existed  against  the  property  in 
the  hands  of  the  bankrupt.  Should  the  court  below  finally  de- 
termine and  decree  the  equitable  lien  sought  by  appellant,  the 
trustee  should,  and  we  have  no  doubt  the  bankruptcy  court 
would,  give  its  proper  place  to  such  lien  in  the  distribution  of 
the  bankrupt's  estate." 

The  equity  court,  therefore,  had  complete  jurisdiction  to  en- 
tertain the  partition  proceedings  and  decree,  as  was  done,  the 
respective  claims  of  the  cotenants  for  rents  as  liens  against 
the  interest  in  the  estate  belonging  to  Moore.  But  its  juris- 
diction ceased  at  that  point,  and  it  remains  for  the  bankruptcy 
court  to  administer  upon  and  distribute  the  entire  estate  of 
Moore  for  the  benefit  of  his  creditors.  The  full  balance  arising 
from  the  sale  of  the  interest  of  Moore,  after  the  payment  of 
its  share  of  the  costs  of  selling  the  property  and  partitioning 
the  proceeds,  should  be  turned  over  by  the  equity  court  to  the 
trustee  in  bankruptcy.  The  bankruptcy  court  will  no  doubt 
respect  the  claims  of  these  cotenants,  as  ascertained  and  de- 
creed by  the  equity  court,  and  accord  to  them  their  proper  rights^ 
in  the  general  distribution  of  Moore's  estate. 

The  cause  is  remanded,  with  directions  to  the  court  to  modify 
its  decree  in  conformity  with  the  views  expressed  herein.  The 
cotenants  will  each  pay  an  equal  share  of  the  costs  of  this  ap* 
peaL  Modified. 
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BALTIMORE  &  OHIO  RAILROAD  COMPANY  v. 
MILLER. 


RaILBOADS;  VabIANCE;  LiCElfSEES;  KBGUOKNOC 

1.  In  an  action  against  a  railroad  company  for  the  death  of  plaintiff's 
intestate,  when  the  declaration  confines  the  allegation  of  defendant's 
negligence  to  the  construction  and  maintenance  of  a  station  platform 
on  which  the  decedent  was  walking  when  struck  by  a  passing  train 
of  the  defendant,  it  is  error  for  the  trial  court  to  submit  to  the  jury 
the  question  of  the  defendant's  negligence  in  the  operation  of  the 
train  at  the  time  of  and  just  before  the  accident. 

-2.  Where  a  railroad  station  platform  has  been  frequently  used  by  the 
public  as  a  pathway  for  convenience,  a  person  so  using  it  is  not  a 
trespasser,  but  is  a  mere  licensee. 

^.  In  an  action  against  a  railroad  company  for  the  death  of  a  girl, 
killed  by  a  passing  train  while  walking  along  a  station  platform 
too  close  to  the  track,  it  is  error  for  the  trial  court  to  refuse  an  in- 
struction asked  by  the  defendant,  to  the  effect  that  there  is  no  eri* 
dence  to  show  that  the  platform  was  negligently  or  improperly  con- 
structed, where  it  appears  from  the  evidence  that  the  platform  had 
been  in  use  for  some  years;  that  it  was  so  constructed  that  persons 
walking  or  standing  on  its  edge  might  be  in  danger  of  passing  trains, 
which  projected  somewhat  over  the  edge  of  the  platform,  but  that 
the  platform  was  erected  for  the  accommodation  of  passengers  get- 
ting on  and  off  the  trains,  and  not  for  use  by  the  public  as  a  side- 
walk ;  and  that  the  decedent  was  so  using  it  for  her  own  convenience, 
and  not  as  an  intending  passenger.  (Citing  Edgerton  v.  Baltimore 
d  0.  R.  Co,  6  App.  D.  C.  516.) 

4.  The  rule  as  to  the  contributory  negligence  of  an  adult  is  applicable  to 
a  girl  sixteen  years  of  age,  where  there  is  no  evidence  to  show  that 
she  was  of  less  than  the  ordinary  intelligence,  and  unable  to  appre- 
ciate the  danger  ot  walking  near  a  railroad  track  over  which  trains 
were  constantly  running. 

Ko.  2262.     Submitted  April   4,  lOll.     Decided  May  1,  1911. 

Hearing  on  an  appeal  by  the  defendant  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia,  on  verdict,  in 
an  action  for  the  death  of  the  plaintiff's  intestate.      Reversed. 
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The  Court  in  the  opinion  stated  the  facts  as  follows : 

This  is  an  action  by  Fannie  Miller,  the  mother  and  ad- 
ministratrix of  Ethel  Proctor,  against  the  Baltimore  &  Ohio 
Railroad,  to  recover  damages  for  negligently  causing  the  death 
of  said  Ethel  Proctor. 

The  cause  of  action  is  thus  stated  in  the  declaration :  "That 
on  or  about  the  14th  day  of  July,  a.  d.  1907,  through  the  negli- 
gence, wrongful  act,  and  default  of  the  said  defendant,  the 
Baltimore  &  Ohio  Railway  Company,  a  corporation,  its  agents 
and  servants  and  employees,  an  injury  was  done  in  the  said 
District  of  Columbia,  which  caused  the  death  of  the  said  Ethel 
Proctor,  and  said  neglect,  wrongful  act,  and  default  was  such 
as  would,  if  the  death  of  the  said  Ethel  Proctor  had  not  ensued, 
have  entitled  her  to  maintain  an  action,  through  and  by  her 
next  friend,  to  recover  damages  against  the  said  defendant. 

"The  plaintiff  further  says  and  avers  the  fact  to  be,  that 
heretofore,  to  wit,  on  or  about  the  14th  day  of  July,  a.  d.  1907, 
in  the  District  of  Columbia,  the  defendant,  its  agents,  servants, 
and  employees,  conducted,  managed,  operated,  and  maintained 
ii  certain  railroad  station  in  the  District  of  Columbia,  known 
and  designated  as  University  Station,  situated  at  and  in  Brook- 
land,  in  the  District  of  Columbia,  aforesaid;  that  it  then  and 
there  became  and  was  the  lawful  duty  of  said  defendant,  its 
agents,  servants,  and  employees,  to  have  so  constructed  and 
maintained  its  premises  that  the  life  and  limb  of  persons  being 
thereon  should  be  safe  and  secure. 

"But  the  said  defendant,  its  agents,  servants,  and  employees, 
not  regarding  their  said  duty  in  that  behalf,  negligently, 
wrongfully,  unlawfully,  and  improperly  so  constructed  and 
maintained  a  platform  and  board  walk  on  the  premises  afore- 
said in  such  a  reckless  manner  as  that  heretofore,  to  wit,  on 
the  14th  day  of  July,  a.  d.  1907,  while  the  said  Ethel  Proctor, 
deceased,  was  walking  on  the  said  platform  and  board  walk, 
parallel  with  the  said  track  of  the  said  defendant,  a  train  of 
cars  owned,  operated,  and  controlled  and  managed  by  the  said 
defendant,  its  agents,  servants,  and  employees,  did  then  and 
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there,  while  passing  the  aforesaid  station,  platform,  and  board 
walk,  strike  the  said  Ethel  Proctor,  who  was  moving  in  the  same 
direction  with  the  said  train,  with  great  force  and  violence, 
hurling  her  from  the  said  platform  and  board  walk,  thereby  in- 
flicting upon  and  causing  her  to  receive  such  injuries  as  that  her 
death  resulted  therefrom.  In  utter  disregard  of  their  duty 
in  the  premises  aforesaid. 

"The  plaintiff  further  says :  That  the  aforesaid  injuries  and 
death  described  and  set  forth  is  the  sole  result  of  the  negligence, 
unlawful,  wrongful  act  and  default  of  the  said  defendant,  its 
agents,  servants,  and  employees." 

It  appears  that  defendant  has  for  some  years  maintained  a 
station,  called  Brookland,  on  its  Metropolitan  line,  used  by 
trains  going  to  and  coming  from  the  West.  The  station  house 
is  on  the  west  side  of  the  track,  where  the  latter  crosses  Michi- 
gan avenue.  There  is  a  platform  on  the  station  side  and  one 
on  the  opposite  side  of  the  track,  running  along  the  same.  The 
station,  the  platform,  and  the  tracks  between,  are  not  in  the 
street,  but  wholly  upon  property  belonging  to  the  defendant, 
north  of  Michigan  avenue.  Ordinary  railway  gates  are  main- 
tained on  Michigan  avenue,  on  each  side  of  the  track  crossing 
the  same.  A  drug  store  is  situated  on  the  south  side  of  Michi- 
gan avenue  where  it  intersects  the  defendant's  right  of  way, 
which,  on  the  north  side  of  Michigan  avenue,  has  a  fence  14 
feet  from  the  eastern  rail  of  the  track.  The  platform  on  the 
east  side  was  of  boards,  and  about  150  feet  long,  and  6  or  7 
feet  wide.  It  began  about  30  feet  from  the  gate  on  Michigan 
avenue.  Some  of  the  evidence  tended  to  show  that  the  plat- 
form was  5  or  6  inches  higher  than  the  rail;  some,  that  the 
rail  was  an  inch  or  an  inch  and  a  half  higher.  The  witness  for 
plaintiff  supposed  it  was  5  or  6  inches  higher  than  the  rail, 
because  it  was  easy  to  get  on  and  off  the  steps  of  the  cars.  The 
boards  extended  to  the  rail.  The  bumpers  of  the  engines,  in 
general  use,  extend  18  or  19  inches  over  the  platform.  Between 
the  outer  edge  of  the  platform  and  the  fence  is  a  cinder  path. 

Plaintiff's  evidence  tended  to  show  that  deceased  lived  with 
plaintiff  on  Lynch's  farm,   about  two  squares  north  of  the 
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station,  on  the  west  side  of  the  tracks.  Deceased  was  sixteen 
years  old.  On  Sunday  afternoon,  about  6  o'clock,  she  and 
three  companions  started  to  the  drug  store  on  the  opposite 
side  of  the  tracks.  After  leaving  the  drug  store  they  walked 
abreast,  with  locked  arms,  up  the  platform  on  the  east  side. 
Deceased  was  nearest  the  tracL  The  Michigan  avenue  gates 
were  down.  A  freight  train  had  passed  a  short  time  before. 
The  four  were  laughing  and  talking.  A  train  came  along  be- 
hind them  and  the  projecting  bumper  of  the  engine  struck  de- 
ceased, throwing  her  about  3  feet  to  one  side,  and  causing  her 
death.  None  of  the  three  companions  heard  the  engine  whistle, 
or  any  noise  of  the  coming  train.  None  heard  the  electric 
bells  at  the  gates  ring,  or  the  shouts  of  anyone  to  them  to  get 
out  of  the  way.  A  witness  for  plaintiff  testified  that  everybody 
used  the  pathway  alongside  the  tracks.  She  had  seen  deceased 
walking  on  the  platform  before.  She  heard  the  train  whistling 
away  beyond  her  house,  which  is  opposite  the  station  house. 
Her  daughter  called  her  attention  to  the  parties  who  were 
laughing  and  talking  as  they  came  along.  Before  witness  could 
get  to  them  the  train  came  along  and  struck  deceased.  Cross- 
examined,  she  said  that  four  could  walk  abreast  on  the  plat- 
form, which  was  laid  down  on  the  ground  approximately  even 
with  the  rail  of  the  track.  The  crossing  policeman,  Bradley, 
used  to  warn  people  of  the  platform,  telling  them  it  was  danger- 
ous to  stand  there.  He  used  to  speak  to  some  people  and  tell 
them  not  to  stand  there  so  close. 

Another  witness  for  plaintiff  testified  that  the  train  was  a 
long  excursion  train,  with  two  engines  drawing  it,  and  had  not 
entirely  passed  the  place  where  the  girl  lay  before  it  stopped. 
Knew  that  when  the  cars  passed  some  part  of  the  engine,  and 
the  steps  of  the  cars  projected  over  the  platform.  First  learned 
that  a  train  would  hit  a  person  standing  on  the  platform,  when 
deceased  was  killed.  Cross-examined,  she  said  that  she  heard 
the  whistle  blow  down  at  the  signal  post,  a  square,  or  may  be 
two  squares,  away.  Could  hear  it  distinctly.  Heard  the  elec- 
tric bells  ring  at  the  crossing,  but  those  bells  ring  any  time. 
The  gates  were  down,  and  she  saw  the  train  coming,  but  the 
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parties  had  their  backs  to  it.  They  were  talking  and  laughing^ 
A  man  with  witness  beckoned  to  deceased  to  get  out  of  the 
way.  She  paid  no  attention,  and  he  started  to  her,  but  before- 
he  got  there  she  was  struck.  He  said  she  was  too  near  the 
track,  but  witness  said  no,  because  she  considered  it  safe.  De- 
ceased was  walking  on  the  last  board,  next  to  the  rail,  but  not 
exactly  on  the  edge  of  the  platform.  Re-direct  examination, 
"The  man  and  I  were  both  on  the  platform.  Deceased  was 
about  half  way  the  length  of  the  platiorm,  and  I  thought  it  a 
safe  place.  Looking  in  the  direction  from  which  the  train 
came,  you  could  see  it  for  about  a  square  and  a  half ;  it  curves 
down  below  Munro  street."  Witness  "hollered"  before  the 
engine  blew  the  distress  signal.  The  signal  blew  after  deceased 
had  been  struck.  Another  witness  had  noticed  after  the  acci- 
dent that  trains  in  passing  would  extend  over  the  platform;, 
had  not  noticed  it  before,  and  had  been  living  there  ten  years. 
Cross-examined,  said  he  supposed  the  distress  signal  blew  about. 
the  time  the  train  crossed  Michigan  avenue.  Did  not  know 
exactly  where  the  engine  was  when  it  blew  the  distress  signal. 
Another  witness  testified  that  she  heard  the  distress  signal 
blow  after  it  struck  deceased.  Did  not  see  the  accident  The 
train  was  a  long  one,  with  two  engines,  and  when  it  stopped 
some  of  the  coaches  had  not  passed  deceased ;  did  not  notice  how 
many. 

Upon  the  dose  of  the  plaintiffs  evidence,  the  defendant, 
moved  the  court  to  direct  a  verdict  on  the  grounds  that  the  de- 
ceased was  shown  to  be  guilty  of  contributory  negligence ;  and 
that  no  negligence  had  been  shown  on  the  part  of  the  defendant. 
This  was  denied. 

Defendant  then  introduced  evidence  tending  to  show  that, 
the  deceased  and  her  party  were  "rather  hilarious,  laughing 
and  joking  and  carrying  on,"  as  they  walked  along.  That  it 
was  a  heavy  up  grade,  and  the  train  was  coming  at  8  or  10  miles 
an  hour,  with  a  great  deal  of  noise  and  blowing.  The  bells 
were  ringing,  but  this  is  such  a  frequent  occurrence  that  they 
are  not  generally  noticed.  The  gates  were  down  and  the  gate- 
man  had  hold  of  the  handle.    Engine  began  to  blow  the  dbtress- 
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signal  just  before  it  struck  deceased.  Train  stopped  quickly^ 
and  over  one  half  of  it  had  not  passed  deceased,  when  it  came 
to  a  stop.  A  path  extended  along  the  east  side  of  the  tracks 
that  was  used  by  most  of  the  people  living  up  there.  There 
were  not  many.  There  was  no  street  People  walking  along 
the  path,  when  they  came  to  the  station,  would  walk  along  that 
platform.  Bradley,  a  policeman,  testified  that  there  were  four- 
teen  coaches  on  the  train.  Two  coaches  were  south  of  the  point 
where  deceased  lay  when  he  arrived.  (The  train  came  from  the 
south.)  Heard  the  engine  blow  for  the  station,  and  heard  the 
distress  signals.  There  was  nothing  to  prevent  people  using 
the  cinder  path  alongside  the  platform,  and  most  people  used 
it;  but  people  coming  down  the  path  along  the  track  used  to- 
walk  over  the  board  walk  instead  of  the  path.  Frequently 
warned  people  about  being  near  the  track  and  "skylarking"  on 
the  platform.  Had  arrested  some.  Another  witness  heard  the 
engine  blow  for  the  station,  and  then  for  the  crossing.  The 
bell  on  the  gate  rang.  Heard  the  distress  signal  before  the 
train  crossed  Michigan  avenue.  Saw  the  girl  on  the  platform, 
and  started  to  her,  thinking  she  was  too  close  and  might  get 
hit  Yelled  to  her  and  waved  hand  to  her  to  get  away.  None 
of  the  four  looked  towards  the  train. 

The  locomotive  engineer  testified  that  he  blew  for  the  station 
as  he  approached,  and  also  the  crossing  signal.  As  he  crossed 
the  road  (Michigan  avenue)  saw  some  parties  walking  on  the 
platform,  kept  ringing  the  bell,  thinking  every  minute  they 
would  step  aside.  When  he  got  close  enough  to  see  they  were 
not  going  to  step  away,  he  gave  the  warning  whistle — a  succes- 
sion of  short  blasts — when  the  engine  was  10  or  15  feet  away. 
Had  been  ringing  the  bell  as  he  approached  the  crossing.  As 
soon  as  he  saw  she  was  in  danger  of  being  hit,  put  on  the  emer- 
gency brakes.  When  train  stopped,  supposed  she  was  two  or 
three  car  lengths  from  the  second  engine.  The  crossing  wath- 
man  testified  to  hearing  the  electric  bell  ring.  It  was  started 
by  the  coming  engine.  Immediately  lowered  the  gates.  The 
party  came  out  of  the  drug  store,  walked  north  of  the  gates,  and 
got  on  the  platform.    Engine  was  nearly  to  the  crossing.    Heard 
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whistle  blowing.  Bell  was  ringing  at  the  time  of  accident. 
Heard  the  whistle  for  the  crossing  about  a  square  and  a  half,  or 
two  squares^  away.  Train  was  a  heavy  one  and  made  much 
noise.  There  was  no  other  train  at  or  near  the  crossing  or  sta- 
tion. 

The  defendant  moved  the  court  for  a  verdict  on  the  pleadings 
and  evidence,  because  of  contributory  negligence;  becauae  de- 
ceased was  on  the  premises  of  defendant,  not  for  the  purpose  of 
becoming  a  passenger,  and  defendant  owed  her  no  duty  other 
than  not  to  wilfully  injure  her  after  discovering  her  dangerous 
situation.    The  motion  was  denied. 

Special  instructions  were  prayed  and  refused.  Among  these, 
that,  under  the  pleadings  and  evidence,  the  verdict  should  be 
for  the  defendant;  submitting  the  issue  of  contributory  negli- 
gence; and  to  the  effect  that  there  was  no  evidence  in  the  case 
tending  to  show  that  defendant's  platform  was  negligently  or 
improperly  constructed,  and  that  being  the  sole  claim  of  negli- 
gence set  up  in  the  declaration  ,the  verdict  should  be  for  the 
<iefendant 

The  following  shows  the  colloquy  between  the  court  and 
counsel  in  the  presence  of  the  jury,  when  the  instructions  were 
refused : 

I  think  I  shall  have  to  instruct  the  jury,  under  this  declara- 
tion and  under  this  evidence,  that  if  the  engineer  saw  this  girl 
in  front  of  the  engine,  near  enough  to  be  struck,  in  time  to 
have  stopped  his  engine,  or  to  have  done  something  else  that 
would  have  prevented  her  being  struck,  he  was  liable  to  use  all 
the  care  and  diligence  he  could  to  prevent  the  accident,  notwith- 
standing that  she  might  be  guilty  of  negligence  at  the  same 
time.  He  says  he  saw  her  when  he  came  up  to  the  end  of  the 
platform,  and  that  he  was  ringing  his  bell,  and  he  thought  she 
would  get  out  of  the  way  of  the  danger.  When  he  got  within 
10  or  12  feet,  he  saw  she  had  not  gotten  out  of  the  way,  and 
then  he  blew  his  signal.  Now,  whether  he  should  not  have 
blown  that  distress  signal  when  he  was  100  feet  away,  coming 
tup  to  the  edge  of  the  platform,  is  a  point  for  the  jury.    Wheth- 
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er  he  did  everything  he  could  to  prevent  the  accident  is  a  ques- 
tion for  the  jury,  under  all  the  circumstances  of  the  platform 
being  built  as  it  was  and  used  as  it  was.  Kot  only  that,  but 
the  engineer  saw  this  girl,  saw  the  plight  she  was  in.  Did  the 
engineer  have  a  right  to  assume  that  she  would  be  out  of  the 
way  before  he  got  to  her  ?  After  getting  so  near  to  her  before 
he  blew  the  distress  whistle,  whether  or  not  he  should  have 
blown  it  when  he  got  to  the  end  of  the  platform  across  Michigan 
avenue,  and  whether  he  could  have  prevented  the  accident 
should  he  have  exercised  more  diligence  than  he  did,  is  a  ques- 
tion for  the  jury. 

Mr.  ColbeH: 

There  is  no  claim  of  that  kind  made  in  the  declaration. 

The  CouH: 

There  is  a  general  claim  on  the  part  of  the  plaintiff. 

Mr.  ColbeH: 

No,  sir ;  I  think  not 

The  CouH: 

There  is  a  general  claim  of  negligence,  describing  what  they 
claim  to  be  negligence  in  the  construction  and  use  of  the  plat* 
form.  As  to  that  question  of  negligence  on  the  part  of  the 
defendant  as  to  having  a  platform  built  like  such  an  inviting 
sidewalk  as  this,  for  the  people  to  walk  along  150  feet,  of 
course  I  do  not  know  that  there  was  any  negligence  in  builidng 
that  sidewalk  that  way,  but  it  created  a  situation  there  that 
ought  to  have  put  engineers  and  people  handling  trains  there 
particularly  on  guard  at  that  crossing,  because  here  was  a  plat- 
form that  people  used  as  a  sidewalk,  right  parallel  with  the 
track,  right  close  to  the  track,  and  about  the  same  height  as 
the  track,  according  to  a  good  deal  of  this  testimony.  People 
were  frequently  on  the  platform,  nearly  always  when  they 
passed  there,  and  of  course  that  imposed  upon  the  railroad 
company  the  duty  of  extraordinary  care.  Of  course,  decedent 
was  entitled  to  exercise  care.  Both  were  entitled  to  exercise 
care,  but  it  was  a  dangerous  place,  and  it  was  created  by  the 
company  for  their  own  purposes,  and  yet  allowed  to  be  use^ 
v<^  xxxvn.— 15. 
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by  the  public.    So  I  think  the  whole  question  will  have  to  go  to 
the  jury  on  that  theory. 

Defendant  noted  an  exception  to  the  statement  that,  under 
the  circumstances,  defendant. was  required  to  use  extraordinary 
care ;  for  if  any  care  was  required  at  all,  it  was  ordinary  care. 
The  court  then  said :  '^ell,  I  do  not  know  about  the  'extraor* 
dinary  care/  but  it  should  have  used  all  the  care  it  could 
possibly  use  in  the  case." 

In  the  general  charge  submititng  the  case,  the  court  left 
it  to  the  jury  to  determine  whether  the  defendant  was  guilty 
of  negligence  either  in  the  construction  of  the  platform,  or  in 
the  management  of  its  train,  or  in  both ;  and  whether  the  death 
resulted  from  that  negligence. 

As  regards  contributory  negligence,  he  charged  that  deceased 
was  bound  to  use  the  reasonable  care  that  any  person  of  her 
age  and  understanding  should  use  in  approaching  or  going 
along  a  dangerous  place.  He  added:  "It  may  be  that  you 
would  not  require  her  to  be  as  watchful  as  you  would  an  adult 
person.  In  cases  where  children  of  seven  years  or  less  are  in- 
jured, there  can  be  no  question  of  contributory  negligence,  under 
the  law,  because  those  children  are  supposed  not  to  have  judg- 
ment enough  to  look  out  for  themselves,  and  adults  have  to 
look  out  for  them.  In  cases  of  greater  maturity,  as  this  child 
was,  of  sixteen  years  of  age,  a  different  rule  would  apply.  She 
may  have  to  exercise  a  greater  care,  and  she  may  be  guilty  of 
contributory  negligence,  if,  under  all  the  circumstances,  you 
should  find  that  she  was  guilty  of  contributory  negligence." 

So  much  of  this  was  excepted  to,  because  it  says  that  the 
same  degree  of  care  should  not  be  expected  from  those  sixteen 
years  of  age  as  from  an  adult. 

The  court  then  charged  the  jury  to  the  effect  that,  notwith- 
standing contributory  negligence,  it  was  the  duty  of  defendant 
engineer,  after  discovering  the  situation  of  the  deceased,  to 
exercise  proper  care  to  prevent  the  accident;  he  would  be 
guilty  of  ngligence  in  not  exercising  all  the  care  that  he 
eould.     *     ♦     *     **So  that  you  are  to  look  to  the  whole  situa- 
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tion  here,  look  at  the  construction  of  the  platform,  its  use,  the 
knowledge  of  its  use  and  character,  the  people  passing  up  and 
down  there,  the  time  of  day,  the  speed  at  which  this  train 
was  going,  and  what  was  done  by  the  engineer,  if  anything,  to 
prevent  the  accident  after  he  saw  the  danger  that  the  girl  was 
in.  Taking  all  these  conditions  into  consideration,  you  will 
make  up  your  minds  whether  or  not  this  plaintiff  ought  to  re- 
cover anything  of  this  defendant."  Counsel  for  defendant 
'^noted  an  exception  to  that  portion  of  the  oral  charge  that  states 
that  the  declaration  alleges  negligence  in  the  management  of 
defendant's  train.  My  understanding  is  that  there  is  no  such 
claim  in  the  declaration.  Second,  that  there  might  be  a  re- 
covery if  the  defendant  was  guilty  of  negligence  in  the  opera- 
tion of  his  trains;  and  next,  I  except  to  that  portion  of  the 
court's  oral  charge  which  treats  of  contributory  negligence  as 
being  overcome,  or  dispensed  with,  under  the  doctrine  of  last 
chance." 

The  jury  returned  a  verdict  for  the  plaintiff,  and  from  the 
judgment  thereon  the  defendant  has  appealed. 

Mr.  Oeorge  E.  Hamilton,  Mr.  M.  J.  Colbert,  Mr.  John  J. 
Hamilton,  and  Mr.  John  W.  Yerkes  for  the  appellant 

Mr.  John  E.  Collins,  Mr.  Harry  A.  Clarke,  and  Mr.  Benr 
jckmin  L.  Oaskins  for  the  appellee. 

Mr.  Chief  Justice  Shepard  delivered  the  opinion  of  the 
Court: 

1.  We  are  of  the  opinion  that  the  court  erred  in  submitting 
to  the  jury  the  question  of  the  negligence  of  the  defendant  in 
the  operation  of  the  train  at  and  just  before  the  accident. 

This  issue  was  not  raised  by  any  allegation  of  the  plead* 
ings.  As  shown  by  the  extract  from  the  declaration,  hereto- 
fore given,  the  plaintiff  strictly  confined  her  allegation  of 
negligence  to  the  construction  and  maintenance  of  the  plat* 
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form  on  which  the  deceased  was  walking  when  struck  by  the 
passing  train. 

2.  It  was  error,  also,  to  refuse  the  third  instruction  prayed 
by  the  defendant.  The  platform  had  been  in  use  for  some  years, 
for  the  purposes  intended.  There  was  no  evidence  whatever 
tending  to  show  that  there  was  anything  unusual  either  in  its 
construction  or  location,  much  less  tending  to  show  fault  or 
negligence  therein.  Without  some  evidence  from  which  such 
negligence  might  be  inferred,  it  is  improper  to  let  a  case  go  to 
the  jury  to  be  determined  by  surmise  or  conjecture.  State  use 
of  Egner  v.  United  B.  &  Electric  Co.  98  Md.  397-401,  56 
Atl.  789;  Dotson  v.  Erie  R.  Co.  68  N.  J.  L.  679-686,  54  AH 
827.  In  both  of  these  cases,  persons  on  a  similar  platform,  in- 
tending to  become  passengers,  were  struck  by  passing  cars  which 
protruded  over  the  edge  of  the  platform,  a  slight  distance  in  the 
second  case,  and  about  18  inches  in  the  first 

In  the  case  at  bar,  plaintiff's  intestate  had  no  intention  to 
become  a  passenger.  She  and  her  companions  were  using  the 
platform  as  a  pathway  for  convenience,  on  their  way  home  from 
the  drug  store.  While,  under  the  evidence  of  frequent  use  of 
the  platform  as  a  pathway  by  persons  similarly  situated,  she 
may  not  be  regarded  as  a  trespasser,  she  was  nothing  more 
tiian  A  mere  licensee,  and  entitled  to  care  as  such.  Bedigan  v. 
Boston  &  M.  B.  Co.  166  Mass.  44-47,  14  L.RA.  276,  81  Am. 
St.  Rep.  520,  28  N.  E.  1133;  Dotson  v.  Erie  B.  Co.  68  N.  J. 
L.  679-684,  64  Atl.  827,  The  sole  feature  of  negligence  al- 
leged is  the  construction  of  the  platform  so  near  the  track  that  a 
person  walking  or  standing  on  the  edge  thereof  might  be  in 
danger  from  a  passing  train.  It  was  not  erected,  however,  to 
be  used  as  a  sidewalk  by  the  public  generally,  but  as  a  platform 
for  the  accommodation  of  passengers  getting  on  and  off  trains. 
Considered  in  the  light  of  its  intended  use,  its  proximity  to 
the  rail  could  not  be  held  faulty  or  negligent  construction  as 
matter  of  law;  and  to  permit  a  jury,  in  the  absence  of  some 
evidence,  to  indulge  its  opinion  or  conjecture  in  determining 
whether  it  was  or  not,  would  be  to  establish  an  unreasonable 
rule.     The  responsibility  of  a  railway  company  in  respect  of 
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the  location  of  its  passenger  platforms  along  its  tracks  ought 
not  to  be  made  to  depend  upon  the  varying  notions  and  opinions 
of  juries.  One  jury  might  consider  the  plan  and  location  of 
a  particular  structure  to  be  faulty  and  negligent ;  another  might 
not  Each  case  involving  the  same  construction  would  depend 
upon  the  motion  or  opinion  of  the  jury  impaneled  to  try  it. 
A  change  made  to  conform  to  the  opinion  of  one  jury  might 
later  meet  with  the  condemnation  of  another.  In  Dotson  v. 
Erie  B.  Co,  supra,  the  court  considered  the  duty  of  a  railway 
company  in  the  matter  of  platforms  at  stations,  and  having 
said  that  it  was  its  duty  to  maintain  such  as  shall  be  safe  for 
the  use  of  passengers,  proceeded  to  say:  "But  this  use  is  to 
be  exercised  in  conformity  to  the  manifest  purpose  for  which 
the  structure  in  question  is  adapted.  And  so,  a  railroad  com- 
pany is  only  required  to  build  platforms  of  suflScient  dimensions 
to  accommodate  passengers  getting  on  and  off  at  their  stations. 
[Citing  Cases.]  It  is  manifest  that  this  duty  requires  the  rail- 
road company  to  construct  its  platforms  sufficiently  near  to  the 
rails  that  it  will  afford  to  passengers,  including  the  aged  and  in- 
firm, a  safe  exit  to  and  from  the  trains.  And  it  is  a  matter  of 
common  knowledge  that,  in  performing  this  duty,  the  plat- 
forms along  the  best  regulated  railroads  are  built  so  near  the 
rails  that  the  projections  from  the  engines  and  the  cars  will 
overlap  to  some  extent  the  edge  of  the  platform.  While  the 
extreme  edge  of  the  platform  is  perfectly  safe  for  passengers 
when  occupying  it  for  the  purpose  to  which  it  is  manifestly 
adapted,  it  is  a  matter  of  common  knowledge  that  it  is  a  place 
of  danger  when  occupied  while  trains  are  passing  or  likely  to 
pass."  Several  decisions  to  the  same  effect  are  reviewed  in. 
the  opinion  of  the  court  In  State  use  of  Egner  v.  United  B. 
&  Electric  Co.  98  Md.  297,  56  Atl.  789,  plaintiff'^  intestate 
was  standing  on  a  platform  by  the  side  of  an  electric  railway, 
intending  to  take  passage  with  his  family.  Two  cars  were^ 
signaled  in  turn,  but  passed  without  stopping.  The  third  one,, 
though  signaled,  passed  at  a  speed  of  30  or  35  miles  per  hour. 
The  platform,  about  15  feet  long  and  4  feet  wide,  was  situated, 
so  near  the  rail  that  the  footboard  or  step  of  the  passing  car 
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extended  over  it  about  18  inches,  leaving  a  space  2^  feet  wide, 
on  which  persons  could  stand  in  safety.  It  had  been  in  use  for 
several  years  with  safety  to  persons  standing  thereon.  Egner 
was  struck  by  the  car  and  killed;  none  of  the  others  was  in- 
jured. There  being  no  other  evidence  relating  to  the  platform, 
the  court  affirmed  a  judgment  for  the  defendant,  entered  on  a 
directed  verdict.  See  also  Edgerton  v.  Baltimore  &  0.  JB.  Co. 
6  App.  D.  C.  516.  In  that  case  plaintiff's  intestate  had  been 
struck  and  killed  by  a  passenger  train  while  standing  near  the 
edge  of  the  station  platform.  No  negligence  in  the  construction 
of  the  platform  was  alleged,  but  it  was  claimed  that  there  was 
negligence  in  running  the  train  rapidly  by  the  same  at  the  time, 
and  under  the  circumstances.  A  verdict  had  been  directed  on 
the  ground  of  deceased's  contributory  negligence,  and  the  judg- 
ment thereon  was  affirmed.  A  single  case  is  relied  on  by  the 
appellee  as  establishing  a  doctrine  contrary  to  those  above  cited. 
Dohiecki  v.  Sharp,  88  N.  Y.  203-207.  That  the  decision  states 
a  somewhat  stricter  rule  than  the  others  in  respect  of  the  obliga- 
tion to  one  intending  to  become  a  passenger  on  one  of  defend- 
ant's trains,  and  occupying  the  platform  for  that  purpose,  may 
be  conceded.  In  the  light  of  the  evidence  as  to  the  purpose  of 
the  use  of  the  platform  in  this  case,  that  question  is  of  no  im- 
portance. On  the  question  actually  involved  here,  the  case  is 
not  in  point.  The  party  was  struck  by  a  passing  train  while 
standing  on  the  platform.  Parts  of  the  cars  extended  from  3 
to  5  inches  over  the  platform.  The  evidence  is  not  recited  in 
the  report  of  the  case,  but  the  opinion  states  that  there  was  evi- 
dence tending  to  show  improper  construction  of  the  cars,  and 
later  it  was  said :  "The  contention  that  the  plaintiff  was  bound 
to  show  something  more  than  an  improper  construction  of  the 
platform  or  cars,  and  that  she  was  bound  to  prove  that  this 
n^ligence  was  the  cause  of  the  injury,  is  sufficiently  answered 
by  the  remark  that  some  of  the  evidence  tended  in  that  direc- 
tion." 

3.  It  appears  from  the  plaintiff's  evidence  that  deceased  was 
sixteen  years  of  age  at  the  time  of  the  accident,  and  there  was 
no  evidence  tending  to  show  that  she  was  of  less  than  ordinary 
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intelligence,  and  unable  to  appreciate  the  danger  of  walking 
near  a  railway  track  over  which  trains  were  constantly  passing. 
There  was  nothing,  therefore,  to  take  the  case  out  of  the  rule 
applicable  to  adults  under  like  circumstances.  It  is  unneces- 
sary to  consider  other  questions  that  have  been  argued. 

For  the  reasons  given,  the  judgment  will  be  reversed,  with 
costs,  and  the  cause  remanded  for  a  new  triaL  Reversed, 


BRIDE  V.  BAKER 


EQurrr;  Marshal's  Sales;  Estoppel. 


1.  Equity  looks  to  substance,  and  not  form,  and  will  not  lend  its  aid  to 

one  whose  sole  ground  for  seeking  such  aid  is  based  upon  a  tech- 
nicality. 

2.  A  party  admittedly  liable  for  costs  for  which  a  judgment  has  been  ren- 

dered against  another  person,  and  who  permits  a  marshal's  sale  in 
satisfaction  of  such  judgment  to  be  made  of  land  belonging  to  him, 
but  the  title  to  which  was  in  such  other  person  until  two  days  before 
the  sale,  when  it  was  conveyed  to  him,  cannot  maintain  a  bill  in 
equity  to  set  aside  the  sale  and  the  roarshaPs  deed  thereunder  to 
the  judgment  creditor,  merely  because  the  latter  knew  that  the 
property  belonged  to  him  and  he  recorded  his  deed  before  the  sale; 
and  it  is  immaterial,  in  the  absence  of  any  allegation  of  fraud,  what 
amount  of  money  was  realized  from  the  sale.  (Citing  American  Snv. 
Bank  v.  Eisminger,  36  App.  D.  C.  51.) 

No.  2267.     Submitted  April  4,  1911.     Decided  May  1,  1911. 

Heabino  on  an  appeal  by  the  plaintiff  from  a  decree  of  the 
Supreme  Court  of  the  District  of  Columbia,  sitting  as  a  court 
of  equity,  dismissing  a  bill  to  set  aside  a  marshal's  sale  and  a 
deed  made  thereunder,  together  with  a  tax  deed.         Affirmed. 
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The  CouBT  in  the  opinion  stated  the  facte  as  follows : 

This  appeal  [by  Cotter  T.  Bride]  brings  into  review  a  de- 
cree of  the  supreme  court  of  the  District  dismissing  appellant's 
bill  praying  the  setting  aside  of  a  marshal's  sale  and  deed  to 
appellee,  Galen  E.  Green,  as  well  as  a  tax  deed  from  one  Har- 
ris to  said  Green. 

The  facts  necessary  to  the  determination  of  the  issues  in- 
Tolved  are  substantially  these :  The  early  record  title  to  lot  5, 
square  882,  situate  in  the  District  of  Columbia,  and  immediate- 
ly involved  in  this  controversy,  was  in  the  heirs  of  David  Peters 
and  others.  On  February  28,  1903,  one  Christopher  B.  Hunt- 
er executed  a  deed  purporting  to  convey  this  lot  and  lot  4,  ad- 
joining, to  James  A.  Gassaway,  the  deed  containing  a  cove- 
nant of  adverse  possession  by  the  grantor  for  more  than  twenty 
years.  The  appellant,  Bride,  was  the  real  purchaser,  Gassaway 
being  an  agent  or  trustee.  The  deed  to  Gassaway  was  imme- 
diately recorded.  Subsequently,  on  December  7,  1903,  Gass- 
away executed  a  deed  covering  both  lots  to  Bride.  This  deed 
was  withheld  from  record  until  July  24,  1906. 

On  February  4,  1904,  Gassaway,  acting  for  Bride,  but  pro- 
ceeding in  his  own  name,  filed  a  bill  seeking  to  have  the  title  to 
the  lots  decreed  good  by  adverse  possession.  On  March  8,  1905, 
Martha  A.  Mayse,  one  of  the  appellees,  filed  a  similar  bill  as  to 
part  of  lot  4.  She  also  filed  a  petition  in  the  Gassaway  case 
with  supporting  affidavits,  as  appears  from  evidence  introduced 
by  appellant,  in  which  she  averred  that  Gassaway  and  Robert 
Graham,  one  of  the  defendants  in  that  proceeding,  were  "ig- 
norant and  impecunious  colored  men,  used  merely  as  lay  fig- 
ures to  give  the  semblance  of  reality  to  the  pretended  suit  to 
establish  title,  and  that  the  real  litigant  is  one  Cotter  T.  Bride,'' 
and  that  both  Gassaway  and  Graham  were  wholly  dominated  by 
said  Bride.  Leave  to  be  admitted  as  a  defendant  was  there- 
upon sought.  Gassaway,  after  the  filing  of  the  Mayse  petition 
for  leave  to  intervene,  entered  his  case  dismissed  as  to  lot  4, 
and,  on  March  30,  1905,  received  a  decree  purporting  to  es- 
tablish his  title  as  to  lot  5. 
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On  May  24,  1905,  Graham  and  Gassaway,  who  had  been 
made  defendants  in  the  Mayse  suit  to  quiet  title  to  the  part  of 
lot  4  claimed  by  her,  filed  separate  answers,  Gassaway  still  act- 
ing for  Bride,  although  ostensibly  for  himself.  Testimony  was 
thereupon  taken  by  the  parties,  and,  on  May  29,  1906,  after 
hearing,  a  decree  was  entered  for  the  complainant  Mayse,  and 
that  she  recover  against  the  defendants  Gassaway  and  Graham 
the  costs  of  suit  to  be  taxed  by  the  clerk,  execution  to  issue  as 
at  law.  From  this  decree  Gassaway  and  Graham  entered  an 
appeal,  which,  however,  appears  not  to  have  been  perfected. 
The  costs  were  taxed  at  $129.40,  and,  on  June  26th  following, 
that  is  to  say  ahnost  a  month  after  the  rendition  of  the  decree, 
fi.  fa.  issued  upon  the  judgment  for  costs.  The  same  day  the 
marshal  levied  upon  said  lot  5  as  the  property  of  Gassaway,  his 
deed  to  Bride  not  then  being  of  record,  and,  on  July  26th, 
sold  the  same  for  $25,  the  expenses  of  the  levy  and  sale  being* 
$32.28.  The  appraisers  summoned  by  the  marshal  fixed  the 
value  of  the  lot  at  $1,055.60. 

On  May  21,  1907,  Miss  Mayse  filed  a  bill  against  Bride  set- 
ting forth  the  history  of  the  litigation  resulting  in  her  decree 
as  to  lot  4  and  judgment  for  costs,  and  praying  for  a  special 
decree  against  Bride  for  said  sum  of  $129.40.  To  this  bill 
a  demurrer  was  filed  by  Mr.  Bride,  alleging,  among  other  things, 
the  existence  of  an  adequate  remedy  at  law.  This  demurrer 
was  sustained.  On  June  19,  1907,  about  a  month  subsequent  to 
the  filing  of  the  Mayse  bill  seeking  to  charge  him  with  the  pay- 
ment of  her  judgment  for  costs,  Mr.  Bride  filed  the  petition 
herein,  setting  forth,  inter  alia,  that  the  marshal,  on  July  26, 
1906,  the  day  of  the  sale  of  said  lot  5,  executed  a  deed  to  the 
defendant  Green ;  that  Gassaway,  while  holding  the  apparent  fee 
simple  title  to  said  lot,  ^^nevertheless  took  said  title  at  the  in- 
stance of  this  complainant  as  trustee;"  that  Green  had  construc- 
tive and  actual  notice  of  this  fact  at  the  date  of  said  sale ;  that 
Miss  Mayse  was  merely  Green's  agent;  that  Green  had  sub- 
sequently, on  December  13,  1906,  taken  a  quitclaim  deed  from 
one  Job  Harris  to  said  lot  5,  "apparently  to  bolster  up  his 
title  ;**  that  on  December  19,  1906,  Green  and  wife  conveyed 
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said  lot  6  to  the  defendant  Baker;  that  "said  Baker  is  charge- 
able with  the  knowledge  of  said  Green  as  it  appears  in  the  rec- 
ord of  the  two  equity  causes. " 

The  petition  also  contains  the  following :  "This  complainant 
is  advised  that,  inasmuch  as  the  said  Gassaway  was  holder  of 
the  title  as  trustee  for  him,  he  is  probably  responsible,  in  equity, 
for  such  costs  as  are  properly  chargeable,  and  he  tenders  him- 
self as  ready  and  able  to  pay  the  same,  insisting,  however,  that 
he  should  not  be  required  to  pay  any  of  the  costs  of  the  fi  fa.  or 
vany  of  the  costs  of  the  publication  against  nonresidents  or  un- 
known heirs." 

The  petition  closes  with  a  prayer  that  the  deed  from  the 
marshal  to  said  Green  be  set  aside  on  such  terms  as  to  the  pay- 
ment of  the  costs  of  the  Mayse  suit  "as  to  the  court  may  seem 
right  and  equitable,"  and  also  "for  a  decree  declaring  ineffectual 
to  affect  the  complainant's  title  the  quitclaim  deed  from  Har- 
ris to  Green  and  the  deed  from  Green  to  Baker,"  and  for  gen- 
eral relief. 

Mr.  0.  B.  Halldm,  Mr.  W.  M.  HaOam,  Mr.  D.  0.  O'CdOor 
^han,  and  Mr.  W.  W.  Bride  for  the  appellant. 

Mr.  John  Ridout  and  Mr.  Henry  M.  Baker  for  appellees. 

Mr.  Justice  Eobb  delivered  the  opinion  of  the  Court: 

Succinctly  stated,  the  case  presented  is  this :  Mr.  Bride  pur- 
chased Hunter's  interest,  whatever  it  may  have  been,  in  lots  4 
and  5,  and,  for  reasons  of  his  own,  caused  the  deed  to  be  exe- 
cuted to  Gassaway,  who  was  financially  irresponsible.  This 
deed  Mr.  Bride  placed  on  record.  Gassaway,  by  Bride's  direc- 
tion and  for  his  benefit,  brought  suit  to  perfect  the  title.  The 
Mayse  petition  to  be  made  defendant  as  to  lot  4  followed,  and 
the  suit  was  discontinued  as  to  that  lot,  Mr.  Bride  preferring  to 
have  Gassaway  litigate  that  title  in  the  Mayse  suit  (Gassaway 
representing  Bride),  the  resiut  being  a  decree  in  her  favor  for 
?the  lot  and  for  the  costs.     Mr.  Bride,  in  his  bill,  admits  re- 
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^ponsibility  for  the  payment  of  those  costs.  Regardless  of  his 
ftdmission,  there  can  be  no  question  as  to  his  liability  under 
the  facts  disclosed.  He  was  the  real,  Gassaway  the  nominal, 
-defendant.  Having  full  knowledge  of  all  that  had  been  done, 
Mr.  Bride  nevertheless  neglected  to  pay  the  costs  he  should  have 
paid,  merely  recording  his  deed  from  his  agent  and  trustee, 
<Jassaway,  two  days  prior  to  said  sale  by  the  marshal.  He 
then  sat  by,  permitted  the  sale  to  take  place,  and,  when  an  at- 
tempt was  made  almost  a  year  later  to  compel  him  to  pay  these 
<;o8ts,  he  still  avoided  payment.  He  now  comes  into  a  court  of 
equity  and  seeks  its  aid.  Why  ?  To  undo  what  resulted  from 
his  own  dereliction  and  negligence.  A  court  of  equity  is  not 
thus  to  be  trifled  with.  If  Mr.  Bride  is  now  liable  for  the 
•costs  of  the  Mayse  suit,  and  he  admits  and  we  have  said  that  he 
is,  he  was  equally  liable  when  the  judgment  for  costs  was  en- 
tered ;  and  that  judgment,  under  sec.  1214  of  the  Code  [31  Stat. 
At  L.  1381,  chap.  854],  became  a  lien  upon  whatever  equitable 
interest  he  held  in  said  lot  5.  Had  a  different  proceeding  been 
instituted  against  that  interest,  Mr.  Bride  would  have  had  no 
ground  whatever  for  complaint.  His  quarrel,  therefore,  is  sole- 
ly with  the  form  of  the  remedy  pursued.  He  admits  liability, 
admits  dereliction,  but  nevertheless  seeks  to  have  the  marshal's 
sale  set  aside,  because  Green,  the  purchaser,  knew  Gassaway 
was  a  mere  trustee,  and  because,  two  days  before  the  sale.  Bride 
recorded  his  deed.  On  the  face  of  the  record,  at  the  time  of  the 
marshal's  sale  the  proceedings  were  regular  and  proper.  The 
judgment  for  costs  was  against  Gassaway,  and  the  levy  result- 
ing from  said  judgment  attached  prior  to  the  recording  of  the 
Bride  deed.  American  Sav.  Bank  v.  Eisminger,  35  App.  D.  C. 
51.  The  forms  of  law  having  been  followed,  we  are  not  con- 
eemed,  in  the  absence  of  any  allegation  of  fraud,  as  to  the 
amount  realized  by  the  sale. 

Under  the  present  contention  of  Mr.  Bride,  the  judgment 
for  costs  was  really  against  him,  and  yet  he  stood  by  and  did 
absolutely  nothing  for  almost  two  months  after  that  judgment 
was  rendered,  and  then,  instead  of  paying  the  judgment,  re- 
corded his  deed.    He  now  seeks  the  aid  of  a  court  of  conscience  - 


Digitized  by 


Google 


286  KNIGHT  v.  HERRIMAN. 

Syllabus.  [37  App. 

to  have  undone  something  which  he  admits  should  have  been 
done,  but  in  a  different  way.  Equity  looks  to  substance,  and 
not  to  form,  and  will  not  lend  its  aid  to  one  whose  sole  ground 
for  seeking  such  aid  is  based  upon  a  technicality.  Courts  of 
equity  are  established  to  do  justice  in  cases  where  an  adequate 
remedy  at  law  may  not  be  had,  and  they  should  seek  to  do  ulti* 
mate  justice  in  all  cases.  They  are  not  established,  and  will  not 
permit  themselves  to  be  used,  for  the  purpose  of  assisting  liti- 
gants, either  directly  or  indirectly,  in  avoiding  just  responsi- 
bility for  their  own  obligations,  acts  of  omission  or  commission^ 
or  the  consequences  thereof.  We  hold,  therefore,  that  the  con- 
duct of  the  appellant  was  such  as  to  eetop  him  from  seeking  re- 
lief at  our  hands. 

Decree  affirmed,  with  costs.  Affirmed. 


KNIGHT  V.  HERRIMAN. 


Equttt;  Gobbbction  of  Deeds;  Injuitctioit;  Multifabiousness. 

1.  A  bill  in  equity  by  several  lot  owners  for  the  correction  of  a  deed^ 

and  to  enjoin  an  action  of  ejectment  brought  and  one  threatened^ 
held  to  be  maintainable,  where  one  of  the  complainants  intended  to 
sell,  and  the  defendant  intended  to  buy,  the  unoccupied  part  only  of  a 
tract  of  land  at  the  rear  of  the  lots,  but  the  scrivener  of  the  deed,, 
through  error,  described  the  tract  in  the  deed  so  as  to  include  a 
strip  of  land  at  the  rear  of  the  lots  occupied  by  sheds  and  fences,, 
and  the  defendant,  taking  advantage  of  such  error,  brought  eject- 
ment for  a  part  of  such  strip  against  one  of  the  lot  owners,  and 
threatened  to  bring  a  similar  action  against  another  of  them. 

2.  Where,  in  an  equity  suit  by  several  complainants,  the  defendant  did 

not  demur  or  file  a  plea,  and  did  not  raise  the  question  of  multi- 
fariousness through  misjoinder  of  complainants,  in  his  answer  or  at 
the  hearing  below,  this  court  refused  to  consider  the  question  for  the 
first  time  raised  by  him  here. 

No.  2277.     Submitted  April  5,   1911.     Decided  May  1,  1011. 

Heabino  on  an  appeal  by  the  defendant  from  a  decree  of  the 
Supreme  Court  of  the  District  of  Columbia,  sitting  as  an  equitr 
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court^  granting  the  relief  sought  in  a  bill  for  the  correction  of 
a  deed,  and  an  injunction  restraining  the  prosecution  of  an  ac^ 
tion  of  ejectment.  Affirmed. 


The  Court  in  the  opinion  stated  the  facts  as  follows: 

This  is  an  appeal  from  a  decree  sustaining  a  bill  by  Melvin 
H.  Herriman,  Patrick  Riordan,  and  John  R.  Bradley  against 
Frank  T.  Knight,  for  the  correction  of  a  deed,  and  an  injunc- 
tion restraining  an  action  of  ejectment  begun  by  Knight  against 
Riordan  for  recovery  of  part  of  the  premises  in  question,  as  well 
as  restraining  him  from  bringing  a  like  action  against  Bradley. 

It  appears  from  the  pleadings  and  evidence  that  Melvin  H. 
Herriman  formerly  owned  Square  1,062,  which  was  subdivided 
into  lots  as  shown  by  the  following  plat : 
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The  subdivisions  99,  93,  and  94  measured  75  feet  in  depth. 
Houses  were  erected  by  Herriman  on  said  lots,  which  had  sheds- 
in  their  rear.  These  sheds  and  the  fences  connecting  them 
extended  back  over  the  nearly  square  lot,  marked  99,  also  cover- 
ing a  space  thereon  8.70  feet  wide  at  one  end,  and  9.40  feet 
wide  at  the  other.  Lot  98  had  been  previously  conveyed  to- 
Knight.  Lots  99  and  93,  with  improvements,  passed  to  Riordan 
by  warranty  deed.  Lot  94  had  passed  into  Virginia  Atzerodt  by 
warranty  deed.  On  February  13th,  1906,  she  conveyed  the 
same  to  Ernest  and  John  T.  Bradley,  trustees,  to  hold  to  the 
use  of  John  R.  Bradley  (one  of  plaintiffs  and  an  adult).  Her- 
riman, and  his  grantees  of  lots  99,  93,  and  94,  all  believed  that 
the  sheds  in  the  rear  thereof  were  on  the  lots  conveyed,  and 
were  included  in  the  conveyances.  In  making  deeds  to  the  sev- 
eral lots  in  the  subdivision,  Herriman  granted  a  right  of  way,  in 
general,  over  the  unsold  portion  designated  also  as  99.  These 
easements,  in  Herriman's  opinion,  rendered  the  said  unsold 
portion  virtually  valueless,  and  he  proposed  to  sell  it  at  a  nomi- 
nal sum  to  avoid  paying  taxes.  Knight  offered  $25  for  a  con- 
veyance, which  was  accepted. 

The  evidence  shows  clearly  that  Herriman  intended  to  sell 
and  convey  only  the  unoccupied  part  of  lot  99,  subject  to  the 
easements  aforesaid,  and  that  Knight  understood  he  was  buying 
only  that  part  of  it  outside  the  line  of  the  fences  and  sheds,  in 
the  rear  of  the  improved  small  lots,  99,  94,  93.  The  scrivener 
was  informed  that  this  was  what  was  to  be  conveyed,  but  not 
knowing  that  the  sheds  extended  beyond  the  bounds  of  the  other 
lots,  described  the  lot  by  calls  for  distance  that  carried  it  to  the 
true  line  of  small  lots  99,  94,  and  93,  and  therefore  embraced 
the  ground  covered  by  the  sheds.  Some  time  afterwards. 
Knight,  in  endeavoring  to  extinguish  the  easements  encumber^ 
ing  the  lot  purchased,  discovered  that  the  calls  of  his  deed  em- 
braced the  lot  occupied  by  the  sheds.  He  made  claim  to  the 
same,  and  after  some  negotiations  with  the  lot  owners,  and  with 
Herriman,  who  offered  him  $40  for  a  relinquishment  of  said 
small  strip,  he  began  an  action  of  ejectment  against  Riordan, 
and  was  about  to  bring  one  against  Bradley. 
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Mr.  J.  H.  Adriaans  for  the  appellant 

Mr.  A.  E.  L.  Leckie,  Mr.  Creed  M.  Fulton,  and  Mr.  Joseph 
W.  Cox  for  the  appellee. 

Mr.  Chief  Justice  Shepabd  delivered  the  opinion  of  the- 
Court: 

The  evidence,  which  it  is  unnecessary  to  review,  made  out  a: 
case  of  mutual  mistake  of  fact  amply  justifying  the  decree  for 
correction.  Errors  have  been  assigned  raising  the  question  of 
multifariousness  through  the  misjoinder  of  plaintiffs.  The  de^ 
fendant  filed  neither  demurrer  nor  plea,  nor  did  he  raise  the 
question  in  his  answer.  It  was  suggested  for  the  first  time  on 
tile  hearing  in  this  court.  As  was  said  in  United  States  v. 
American  Bell  Teleph.  Co.  128  U.  S.  315-352,  32  L.  ed. 
450-467,  9  Sup.  Ct.  Eep.  90 :  "The  principle  of  multifarious- 
ness is  one  very  largely  of  convenience,  and  is  more  often  ap- 
plied where  two  parties  are  attempted  to  be  brought  together 
by  a  bill  in  chancery,  who  have  no  common  interest  in  the  liti- 
gation, whereby  one  party  is  compelled  to  join  in  the  expense 
and  trouble  of  a  suit  in  which  he  and  his  codefendant  have  no 
oonMUon  interest,  or  in  which  one  party  is  joined  as  complainant 
with  another  party  with  whom  in  like  manner  he  either  has  no 
interest  at  all,  or  no  such  interest  as  requires  the  defendant  to- 
litigate  it  in  the  same  action."  In  an  earlier  case  it  was  said 
by  Mr.  Justice  Story:  "It  is  impracticable  to  lay  down  any 
rule  as  to  what  constitutes  multifariousness,  as  an  abstract 
proposition;  that  each  case  must  depend  upon  its  own  circum- 
stances ;  and  much  must  necessarily  be  left,  where  the  authori- 
ties leave  it,  to  the  sound  discretion  of  the  court.  *  *  *  The 
objection  of  multifariousness  cannot,  as  a  matter  of  right,  be 
taken  by  the  parties  except  by  demurrer  or  plea  or  answer^ 
and  if  not  so  taken,  it  is  deemed  to  be  waived.  It  cannot  be  in- 
sisted upon  by  the  parties  even  at  the  hearing  in  the  court  below, 
although  it  may  at  any  time  be  taken  by  the  court  stia  sponte^ 
whenever  it  is  deemed  by  the  court  to  be  necessary  or  proper  to 
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assist  it  in  the  due  administration  of  justice.  And  at  so  late  a 
period  as  the  hearings  so  reluctant  is  the  court  to  countenance 
the  objection,  that  if  it  can  go  on  in  the  cause  to  a  final  decree 
without  serious  embarrassment,  it  will  do  so,  disr^arding  the 
fault  or  error,  when  it  has  been  acquiesced  in  by  the  parties  up 
to  that  time.  A  fortiori,  an  appellate  court  would  scarcely  en- 
tertain the  objection,  if  it  was  not  forced  upon  it  by  a  moral 
necessity.'*  Oliver  v,  Piatt,  3  How.  333-412,  11  L.  ed.  622- 
«58.  See  also  Barney  v.  Latham,  103  TJ.  S.  205-215,  26  L. 
.ed.  614r-518;  Hefner  v.  Northwestern  Mut.  L.  Ins.  Co.  123 
U.  S.  747-751,  31  L.  ed.  309-311,  8  Sup.  Ot  Rep.  337.  Clear- 
ly the  conditions  are  not  such  as  to  require  consideration  of  the 
•question  now. 

The  decree  will  therefore  be  affirmed  with  costs. 

Affirmed. 


PEALT  V.  METROPOLITAN  LIFE  INSURANCE  COM- 

PANY, 


Lm  Iifsum^Noi;  Evntciroi. 

!•  A  proTision  in  a  life  insurance  policy  that  the  insurer  will  not  be  |x>und 
unless  at  its  date  the  insured  is  in  sound  health,  and  that  it  is  void 
if  before  that  date  the  insured  has  had  certain  specified  diseases,  are 
conditions  precedent  to  the  liability  of  the  insurer  on  the  policy, 
notwithstanding  a  statement  in  the  policy  that  the  application  upon 
which  it  is  written  "omits  the  warranty  usually  contained  in  ap- 
plications," and  no  other  provision  in  the  policy  contains  the  word 
"warranty." 

^  A  provision  in  a  life  insurance  policy  that  it  shall  be  "incontestable 
after  two  years,  except  for  fraud  or  misstatement  of  age,"  is  incon- 
sistent with  a  provision  in  the  policy  that  if  the  age  of  the  insured 
is  not  correctly  given,  the  amount  paid  will  be  adjusted  according  to 
the  true  age,  and  also  with  provisions  in  the  policy  that  the  insurer 
•hall  not  be  bound  if  the  insiured  is  not  in  sound  health  at  the  date 
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of  the  policy,  and  that  it  will  be  void  if  before  that  time  the  insured 
has  had  any  of  certain  specified  diseases;  and  if  the  insured  is  not 
in  good  health  at  the  date  of  the  policy  or  has  suffered  from  any  of 
such  diseases,  the  policy  is  voidable  on  those  grounds  for  two  years, 
but  is  incontestable  thereafter,  except  for  fraud. 

3.  Under  the  guise  of  requiring  proofs  of  death,  an  insurance  company 

may  not  compel  a  claimant  to  procure  and  introduce  in  evidence  in 
an  action  on  one  of  its  policies,  proofs  of  health. 

4.  Where,  in  an  action  on  a  life  insurance  policy,  the  plaintiff  agrees  at 

the  trial  that  the  proofs  introduced  shall  be  considered  as  part  of  the 
proofs  of  death,  he  is  bound  by  them  to  the  extent  of  their  dis- 
closures, except  as  such  disclosures  may  be  modified  by  the  oral  testi- 
mony. ( Following  Oriffith  v.  Metropolitan  L.  Ins.  Co,  36  App.  D.  C. 
8.) 

5.  Where  a  policy  of  life  insurance  provides  that  the  company  shall  not 

be  bound  unless  the  insured  was  in  sound  health  at  the  date  of  the 
policy,  and  that  the  policy  shall  be  void  if  before  its  date  the  insured 
had  suffered  from  pulmonary  disease,  and  the  insured  died  of  tubercu- 
losis about  ten  months  after  the  date  of  the  policy,  it  was  held, 
in  an  action  on  the  policy,  that  the  evidence  was  such  as  to  require 
the  case  to  be  submitted  to  the  jury  upon  the  question  whether 
the  insured  was  free  from  disease  and  in  sound  health  at  the  date  of 
the  policy. 

No.  2280.    Submitted  April  5,  1911.     Decided  May  1,  1011. 

Hearing  on  an  appeal  by  the  plaintiff  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia  upon  a  verdict 
directed  by  the  court  in  an  action  upon  a  life  insurance  policy. 

Reversed. 

The  Court  in  the  opinion  stated  the  facts  as  follows: 

This  is  an  appeal  from  a  judgment  of  the  supreme  court 
of  the  District  upon  a  directed  verdict  for  the  defendant,  Met- 
ropolitan Life  Insurance  Company,  the  action  being  based  upon 
a  policy  of  insurance  issued  by  the  defendant,  the  Metropolitan 
Life  Insurance  Company,  on  April  12th,  1909,  to  Delia  M. 
Brennan,  the  plaintiff,  Mary  A.  Healy,  being  the  beneficiary. 

The  policy  contains  the  provision  "that  no  obligation  is 
assumed  by  the  company  prior  to  the  date  hereof^  nor  unless 
VoL  XXXVn.— 16. 
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on  said  date  the  insured  is  alive  and  in  sound  health/'  In  the 
"conditions"  contained  in  the  policy  it  is  stated  that  if  the  age 
of  the  insured  is  not  correctly  given,  the  amount  paid  in  the 
policy  will  be  adjusted  according  to  her  true  age ;  that  the  "pol- 
icy is  issued  upon  an  application  which  omits  the  warranty 
usually  contained  in  applications,  and  corUains  the  entire  agree- 
ment between  the  company  and  the  insured;''  that  the  terms  of 
the  policy  cannot  be  changed  or  its  conditions  varied  except 
by  written  agreement  signed  by  the  president  or  secretary  of  the 
company;  that  imless  otherwise  stated,  the  policy  is  void  "if 
the  insured  before  its  date  has  been  rejected  for  insurance  by 
this  or  any  other  company,  or  has  been  attended  by  a  physician 
for  any  serious  disease  or  complaint;  or  has  had  before  said 
date  any  pulmonary  disease^  or  chronic  bronchitis,  or  cancer, 
or  disease  of  the  heart,  liver,  or  kidneys ;"  that  "proofs  of  death'^ 
shall  be  made  upon  blanks  furnished  by  the  company,  and  con- 
tain answers  to  each  question  propounded  to  the  claimant,  phy- 
sician, or  other  persons,  and  the  record,  evidence,  and  verdict 
of  the  coroner's  inquest,  if  any  be  held;  that  such  proofs  of 
death  shall  be  evidence  of  the  facts  therein  stated  in  favor  of, 
but  not  against,  the  company.  Under  the  head  of  "Privilege 
and  Concessions  to  Policy  Holders,"  it  is  stipulated  that  the 
policy  "shall  be  incontestable  after  two  years,  except  for  fraud 
or  misstatement  of  age."  There  is  no  claim  of  fraud  in  this 
case. 

At  the  trial  the  defendant  called  as  a  witness  the  agent  who 
solicited  the  risk  for  the  company.  This  agent,  with  commend- 
able good  faith,  testified  that  he  saw  the  insured  weekly  for 
about  a  year  before  the  policy  was  written,  as  he  called  at  her 
house  each  week  to  collect  premiums  for  a  child  who  held  a 
policy  in  the  defendant  company  during  that  period ;  that  after 
several  efforts  he  finally  secured  an  application  from  Mrs. 
Brennan,  upon  which  the  policy  in  suit  was  issued.  This  pol- 
icy he  delivered  to  the  insured,  and  collected  the  premiums  there- 
on weekly  from  her  until  about  two  weeks  before  Christmas 
following,  when  he  was  told  that  she  was  ill ;  that  the  premiums 
were  duly  paid  upon  the  policy  up  to  the  time  of  Mrs.  Bren- 
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nan's  death ;  that  during  the  whole  time  he  saw  Mrs.  Brennan 
"she  did  her  own  housework ;  went  to  market,  and  from  all  out- 
ward appearance  she  was  perfectly  healthy." 

A  brother  of  the  plaintiff  testified  that  she  died  on  January 
26,  1910;  that  he  lived  in  the  same  house  with  his  sister  for 
four  or  five  years  before  the  date  of  the  policy,  and  that  as  far 
as  he  observed  she  was  perfectly  healthy  at  that  time;  that 
her  health  continued  to  be  good  until  December  or  the  latter 
part  of  November,  1909.  Plaintiff  then  introduced  proofs  of 
death  *'for  the  purpose  only  of  showing  compliance  with  the 
terms  of  the  policy."  In  these  so-called  proofs  of  death,  the 
claimant  agrees  that  they  '^shall  be  oonsidered  as  part  of  the 
proof  of  death,  *  *  *  in  accordance  with  the  conditions  of 
said  policy."  The  attending  physician  is  required  to  state  for 
what  disease  or  diseases  he  '^at  any  time  attended  deceased." 
Dr.  Kilroy,  the  attending  physician,  in  the  blank  filled  out  by 
him,  stated  the  cause  of  death  as  pulmonary  tuberculosis,  and 
that  his  attendance  commenced  on  January  5,  1909,  and  con- 
tinued until  the  date  of  death.  Dr.  Kramer  certified  that  he  had 
attended  the  deceased  in  April,  1908 ;  that  she  then  had  hepatic 
congestion  and  incipient  pulmonary  phthisis.  The  claimant, 
in  Ae  blank  she  was  required  to  fill  out,  also  gave  the  cause 
of  death  as  tuberculosis,  and  that  the  duration  of  the  "last  sick- 
ness" was  six  months  and  twenty-one  days. 

The  plaintiff  then  called  Dr.  Kilroy,  who  testified  that  he 
attended  the  deceased  in  April,  1908,  when  "she  was  complain- 
ing of  some  trouble  over  the  liver ;"  that  he  attended  her  over 
a  month,  "during  which  period  she  improved  very  remarkably ;" 
that  he  again  saw  her  in  the  winter  of  1908-09,  when  he  called 
at  the  house  to  see  another  patient ;  that  he  then  prescribed  for 
her  on  one  or  two  occasions ;  that  he  next  saw  her  in  the  latter 
part  of  1909,  when  he  "was  very  much  surprised  to  see  her  in 
the  last  stages  of  tuberculosis ;"  that  he  found  no  traces  of  tuber- 
culosis when  he  treated  the  deceased  in  April,  1908,  but  that  he 
rather  suspected  that  she  had  the  disease  when  he  treated  her 
in  the  winter  following.  He  was  not  positive,  however,  until 
he  last  saw  her  in  the  latter  part  of  1909.    The  witness  then 
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explained  that  when  he  then  found  unmistakable  evidences  of 
tubehjulosis,  he  dated  the  commencement  of  the  disease  from  the 
first  time  he  had  seen  the  patient.  The  witness  further  testi- 
fied "that  it  is  extremely  difficult  to  diagnose  a  case  of  tubercu- 
losis in  its  incipiency." 

Dr.  Egbert,  testifying  for  the  plaintiflF,  stated  that  he  treated 
the  insured  professionally  in  March,  1908,  and  November, 
1909 ;  that  there  was  no  evidence  of  tuberculosis  when  he  saw 
her  in  1908,  but  that  she  was  in  the  last  stages  of  the  disease 
when  he  saw  her  in  1909.  He  concurred  with  Dr.  Kilroy  as 
to  the  difficulty  of  identifying  a  case  of  tuberculosis  in  its  in- 
cipiency.  The  doctor  was  then  asked :  "Taking  the  surround- 
ings of  this  woman  as  you  found  her  in  November  and  De- 
cember, 1909, — ^her  health  and  her  condition  as  you  found  it, — 
how  long,  in  your  opinion,  had  she  been  suffering  from  tuber- 
culosis?^' He  answered:  "It  would  be  impossible  to  state. 
I  judge  it  a  very  acute  form  of  tuberculosis.  I  don't  think 
she  was  sick  more  than  five  or  six  months  when  I  saw  her,  but, 
of  course,  I  don't  know ;"  that  the  manner  of  life  and  surround- 
ings of  the  patient  were  such  "as  would  tend  to  cause  a  speedy 
death  if  she  had  tuberculosis." 

Dr.  Kramer,  the  last  witness  for  the  plaintiff,  testified  that 
he  treated  Mrs.  Brennan  in  April  or  May,  1908,  at  which  time 
"she  had  an  inactive  liver  and  was  constipated,  and  seemed  to 
have  soreness  over  the  hip ;"  that  from  her  general  appearance 
he  thought  she  had  incipient  tuberculosis  at  that  time ;  that  un- 
less she  was  suffering  from  that  disease,  she  then  had  no  other 
serious  ailment. 

Counsel  for  the  defendant  then  stated  that  he  had  "no  de- 
fense other  than  are  contained  in  the  proofs  of  death,"  and 
thereupon  moved  the  court  to  direct  a  verdict  for  the  defend- 
ant, which  was  done  over  the  objection  and  exception  of  the 
plaintiff. 

Mr,  W.  Owyrm  Oardiner  for  the  appellant. 

Mr.  Benjamin  S.  Minor,  Mr.  Hugh  B.  Bowland,  and  Mr,  L, 
Bwndolph  Mason,  for  the  appellee. 
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Mr.  Justice  Robb  delivered  the  opinion  of  the  Court: 

We  are  constrained  to  hold  that  the  above  provisions  in 
the  policy  relating  to  the  health  of  the  insured  at  the  date  of 
the  policy  and  her  prior  freedom  from  certain  diseases,  stand- 
ing alone,  amounted  to  conditions  precedent,  and  hence  that  the 
company  could  at  any  time  escape  liability  by  showing  that 
the  insured  was  not  in  good  health  at  the  date  of  the  policy,  or 
that  she  had  previously  suffered  from  the  proscribed  diseases. 
MotUor  V.  American  L.  Ins.  Co,  111  U.  S.  335,  341,  28  L.  ed. 
447,  449,  4  Sup.  Ct.  Eep.  466.  The  statement  in  the  policy 
that  the  application  upon  which  it  was  written  "omits  the  war- 
ranty usually  contained  in  applications"  is  well  calculated  to 
mislead  the  people  who  purchase  this  form  of  insurance,  es- 
pecially as  no  other  provision  in  the  policy  contains  the  word 
*^warranty  ;'*  but  be  that  as  it  may,  we  are  unable  to  perceive 
any  ambiguity  in  the  provisions  upon  which  the  company  here 
relies.  We  are  of  the  opinion,  however,  that  the  so-called  in- 
contestable clause  constitutes  a  partial  waiver  of  those  pro- 
visions. After  two  years  from  the  date  of  the  policy,  it  is  in- 
contestable, except  for  fraud,  the  provision  in  the  incontestable 
clause  relating  to  misstatement  of  age  being  inconsistent  with 
and  controlled  by  the  other  provision  in  reference  to  the  same 
subject.  The  policy  was  therefore  in  force  from  its  date  and 
voidable  for  two  years  upon  any  of  the  grounds  reserved  there- 
in, but  not  thereafter,  except  for  fraud.  Mviwal  Reserve  Fund 
Life  Asso.  v.  Austin,  6  L.R.A.(N.S.)  1064,  73  C.  C.  A.  498, 
142  Fed.  398.  In  that  case  there  was  a  provision  in  the  policy 
that  it  should  not  be  in  force  unless  the  insured  was  in  good 
health  when  it  was  delivered.  It  appearing  that  he  was  not  in 
good  health  at  that  time,  the  company  contended  that  the  policy 
was  never  in  force,  and  hence  that  the  so-called  incontestable 
clause  never  took  effect.  The  court,  however,  ruled  that  thet 
incont^table  clause  was  inconsistent  with  such  a  contention,  and 
that  the  policy  was  in  force  from  the  day  of  delivery  and  pay- 
ment of  the  first  premium,  but  voidable  before  the  expiratioik 
of  the  time  mentioned  in  the  incontestable  clause. 
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But  we  think  the  court  erred  in  not  submitting  the  case  to 
the  jury.  The  so-called  proofs  of  death  were  prima  facie  evi- 
dence against  the  plaintiff  (Griffith  v.  Metropolitan  L.  Ins.  Co, 
36  App.  D.  0.  8).  We  do  not  wish  to  be  understood,  however, 
as  holding  that,  imder  the  guise  of  requiring  proofs  of  deatii,  an 
insurance  company  may  compel  a  claimant  to  procure  and  in- 
troduce in  evidence  proofs  of  health.  Such  a  ruling  would 
in  effect  shift  the  burden  of  proof,  and  be  as  unreasonable  as 
it  would  be  unjust.  In  this  case  the  claimant  agreed  that  the 
proof  introduced  should  be  considered  as  part  of  the  proofs 
of  death,  and,  in  the  circumstances,  is  bound  by  them  to  the 
extent  of  their  disclosures,  except,  of  course,  as  those  disclosures 
were  subsequently  modified  or  explained  by  oral  testimony. 

Taking  into  consideration  the  testimony  of  the  physicians 
regarding  the  extreme  difficulty  of  detecting  tuberculosis  in 
its  incipiency ;  their  testimony  as  to  the  condition  of  the  insured 
at  the  date  of  the  policy ;  that  they  were  not  sure  she  had  tuber- 
culosis until  late  in  1909,  many  months  after  the  issuance  of  the 
policy;  the  testimony  of  one  physician  as  to  the  acute  form 
of  the  disease;  the  testimony  of  the  agent  who  procured  the 
policy,  and  who  had  the  best  of  opportunity  to  observe  the  in- 
sured ;  and  the  testimony  of  the  brother,  we  think  it  a  question 
about  which  honest  minds  might  easily  differ,  whether,  up  to 
the  time  of  the  date  of  the  policy,  the  insured  was  afflicted  with 
tuberculosis ;  in  other  words,  whether  or  not  she  was  then  free 
from  disease,  and  "in  sound  health"  within  the  meaning  of  the 
policy. 

Judgment  reversed,  with  costs,  and  cause  remanded  for  a 
new  triaL  Reversed  and  remanded. 
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nAJmUtXm  CONTBTANOKS;  BviDElfCE;  BUBDBIV  OF  PBOOP;  FBAUD;  KoTIGK. 

L  The  statute  of  13  Eliz.  chap.  6,  relating  to  fraudulent  oonveyanoes, 
(superseded  in  this  district  by  sec.  1120,  D.  C.  Code,  31  Stat,  at  L. 
1368,  chap.  854),  extends  its  protection  not  only  to  technical  credit- 
ors, but  also  to  those  whose  claims  and  demands  consist  of  actions 
for  tort. 

£.  When  the  grantee  under  an  alleged  fraudulent  couTeyance  has  shown 
the  payment  of  a  Taluable  consideration,  the  burden  is  upon  the 
party  attacking  the  conveyance  to  show  that  such  grantee  had 
knowledge  of  the  fraudulent  intent  of  his  grantor.  (Following  Mori- 
mura  v.  SamahOy  25  App.  D.  C.  189.) 

3.  It  is  not  necessary  to  constitute  bad  faith  on  the  part  of  a  purchaser 

from  one  who  has  sold  his  property  to  defraud  creditors,  and  who 
has  paid  a  Taluable  consideration,  that  he  either  actually  partici- 
pated in  the  scheme  to  defraud,  or  had  actual  knowledge  of  the  fraud- 
ulent intent  of  his  vendor.  Bad  faith  may  exist  where  the  facts 
and  circumstances  of  the  transaction  are  such  as  to  put  him  on  in- 
quiry.    (Following  Morimura  v.  Samaha,  26  App.  D.  C.  189.) 

4.  Where  the  defendant  in  an  action  at  law,  and  in  anticipation  of  a 

judgment  being  recovered  against  him,  and  after  a  bill  in  equity  by 
the  plaintiff  in  such  action  had  been  filed  against  him,  to  enjoin 
him  from  disposing  of  his  real  estate  to  avoid  payment  of  the  an- 
ticipated judgment,  sold  his  real  estate  worth  $5,400  for  $4,500,  and 
a  title  company  employed  by  the  buyer  examined  the  title  and  report- 
ed the  filing  of  the  equity  suit  and  advised  him  that  the  court  was 
without  jurisdiction  to  grant  the  relief  prayed  for  therein,  and  that  the 
title  was  good  in  the  seller;  and  the  buyer  prosecuted  no  further  in- 
quiry, but,  resting  entirely  upon  the  judgment  of  the  title  company, 
accepted  a  deed  of  the  property  and  paid  the  consideration,  it  was 
held  in  a  suit  by  the  plaintiff  in  the  action  at  law  after  he  had  re- 
eovered  a  judgment,  to  set  aside  the  deed  as  fraudulent,  that  the 
grantee  had  actual  knowledge  of  the  pending  action  at  law,  of  the  re- 
duction in  price  of  the  real  estate,  and  of  the  charges  made  in  the  bill, 
and  that  these  facts  and  circiunstances  were  such  as  to  put  a  man  of 
ordinary  caution  upon  inquiry,  and  that  the  deed  was  therefore  void 
as  against  the  judgment  creditor. 

No.  2226.     Submitted  April  6,   1911.     Decided  May  1,  1011. 


Digitized  by 


Google 


148  HOPEWELL  v.  WRIGHT. 

Statemeoi  of  the  Caae.  [87  App. 

Hbabino  on  an  appeal  by  the  plaintiff  from  a  decree  of  the 
Supreme  Court  of  the  District  of  Columbia,  sitting  as  a  court 
of  equity,  dismissing  a  bill  to  Tacate  deeds  of  land  as  fraudu- 
lent against  creditors.  Reversed. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows : 

Louisa  M.  Tumburke,  as  a  judgment  creditor  of  Samuel 
Eoblen,  filed  this  bill  April  15th,  1909,  against  Samuel  and 
Mary  Koblen,  John  T.  Wright,  Abraham  Liebraan,  and  Bar- 
ney Liebman,  to  declare  void  a  conveyance  made  by  Eoblena 
to  Wright,  and  another  to  the  Liebmans;  to  establish  her 
judgment  as  a  lien  upon  the  same,  and  for  an  order  of  sale. 
Plaintiff  having  died,  Edward  N.  Hopewell,  as  administrator 
of  her  estate,  was  substituted  as  plaintiff.  The  defendants  an- 
swered denying  the  allegations  of  fraudulent  intent  in  making 
the  conveyances.  Testimony  was  taken,  and  a  decree  was  en- 
tered. May  16th,  1910,  dismissing  the  bill  Plaintiff  acqui- 
esced in  the  decree  as  to  the  Liebmans,  and  appealed  from  sa 
much  of  it  as  related  to  Wright. 

The  following  facts  are  undisputed :  Samuel  Koblen  was  en- 
gaged in  the  retail  grocery  business  prior  to  February  14th,. 
1908,  and  a  boy  driving  his  delivery  wagon  ran  over  and  in- 
jured the  said  Louisa  M.  Tumburke.  February  14th,  1908,. 
said  Tumburke  began  an  action  for  damages  against  Koblen,, 
claiming  $10,000.  At  that  time  Koblen  owned  the  four  small, 
improved  lots  afterwards  sold  to  Wright,  and  another  small 
improved  lot  sold  to  the  Liebmans.  On  May  23d,  1908,  Turn- 
burke  filed  a  bill  in  equity  against  Koblen,  alleging  that  the- 
latter  was  attempting  to  dispose  of  said  four  lots  in  order  to 
prevent  plaintiff  from  obtaining  satisfaction  of  the  judgment 
she  might  recover  in  said  damage  suit,  and  praying  an  injunction 
restraining  him  from  selling  or  encumbering  the  same.  The 
bill  alleged  that  this  was  substantially  all  of  the  property  then 
owned  by  Koblen.  The  bill  was  demurred  to,  and  for  failure  of 
plaintiff  to  set  the  same  down  for  argument,  the  bill  was  dis- 
missed under  Equity  Rule  33,  on  July  8th,  1908.    An  amend- 
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ed  bill  was  filed,  under  leave  of  the  court,  August  1st,  1908, 
and  has  not  been  disposed  of.  The  deed  from  Koblen  and  wife 
to  Wright  was  made  July  10th,  1908,  and  to  Liebmans  on 
October  20,  1908.  November  27,  1908,  Tumburke  recovered 
a  judgment  against  Koblen,  in  the  damage  suit,  for  $1,000  be- 
sides costs  of  suit,  amounting  to  $63.15.  Execution  was  is- 
sued thereon,  and  returned  April  3,  1909,  satisfied  to  the  ex- 
tent of  $60.81,  and  unsatisfied  as  to  the  remainder.  The  four 
lots  in  controversy  were  placed  in  the  hands  of  Gladman,  a  real 
estate  broker,  through  one  Ellis,  who  was  his  employee,  for 
sale,  and  the  negotiations  were  conducted  by  Gladman  for  Kob- 
len. Wright's  offer  of  $4,600  for  the  four  lots  was  accepted, 
subject  to  the  approval  of  the  title.  Wright  sought  a  loan  of 
$3,700  from  the  Metropolis  Building  Association,  upon  the 
property,  to  enable  him  to  pay  cash  to  Koblen.  The  attorney 
of  the  association  reported  favorably  July  9,  1908.  The  pur- 
chase money  was  paid,  and  the  deed  made  the  next  day. 

Mr.  W,  Owyrm  Oardiner  for  the  appellant 

Mr.  Leon  Tobriner,  Mr.  Judson  T.  Cull,  and  Mr.  Judson  T.. 
Cull,  Jr.,  for  the  appellee. 

Mr.  Chief  Justice  Shbpabd  delivered  the  opinion  of  the 
Court: 

In  our  opinion  the  evidence  on  behalf  of  the  plaintiff  shows 
conclusively  that  the  object  of  Koblen  in  offering  his  property  for 
sale  was  to  avoid  payment  of  the  damages,  the  recovery  of 
which  he  feared  in  the  pending  action.  To  accomplish  this  pur- 
pose speedily,  he  offered  to  sell  for  $4,500  property  worth,  ac^ 
cording  to  the  weight  of  the  evidence,  at  least  $5,400.  And  be- 
fore the  recovery  of  the  judgment  he  succeeded  in  disposing  of 
all  of  the  real  estate  that  he  had,  consisting  of  this  and  the  lot 
sold  to  the  Liebmans.  It  is  unnecessary  to  consider  whether 
sec.  1120  of  the  D.  C.  Code  [31  Stat,  at  L.  1368,  chap.  854] 
ia  more  comprehensive  in  its  terms  than  the  statute  13  Eliz^ 
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chap.  5,  which  it  superseded ;  for  it  is  the  settled  construction 
of  that  statute,  in  this  District  and  in  Maryland,  and  elsewhere, 
that  it  extends  its  protection  not  only  to  technical  creditors, 
but  also  to  those  whose  claims  and  demands  consist  of  actions 
for  torts.  Barth  v.  Heider,  7  D.  C.  71 ;  Cooke  v.  Cooke,  43  Md, 
525^-531 ;  OebhaH  v.  Morfeld,  51  Md.  322-325 ;  Welde  v.  Scot- 
ten,  59  Md.  72-76 ;  Johnson  v.  Wagner,  76  Va.  587-590 ;  Wait, 
Fraud.  Conv.  sec.  123. 

The  defendant  Wright,  having  shown  the  actual  payment  of 
a  valuable  consideration  for  the  property,  it  devolved  upon  the 
plaintiff  to  show  that  he  had  knowledge  of  the  fraudulent  intent 
-of  Koblen  in  making  the  sale.  Morimura  v.  Samaha,  25  App. 
D.  C.  187-197.  It  was  said  in  that  case:  '*Where  a  sale  has 
been  made  by  the  vendor  with  the  intent  to  defraud  creditors, 
it  is  not  necessary,  to  constitute  bad  faith  in  the  purchaser,  who 
may  have  paid  a  valuable  consideration,  that  he  either  actually 
participated  in  the  scheme  to  defraud,  or  had  actual  knowledge 
of  the  fraudulent  intent  of  his  vendor.  Bad  faith  may  exist 
where  the  facts  and  circumstances  of  the  transaction  are  such 
as  to  put  him  upon  inquiry.''  The  evidence  does  not  show  that 
Wright  directly  co-operated  with  Koblen,  or  actually  partici- 
pated in  his  fraud.  The  most  that  can  be  said  of  him  is  that, 
with  notice  of  Koblen's  intent,  he  took  advantage  of  the  oppor- 
tunity presented  to  purchase  the  property  for  a  price  less  than 
its  actual  market  value.  Knowledge  of  the  fraudulent  intent 
-of  the  vendor  is,  as  we  have  seen,  all  that  is  necessary  to  avoid 
such  a  sale.  That  Wright  had  knowledge  of  Koblen's  pur- 
pose is,  we  think,  fully  established  by  the  evidence.  Ellis,  to 
whom  Koblen  applied  to  secure  a  purchaser,  and  to  whom  he 
disclosed  his  purpose,  testified  that  he  had  the  property  "listed" 
at  the  price  by  Brown,  a  real  estate  broker,  as  well  as  with 
Gladman,  who  was  made  Koblen's  direct  agent.  That  he  told 
Brown  the  reasons  given  by  Koblen  for  wanting  to  sell  at  once, 
and  at  the  reduced  price.  That  he  found  some  parties  willing 
to  buy  the  four  lots  separately  at  a  price  aggregating  $4,450,  and 
took  deposits  from  them.  That  Wright  came  to  Gladman's 
-office  later,  and  offered  $4,500  fop  the  entire  property.     That 
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Wright  was  told  of  the  pending  suit,  but  said  he  was  willing  to 
take  the  property  subject  to  the  Title  Company's  passing  the 
title.  That  he  said  he  understood  everything  about  the  case; 
that  Brown  had  explained  everything  to  him.  That  after  the 
statement  concerning  the  suit,  the  offer  was  accepted.  Wright 
testified  that  the  property  was  first  offered  to  him  by  Brown 
about  a  week  before,  but  that  he  had  not  the  money  then  to 
buy  with;  had  some  property  in  Gladman's  hands  for  sale 
that  he  must  first  dispose  of.  Gladman  told  him  he  had  found 
a  purchaser  for  his  property,  and  offered  him  this  property  for 
$4,700.  He  offered  $4,500, — all  that  the  property  was  worth, 
— ^which  was  accepted,  and  he  deposited  $50  on  account  of  the 
purchase.  Subsequently,  he  obtained  a  loan  of  $3,700  on  the 
property,  which,  with  $800  that  he  had  on  hand,  were  paid  when 
the  deed  was  delivered.  He  specifically  denied  the  conversation 
testified  to  by  Ellis  relating  to  the  suit  for  damages,  etc.  Glad- 
man  was  called  as  a  witness  by  Wright.  Asked  if  he  had  a 
conversation  with  Wright  as  to  his  buying  the  property  for  the 
purpose  of  enabling  Koblen  to  beat  his  creditors,  he  said  no. 
He  could  not  remember  just  what  conversation  he  had  with 
Wright.  All  that  he  remembered  was  that  Wright  came  in  the 
office  about  two  years  ago,  and  witness  spoke  to  him  about  the 
property,  offering  it  for  $4,700.  Wright  seemed  to  be  acquaint- 
ed with  the  property,  and  offered  $4,500,  which  was  accepted. 
In  answer  to  a  question  by  counsel  for  Koblen,  he  said  Koblen 
told  him  there  was  some  suit  or  something  like  that,  and  he 
wanted  to  sell  the  property.  He  did  not  remember  if  he  told 
the  purchaser  about  that.  Knew  it  would  be  a  matter  of  ex- 
amination, and  if  there  was  anything  wrong  it  would  come 
•out.  Brown  was  called  by  Wright  as  a  witness,  and  testified  as 
to  the  condition  and  value  of  the  property.  On  cross-exami- 
nation he  testified  that  he  was  on  intimate  terms  with  Wright, 
who  came  to  his  office  two  or  three  times  a  week.  That  he  col- 
lected rents  fop  Wright,  amounting  to  about  $285  per  month. 
That  the  property  had  been  on  his  books  for  sale  for  about 
4wo  years  at  the  price  of  $1,400  per  lot.    That  about  two  months 
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before  the  conveyance  to  Wright,  the  price  had  been  reduced  to 
$1,200  per  lot. 

A  vigorous  attack  was  made  upon  the  credibility  of  Ellis,  on 
the  argument,  but,  strange  to  say.  Brown,  who  might  have  con- 
tradicted him  if  his  statement  was  untrue,  was  not  asked  a 
question  by  the  defendant  concerning  the  alleged  statement  to 
him  of  Koblen's  purpose  in  reducing  the  price  of  the  property, 
or  as  to  his  having  repeated  the  same  to  Wright.  Naturally, 
the  plaintiff  asked  no  questions  relating  to  it.  The  plaintiff's 
case,  however,  does  not  depend  upon  the  evidence  of  Ellis  alone. 
Wright  had  actual  knowledge  of  the  contents  of  the  bill  in 
equity  filed  by  Tumburke  against  Koblens.  Having  to  borrow 
money  from  the  building  association,  he  was  required  to  have 
the  title  passed  on  by  its  counsel,  who  became  his  representative 
also  for  the  purpose.  It  was  nearly  two  months  before  the  title 
was  actually  passed  and  the  transaction  concluded.  Wright  ad- 
mitted that  he  was  told  that  there  was  some  complication  that 
had  to  be  straightened  out.  He  was  also  told  by  the  attorney 
that  there  was  a  suit  pending  against  Koblen  for  damages,  and 
of  the  equity  suit.  He  said  that  there  was  a  suit  pending ;  that 
there  was  a  complication.  That  the  building  association  was 
the  one  to  be  satisfied,  not  himself.  If  he  could  not  get  the 
money  froip  them,  he  could  not  buy  the  property. 

The  following  written  report  on  the  title  was  made  by  the 
attorney  on  July  9,  1908 : 

Equity  Cause  No.  27,819.    Doc  61. 
Louisa  M.  Tumburke,  Plaintiff, 

V. 

Samuel  Koblen,  Defendant. 

Bill  filed  May  23,  1908,  to  restrain  sale  of  caption  until 
plaintiff  can  recover  judgment  in  law  cause  No.  50,229,  filed 
in  January,  1908,  a  suit  for  $15,000  damages.  Demurred  to- 
for  want  of  jurisdiction  in  court,  and  demurrer  sustained  for 
want  of  compliance  with  rules  of  court. 

Opinion. 

I  have  examined  the  title  of  Samuel  Koblen  to  caption,  and 
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I  am  of  the  opinion  from  the  records  that  the  same  is  good, 
subject  to  taxes,  the  two  above  noted  deeds  of  trust,  and  that  the 
court  is  absolutely  without  jurisdiction  to  grant  the  relief  prayed 
for  in  equity  cause  27,819,  Doc.  61.  The  sustaining  of  the  de- 
murrer in  said  case  practically  disposes  of  the  bill,  though  the 
bill  was  not  formally  dismissed  by  order  of  the  court.  There  is 
no  judgment  in  law  cause  50,229. 

The  attorney  for  the  building  association  was,  under  the 
circumstances,  the  attorney  of  Wright  also.  Independently  of 
any  oommimication  by  Ellis  or  Brown,  Wright  had  actual  knowl- 
edge of  the  depending  action  for  damages  against  Koblen.  He 
also  knew  that  the  bill  had  been  filed  to  prevent  Koblen  from  dis- 
posing of  the  property.  That  the  bill  alleged  the  fraudulent 
purpose  of  Koblen  was  known  to  his  attorney,  who  read  it,  and 
communicated  the  fact  to  him.  Whether,  then,  Ellis  or  Brown 
had  or  had  not  before  informed  him  of  Koblen's  purpose  in 
oflFering  the  property  at  the  reduced  price,  he  had  actual  knowl- 
edge of  the  depending  damage  suit,  of  the  reduction  of  the 
price,  and  of  the  charges  made  in  the  bill.  These  facts  and 
circumstances  were,  in  our  opinion,  reasonably  sufficient  to  put 
a  man  of  ordinary  caution  upon  inquiry,  at  least.  Wright 
prosecuted  no  inquiry,  but  was  content,  as  he  said,  to  rest  en- 
tirely upon  the  judgment  of  the  building  association's  title  ex- 
pert. The  attorney  who  reported  upon  the  title  was  clearly 
right  in  the  opinion  that  the  so-called  creditors'  bill,  filed  by  a 
plaintiff  in  a  depending  damage  suit,  was  subject  to  a  demurrer 
for  want  of  jurisdiction,  and  could  not  constitute  a  lien  upon 
the  property.  For  the  same  reason  it  was  not  constructive  no- 
tice of  the  facts  alleged  in  it ;  consequently,  it  was  immaterial 
whether  it  had  been  dismissed  or  not  at  the  time  of  the  report 
upon  the  title.  But  when  actually  read,  the  facts  alleged  therein 
were  brought  directly  to  his  attention.  That  he  failed  to  ap- 
preciate their  importance  is  immaterial. 

For  the  reasons  given,  the  decree  will  be  reversed,  with  costs, 
and  the  cause  remanded  with  direction  to  enter  a  decree  in  con- 
formity with  this  opinion.  Reversed, 
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Appkal  and  Ebbob. 

Where  judgment  if  entered  by  the  lower  court  upon  the  mandate  of  thi» 
court,  without  objection  or  exception  by  the  losing  party,  and  without 
any  offer  by  him  of  evidence  necessitating  a  new  trial,  there  is  nothing 
presented  for  this  court  to  review  on  an  appeal  by  him  from  such 
judgment,  and  the  judgment  will  be  affirmed. 

No.  2270.     Submitted  April  6,  1911.     Decided  May  1,  1911. 

Heasino  on  an  appeal  by  an  intervening  claimant  from  a 
judgment  of  the  Supreme  Court  of  the  District  of  Columbia 
dismissing  its  petition  of  intervention  in  an  attachment  pro- 
ceedingy  in  accordance  with  a  previous  mandate  of  this  court 

Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jackson  H.  BdUton,  Mr.  Frederick  L.  Siddons,  and  Mr^ 
Willia/m  E.  Richardson  for  the  appellant 

Mr,  Percival  M.  Brown,  Mr.  Charles  W.  Clagett,  and  Ifn 
Waiter  B.  Ouy  for  the  appellee. 

Mr.  Justice  Van  Obsdel  delivered  the  opinion  of  the  Court: 

This  case  was  here  on  a  former  appeal.  35  App.  D.  C»  363,  30 
L.Il.A.(N.S.)  1215.  For  a  review  of  the  facts,  reference  is 
made  to  the  opinion  filed  therein.  The  present  appeal  is  from 
a  judgment  entered  in  favor  of  the  appellee  upon  motion  of 
his  counsel  for  the  dismissal  of  appellant's  intervening  peti- 
tion, and  for  judgment  upon  the  mandate  of  this  court. 

It  does  not  appear  from  the  record  that  appellant  offered  to 
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produce  additional  evidence  necessitating  a  new  trial,  or  that 
any  objection  was  interposed  to  the  entry  of  judgment  upon 
the  mandate,  or  exception  taken  to  the  action  of  the  court  in 
granting  the  motion.  In  the  absence  of  any  exception  properly 
appearing  in  the  record,  there  is  nothing  presented  for  this- 
court  to  review.  Young  v.  Martin,  8  Wall.  354,  19  L.  ed.  418. 
The  judgment  of  the  court  below  is  affirmed,  with  costs,  and 
it  is  80  ordered.  Affirmed. 


BALTmOEE  &  OHIO  RAILEOAD  COMPANY  v. 
THOMAS. 


EaSIMENTS;    SuBFACE   WatKB;    C0I7BT8. 

1.  Under  tbe  eonunon  law  (which,  where  not  changed  by  statute,  is  in  force* 
in  this  District,  sec.  1,  D.  C.  Code,  31  Stat,  at  L.  1189,  chap.  854), 
although  not  under  the  civil  law,  where  unusual  conditions  do  not. 
exist,  an  upper  estate  has  no  natural  easement  in  the  lower  estate, 
to  discfaargip  oyer  the  latjter  all  surface  water  flowing  or  accumu- 
lating on  the  upper;  and  the  lower  owner  is  not  bound  to  maintain 
natural  conditions  to  the  extent  of  taking  eare  of  the  surface  water 
coming  from  the  land  above  him. 

S.  ]>ecisions  of  the  court  of  appeals  of  Maryland  in  1888  and  thereafter 
are  not  controlling  on  this  court. 

No.  2278.     Submitted  April  10,  1911.     Decided  May  1,  1911. 

Heabino  on  an  appeal  by  the  defendant  from  a  judgment 
of  the  Supreme  Court  of  the  District  of  Columbia,  on  verdict^ 
in  an  action  by  a  property  owner  for  damages  for  a  trespass 
upon  real  estate.  Reversed. 

The  facts  are  stated  in  the  opinion. 
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Mr.  Oeorge  E.  Hamilton,  Mr.  Michael  J.  Colbert,  Mr.  John 
W.  Yerkea,  and  Mr.  John  J.  Hamilton  for  the  appellant. 

Mr.  Wilton  J.  Lambert,  Mr.  Rudolph  H.  Teatman,  and  Mr. 
-O.  L.  Whitford  for  the  appellee. 

Mr.  Justice  Robb  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  judgment  upon  verdict  for  the 
plaintiff,  Mary  E.  Thomas,  appellee  here,  in  an  action  for 
-damages  to  certain  lots  of  ground  in  this  District,  which  sloped 
toward  the  right  of  way  of  the  defendant,  the  Baltimore  &  Ohio 
Railroad  Company,  the  damages  being  occasioned  by  an  em- 
bankment  or  fill  which  it  was  alleged,  and  the  evidence  tended 
to  prove,  obstructed  the  flow  of  surface  water  and  caused  the 
same  to  remain  upon  plaintiff's  premises. 

It  is  at  once  apparent  that  the  controlling  question  is  whether 
an  upper  estate  has  a  natural  easement  in  the  lower,  to  dis- 
charge over  the  lower  all  surface  water  flowing  or  accumulating 
on  the  upper;  in  other  words,  whether  the  lower  owner  is  bound 
to  maintain  natural  conditions  to  the  extent  of  taking  care  of 
the  surface  water  coming  from  the  land  above  him.  Walker  v. 
New  Mexico  &  8.  P.  R.  Co.  165  U.  S.  593,  41  L.  ed.  837, 
17  Sup.  Ct  Eep.  421,  was  a  case  arising  in  Ne.w  Mexico,  and 
involved  the  question  here  in  issue.  In  stating  the  question 
Mr.  Justice  Brewer,  delivering  the  opinion  of  the  court,  said : 
**Does  a  lower  landowner,  by  erecting  embankments  or  other- 
wise preventing  the  flow  of  surface  water  on  his  premises, 
render  himself  liable  to  an  upper  landowner  for  damages  caused 
by  the  stopping  of  such  flow?  In  this  respect  the  civil  and 
<5oramon  law  are  different,  and  the  rules  •i  the  tw0  laws  have 
been  recognized  in  different  states  of  the  Union, — some  accept- 
ing the  doctrine  of  the  civil  law,  that  the  lower  premises  are 
subservient  to  the  higher,  and  that  the  latter  have  a  qualified 
easement  in  respect  to  the  former,  an  easement  which  gives  the 
right  to  discharge  all  surface  water  upon  them.  The  doctrine 
•of  the  common  law  on  the  other  hand  is  the  reverse,  that  the 
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lower  landowner  owes  no  duty  to  the  upper  landowner^  that 
each  may  appropriate  all  the  surface  water  that  falls  upon  his 
own  premises,  and  that  the  one  is  under  no  obligation  to  receive 
from  the  other  the  flow  of  any  surface  water,  but  may,  in  the 
ordinary  prosecution  of  his  business  and  in  the  improvement  of 
his  premises  by  embankments  or  otherwise,  prevent  any  portion 
of  the  surface  water  coming  from  such  upper  premises."  After 
reviewing  the  cases  supporting  the  common-law  doctrine,  the 
court  held  that  the  legislature  of  New  Mexico,  having  adopted 
the  common  law  as  the  rule  of  practice  and  decision,  and  there 
being  no  special  statutory  provisions  in  respect  to  the  question 
in  issue,  the  common-law  doctrine  obtained  in  that  jurisdiction. 
The  court  was  careful  to  intimate  that  it  may  be  necessary  to 
modify  the  rule  in  cases  involving  a  hilly  region,  where,  from 
the  natural  formation  of  the  surface  of  the  ground,  much  water, 
in  times  of  excessive  rains  or  heavy  snows,  is  forced  to  seek 
a  channel  tiirough  gorges  or  narrow  valleys.  Such  unusual 
conditions,  however,  do  not  exist  in  the  present  case. 

While  the  writer  of  this  opinion  is  impressed  with  the  just- 
ness of  the  rule  of  the  civil  law,  he  is  constrained  to  concur 
with  the  other  members  of  the  court,  that  the  common-law  rale 
here  applies.  Under  sec.  1  of  the  Code  [31  Stat,  at  L.  1189, 
chap.  854],  the  common  law  and  all  British  statutes  in  force 
in  Maryland  on  the  28th  of  February,  1801,  are  continued  in 
force,  except  in  so  far  as  inconsistent  with  or  replaced  by  some 
provision  of  the  Code.  There  was  no  statute  in  force  in  Mary- 
land on  the  day  named,  nor  is  there  any  provision  of  the  Code, 
inconsistent  with  the  common-law  rule,  as  above  defined  by  the 
Supreme  Court  Our  attention  has  bee^  directed  to  certain  de- 
cisions of  the  court  of  appeals  of  Maryland,  commencing  in 
1888  (Hitchins  Bros.  v.  Frosthurg,  68  Md.  100,  6  Am.  St  Eep. 
422,  11  Ad.  826,  and  Philadelphia,  W.  &  B.  B.  Co.  v.  Davis, 
68  Md-  281,  6  Am.  St  Rep.  440,  11  Atl.  822),  but  we  do  not 
deem  it  necessary  to  examine  those  decisions  for  the  purpose  ol 
ascertaining  whether  they  are  in  conflict  with  the  above  rule, 
since,  owing  to  their  date,  they  cannot  affect  our  decision. 
Vol  XXXVIL— 17. 
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We  hold,  therefore,  that  the  common-law  rule  obtains  in  this 
jurisdiction.  Judgment  must  be  reversed,  and  the  cause  re- 
manded for  further  proceedings.       Reversed  and  remanded. 


WYNKOOP  V.  SHOEMAKER 


BvninfOB;  Vkndob  aivd  Pubohaseb;  Real  Estate  Bbokees;  Appeal  Ahd 

Ebbob;  Estoppel. 

1.  In  an  action  by  the  buyer  to  recover  money  deposited  under  a  contract 
to  purchase  land,  it  is  not  prejudicial  error  for  the  trial  court,  after 
the  buyer  has  testified  that  other  parties  had  agreed  to  join  him 
in  the  enterprise,  to  permit  the  defendant  to  ask  him  the  location  of 
such  parties;  nor  is  it  error  for  the  court  to  admit  in  evidence,  on 
the  offer  of  the  defendant,  a  letter  written  by  the  plaintiff  to  the 
defendant  after  the  expiration  of  the  option  granted  by  the  con- 
tract, where  the  contents  of  the  letter  have  some  bearing  upon  the 
question  whether  an  objection  made  by  the  plaintiff  to  the  title  to 
the  land  was  made  in  good  faith;  and  it  is  not  reversible  error  to 
admit  in  evidence  the  reply  of  the  defendant  to  such  letter,  although 
it  is  not  material,  if  there  is  nothing  in  it  prejudicial  to  the  plain- 
tiff. Letters  written  by  the  plaintiff  to  the  defendant,  after  the 
expiration  of  the  option  granted,  and  containing  merely  self-serving 
declarations  of  the  plaintiff,  and  the  record  of  an  equity  suit  re- 
lating to  the  land  in  question,  and  commenced  after  the  expiration 
of  the  option,  are  properly  excluded  when  offered  by  the  plaintiff. 

e.  Authority  to  a  real  estate  ^^igent  by  his  principal,  to  contract  for  the 
sale  of  land,  does  not  authorize  the  agent  to  make  a  contract  for  the 
sale  of  an  option  to  purchase  the  land.  (Following  Manniw  v.  HU- 
dreih,  2  App.  D.  G.  259,  and  Jones  v.  Holladay,  2  App.  D.  C.  279.) 

t.  Where  a  contract  to  sell  land  is  signed  by  the  executors  of  a  former 
owner,  and  during  its  life  their  broker  notifies  the  purchaser  that  the 
heirs  are  competent  to  convey,  and  will  do  so  upon  his  compliance 
with  the  terms  of  the  contract,  and  the  purchaser  does  not  request 
any  other  evidence  of  the  approval  of  the  heirs,  or  attempt  to  show, 
in  an  action  by  him  against  the  broker  to  recover  money  deposited 
by  him  at  the  time  he  signed  the  contract,  that  the  heirs  disapproved 
the  contract,  it  is  not  competent  for  the  purchaser  to  raise  thA 
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question  on  an  appeal  from  an  adverse  judgment  in  such  action, 
that  the  heirs  had  not  approved  the  contract. 
4.  An  action  does  not  lie  by  one  who  has  contracted  with  a  broker  to 
purchase  land  owned  by  heirs,  to  recover  a  deposit  made  on  account 
of  the  purchase  price,  on  the  ground  that  there  is  a  possibility  that 
there  may  be  claims  against  the  estate  which  would  be  a  lien  against 
the  property,  where  the  defendant  offered  to  procure  a  bond  to  pay 
any  such  claims,  and  offered  "a  deed  conveying  a  good  title  to  the 
property  free  from  encumbrance,'*  and  the  plaintiff  failed  to  comply, 
or  tender  compliance,  with  his  part  of  the  contract.  (Following 
Jieumian  v.  Baker,  10  App.  D.  C.  187.) 

Ko.  2221.     Submitted  April  6,  1911.     Decided  May  3,  1911. 

HxAiuivo  on  appeal  by  the  plaintiff  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia,  directed  by  the 
court,  to  recover  money  deposited  by  the  plaintiff  with  the 
defendant  under  a  contract  for  the  purchase  of  land. 

Affirmed. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows: 

This  is  an  appeal  from  a  judgment  upon  a  directed  verdict 
for  the  defendant,  Louis  P.  Shoemaker,  in  an  action  at  law  to 
recover  the  sum  of  $1,000  deposited  by  the  plaintiff,  Adrian  G. 
Wynkoop,  under  a  contract  for  the  purchase  of  certain  real 
estate. 

Alexander  F.  Mathews^  of  Lewisburg,  West  Virginia,  died 
in  December,  1906.  Surviving  him  were  a  widow,  three  sons,, 
and  a  daughter  (sole  heirs  of  decedent),  all  of  age  on  August 
Ist,  1907,  and  capable  of  executing  a  valid  deed  or  contract. 
At  the  time  of  his  death,  Mr.  Mathews  was  seised  of  a  tract  of 
land  in  the  District  of  Columbia  of  about  60  acres,  fronting 
on  Rock  Creek  road  and  known  as  the  Enock  Moreland  tract. 
He  left  a  holographic  will,  which  was  duly  admitted  to  probate- 
in  West  Virginia,  but  which  was  incapable  of  probate  in  this; 
District  so  as  to  pass  .title  to  real  estate.  Code,  sec.  1626. 
Under  this  will  the  three  sons.  Mason,  Charles  Q.,  and  Hemy 
A  Mathews,  were  named  as  executors,  and  were  authorized  to 
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make  sales  of  the  testator^s  property  in  their  discretion,  with- 
out the  aid  or  supervision  of  any  court.  The  estate  was  to  be 
distributed  in  accordance  with  the  statutes  of  the  state  of  West 
Virginia  regulating  the  disposition  of  estates  of  intestate  de- 
cedents. 

On  August  9,  1907,  the  defendant  Shoemaker  signed  a  con- 
tract of  sale  of  said  Enock  Moreland  tract  to  Eugene  M.  Farr, 
^^subject  to  the  approval  of  the  owner,"  at  $800  per  acre,  $10,- 
000  to  be  paid  at  the  time  of  the  delivery  of  the  deed,  and  the 
execution  of  a  deed  of  trust  to  secure  the  balance.  A  deposit 
of  $500  was  acknowledged,  and  the  ccmtract  was  to  be  con- 
summated ^^within  thirty  or  sixty  days  from  this  date;  if  it 
has  not  been  done  within  thirty  days,  a  further  deposit  of 
five  himdred  ($500)  dollars  shall  be  made;  and  the  balance 
of  the  cash  payment  shall  be  paid  and  deed  of  trust  given  in 
any  event  within  sixty  days  from  this  date,  and  the  entire 
transaction  closed  as.  herein  stipulated."  It  was  further  stipu- 
lated that  "failure  on  the  part  of  the  said  Eugene  M.  Farr  to 
comply,  as  herein  stated,  within  said  time,  shall  cause  a  for- 
feiture of  the  said  sum  or  sums,  and  they  shall  be  retained  by 
me  as  an  agreed  liquidation  of  damages,  and  this  proposed 
sale  shall  be  off  and  receipt  void;  time  being  hereby  made  of 
the  essence  of  this  agreement"  The  contract  further  provided 
that  if  the  sale  should  be  consummated  *T)y  the  payment  of  the 
sums  stipulated  to  be  paid  at  the  time  specified,  a  deed  of  said 
property  of  the  usual  special  warranty  form"  would  be  given  to 
said  Farr  or  his  assigns,  and  a  deed  of  trust  accepted.  It 
was  further  stipulated  that  "if  the  title  to  said  property  should 
not  prove  to  be  good  and  free  from  encumbrance,  the 
deposit  now  made,  together  with  any  future  deposits  which 
may  be  made,  shall  be  returned  to  said  Eugene  M.  Farr, 
and  this  agreement  to  sell  shall  be  off  and  receipt  void, 
without  any  liability  having  accrued  upon  me  or  those 
whom  I  represent"  The  contract  contained  the  signatures  un- 
der seal  of  "Louis  P.  Shoemaker,  Agt^for  Mathews  Est,"  and 
of  Mr.  Farr.  On  the  13th  of  August  the  Mathews  brothers,  as 
^'representatives  of  the  estate  of  Alexander  F.  Mathews,"  oon- 
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sented  to  and  approved  the  provisions  of  the  contract  under  seal, 
each  adding  "Exr."  to  his  signature. 

On  August  23,  1907,  Mr.  Farr  duly  assigned  unto  the  plain- 
tiff,  Wynkoop,  all  interest  in  said  contract,  and  on  August  24th 
the  plaintiff,  because  of  unavoidable  delay  in  making  the  de- 
posit required  under  the  contract,  which  it  appears  had  not 
then  been  made,  procured  an  extension  of  the  contract  by  having 
the  date  thereof  changed  to  August  24th,  thus  fixing  the  date 
of  consummation  as  October  24,  1907.  On  August  26,  1907, 
plaintifPs  deposit  of  $1,000  was  received  by  Shoemaker. 

After  making  his  deposit  the  plaintiff  returned  to  his  home 
in  Charles  Town,  West  Virginia,  and  tried  to  organize  a  com- 
pany to  exploit  the  property.  Plaintiff  testified :  "I  stated  to 
defendant  about  three  or  four  weeks,  maybe  longer,  before  the 
option  expired,  in  his  office,  that  a  deed  could  not  be  made 
within  sixty  days,  and  I  had  before  that  time  attempted  to 
interest  others,  real  estate  agents  in  this  property ;  at  tWs  visit 
I  demanded  back  my  money  and  served  the  following  paper 
upon  him  as  stating  the  grounds  of  objection  to  the  title."  The 
paper  referred  to  was  neither  signed  nor  dated.  The  grounds 
of  objection  therein  stated  are  as  follows :  "Before  you  could 
get  a  good  title  to  this  property  it  would  be  necessary  for  you 
to  have  the  regular  court  proceedings  in  the  District  instituted 
by  the  heirs,  in  order  to  complete  the  record ;  by  reason  of  the 
death  of  Captain  Mathews,  the  title  company  will  only  certify 
that  the  property  would  be  subject  to  the  debts  of  the  estate,  and 
that  the  deeds  are  good  according  to  the  recitals."  The  de- 
fendant refused  to  refund,  saying,  according  to  the  testimony 
of  the  plaintiff,  that  it  would  be  necessary  to  consult  with  the 
executors  of  the  estate.  Plaintiff  further  testified :  "Afterwards 
I  went  to  him  (the  defendant)  another  time,  and  told  him  I 
could  not  get  any  of  the  real  estate  agents  in  town  to  take  the 
option,  and  I  came  to  get  my  money  back;"  that  on  the  day  the 
option  expired,  plaintiff,  accompanied  by  his  counsel  from 
West  Virginia,  again  interviewed  the  defendant,  and  demanded 
back  his  deposit,  which  demand  was  refused. 

The  witness  testified  under  cross-examination  that  it  was  hia 
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intention  to  purchase  the  property  with  three  other  parties  who 
had  agreed  to  join  him  in  the  transaction.    Thereupon  he  was 
asked  to  state  the  location  of  those  parties^  and  was  required 
to  answer  over  the  objection  of  his  counsel.     The  plaintiff 
further  testified  under  cross-examination  that  he  wrote  the 
defendant  on   October   25,   1907,   and  the  letter  was  intro- 
duced in  evidence  by  the  defendant  over  the  objection  of  the 
plaintiff.     This  letter,  it  will  be  noted,  was  written  the  day 
following  the  expiration  of  the  option.     In  it  Mr.  Wynkoop 
said:  *'As  you  expressed  a  desire  that  I  should  not  lose  my 
man,  and  that  you  were  quite  anxious  to  sell  the  60-acre  tract, 
that  evening  I  wrote  to  my  Baltimore  man,  Mr.  Samuel  Beal- 
mear.     *     *     *     Now,  I  have  said  nothing  to  Mr.  Bealmear 
about  the  title  nor  he  to  me, — it  might  be  his  man  might  not 
object  to  it.     Now,  I  have  done  this  with  no  intention  of 
asking  you  for  an  extension  of  the  sixty-day  option,  that  ran 
out  last  night,  and  which  I  do  not  ask  to  be  extended,  but  to 
show  you  my  willingness  to  do  all  I  can  to  aid  you  in  the  sale 
of  the  property,  and  if  you  do  not  approve  of  it,  or  have  op- 
tioned it  to  someone  else,  please  wire  me  at  once,  and  I  will 
wire  Mr.  Bealmear  not  to  longer  offer  it.     Should  anything 
come  out  of  it,  you  can  give  me  such  part  of  the  profit  you 
see  fit,  for  I  have  spent  several  hundred  dollars  trying  to  dis- 
pose of  it.     Please  let  me  heard  from  you."     The  answer  to 
this  letter  by  the  defendant,  under  date  of  October  26,  1907, 
was  identified  by  the  plaintiff,  and  received  in  evidence  over 
plaintiff's  objection.     In  this  letter  the  defendant,  while  not 
waiving  accrued  rights,  assured  the  plaintiff,  notwithstanding 
the  expiration  of  the  option,  that  "my  clients  stand  ready  to 
convey  a  good  and  unencumbered  title  to  the  property  so  long 
as  it  is  for  sale,  to  any  purchaser  you  may  produce  upon  the 
terms  already  considered  between  us,  provided  I  have  not  made 
any  other  disposition  of  the  property  before  offer  is  received 
from  you,  and  so  long  as  my  principals  do  not  change  the  price 
and  terms  of  sale." 

The  plaintiff  then  identified  a  letter,  dated  October  21,  1907, 
which  he  testified  was  about  the  date  upon  which  he  had  left 
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the  typewritten  memorandum  with  the  defendant  In  this  let- 
ter of  October  21,  which  was  introduced  in  evidence,  the  de- 
fendant stated  that  even  if  the  will  was  not  sufficient  to  pass 
title  to  the  property,  "all  the  heirs  of  Mr.  Alexander  F.  Mathews 
are  adults,  competent  to  sign  a  deed,  and  ready  to  do  so,  upon 
the  compliance  with  the  provisions  of  the  contract  made  with 
Mr.  Farr,  and  assigned  as  I  have  been  advised  by  you."  After 
stating  that  Mr.  Mathews  was  a  wealthy  man  owning  much  real 
estate,  and  that  all  situate  in  the  District  of  Colmnbia  was 
unencumbered,  the  letter  continued,  ^^ere  it  necessary,  I  am 
sure  there  would  be  no  difficulty  in  giving  a  bond  to  indemnify 
the  title  company,  and  secure  a  guarantee  certificate  of  title 
which  is  sometimes  issued  by  the  title  companies,  or  I  can  go 
into  the  court  by  a  very^  short  proceedings  and  the  court  will 
direct  the  conveyance  to  be  made  to  you  or  to  any  person 
entitled  to  it,  free  from  encumbrance;  in  other  words,  there 
is  no  difficulty  in  giving  you  a  deed  conveying  a  good  title  to 
the  property,  free  from  encumbrance,  if  you  are  prepared  to 
comply  with  your  part  of  the  contract,  and  it  is  my  purpose  by 
this  letter  to  give  you  notice  of  this  fact,  and  request  that  you 
will  promptly  advise  me  in  whose  name  you  desire  the  deed 
to  be  made." 

Plaintiff  further  testified  that  he  had  at  no  time  advised  the 
defendant  to  whom  the  deed  was  to  be  made;  that  he  did  not 
want  any  deed ;  that  he  told  the  defendant  "his  deed  was  not 
any  account;"  that  the  plaintiff  "did  not  tender  him  (the  de- 
fendant) the  $10,000  to  be  paid  in  cash  within  the  time  speci- 
fied, sixty  days;  I  refused  to  accept  his  deed,  such  a  deed  as 
he  offered  to  give  signed  by  the  executors;  he  never  offered 
me  any  deed  from  the  heirs." 

The  plaintiff  thereupon  offered  in  evidence  three  letters  writ- 
ten by  him  to  the  defendant,  dated  October  26,  October  28,  and 
October  30,  1907,  respectively,  relating  to  the  return  of  the 
deposit  To  the  refusal  of  the  court  to  admit  those  letters, 
an  exception  was  noted. 

The  plaintiff  also  excepted  to  the  action  of  the  court  in 
refusing  to  receive  in  evidence  the  record  in  equity  cause  No. 
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27,496;  being  a  suit  between  the  heirs  at  law  and  the  widow 
of  said  Alexander  F.  Mathews,  instituted  December  2,  1907, 
for  the  partition  by  sale  of  real  estate  in  the  District  of  Colum- 
bia, including  the  said  Enock  Moreland  tract. 

At  the  close  of  the  plaintifF's  case  the  defendant  moved  for 
a  directed  verdict  ''on  the  ground  that  there  had  been  no  show- 
ing of  any  inability  to  convey  title,  nor  any  afltanative  evidence 
whatever  that  Mathews  left  any  debts  whatever  as  could  be 
a  lien  on  this  property,  and  that  the  possibility  of  debts  was  a 
mere  possibilitjr  and  speculative."  The  motion  was  granted, 
and  the  case  brought  here. 

Mr.  Morgan  H.  Beach  for  the  appellant. 

Mr.  Wilton  J.  Lambert  and  Mr.  Rudolph  M.  Teatman  for 
the  appellee. 

Mr.  Justice  Bobb  delivered  the  opinion  of  the  Court: 

1.  PlaintifF  stated,  without  objection,  that  other  parties  had 
agreed  to  join  him  in  the  enterprise.  The  statement  as  to 
the  location  of  those  parties,  if  not  material,  was  in  no  way 
prejudicial. 

2.  The  letter  of  October  25th  from  the  plaintiff  to  the* 
defendant  has  some  bearing  on  the  question  whether  the  plain- 
tiff's objection  to  the  title  was  made  in  good  faith,  that  is  to 
say,  whether  his  failure  to  carry  out  his  part  of  the  contract 
resulted  from  the  inability  of  the  defendant  to  make  a  good 
title  to  the  property,  or  from  his  own  inability  to  pay  the  pur^ 
chase  price  according  to  the  terms  of  the  contract.  In  this 
view,  the  letter  was  clearly  admissible.  The  letter  of  the  de- 
fendant, on  October  26th,  while  not  material  to  the  issue  in- 
volved, contains  nothing  prejudicial  to  the  plaintiff. 

3.  The  letters  written  by  the  plaintiff  to  the  defendant  under 
dates  of  October  26th,  28th,  and  80th,  1907,  or  subsequent  to 
the  expiration  of  the  time  within  which  the  contract  might  have 
been  consummated,  were  properly  excluded.     The  rights  of 
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the  parties  had  become  fixed,  and  those  letters,  being  mere 
self-serving  declarations,  were  clearly  inadmissible  as  evidence 
for  the  plaintiff. 

4.  The  record  in  the  equity  cause  was  properly  excluded. 
The  question  in  issue  was  not  what  the  heirs  might  subsequent- 
ly do,  but  rather  what  they  were  doing,  and  what  they  could 
and  would  do  within  the  life  of  the  contract  in  carrying  out  ita 
provisions. 

5.  An  examination  of  the  contract  under  which  this  de- 
posit was  made  discloses  that  as  written  it  was  a  contract 
between  Shoemaker  and  Farr,  Shoemaker  evidently  realizing 
that  authoritjr  to  a  real  estate  agent  by  his  principal  to  contract 
for  the  sale  of  real  estate  does  not  authorize  the  agent  to  make 
a  contract  for  thesale  of  an  option  to  purchase  such  real  estate. 
Mannix  v.  Hildreth,  2  App.  D.  C.  269;  Jones  v.  Holladay, 
2  App.  D.  C.  279.  It  was  fo>  this  reason,  therefore,  that  th& 
provision  "subject  to  the  approval  of  the  owner"  was  inserted. 
The  contract  is  silent  as  to  the  form  and  time  of  that  approval* 
While  it  was  probably  in  the  minds  of  the  parties  at  the  out- 
set of  the  transaction,  that  the  Mathews  executors  were  em- 
powered to  bind  the  estate  through  their  approval  of  the  con- 
tract, the  plaintiff  was  later  notified  by  Mr.  Shoemaker  that 
all  the  heirs  were  adults  "competent  to  sign  a  deed,  and  ready 
to  do  80,  upon  the  compliance  with  the  provisions  of  the  con- 
tract." The  plaintiff  at  no  time  during  the  life  of  the  contract 
requested  more  tangible  evidence  of  its  approval  by  the  heirs^ 
nor  did  he  introduce  any  evidence  at  the  trial  tending  to  show 
its  nonapproval.  He,  therefore,  is  in  no  position  to  raise  the 
question  here. 

The  only  ground  of  objection  on  the  part  of  the  plaintiff 
to  the  acceptance  of  a  deed  by  the  heirs  was  the  possibility 
that  there  might  be  claims  against  the  estate  in  this  District 
which  would  be  a  lien  upon  the  property.  But  Mr.  Shoemaker 
suggested  two  ways  in  which  this  potential  difficulty  could  be 
overcome,  one  by  partition  proceedings  and  the  other  by  the 
giving  of  a  bond.  Sec  147  of  the  Code  [31  Stat  at  L.  1214, 
chap.  854]  in  terms  provides  for  the  sale  of  real  estate  if  the- 


Digitized  by 


Google 


266     U.  8.  EX  REL.  HUMBOLDT  S.  S.  CX).  v,  INTERSTATE  OOBL  OOM. 

SyUabuB.  [37  App. 

persons  interested  in  the  estate  shall  give  bond  conditioned  to 
pay  all  the  debts  and  legacies  eventually  found  due.  The  giv- 
ing of  such  a  bond,  therefore,  in  the  present  case,  would  have 
removed  all  objection  to  the  title,  and  would  have  made  possible 
the  consummation  of  the  contract.  The  plaintiff,  however,  did 
not  tender  performance  of  his  part  of  the  contract,  hence  it  was 
not  necessary  for  the  defendant  to  do  more  than  he  did,  namely 
to  offer  "a  deed  conveying  a  good  title  to  the  property,  free  from 
incumbrance."  Failure  on  the  part  of  the  plaintiff  to  prove 
compliance,  or  tender  of  compliance,  with  his  part  of  the  con- 
tract, was  fatal  to  his  right  to  recover  the  deposit  Newman  v. 
Baker,  10  App.  D.  C.  187. 

Judgment  affirmed  with  costs.  Affirmed. 


UNITED  STATES  EX  REL,  HUMBOLDT  STEAMSHIP 
COMPANY  V.  INTERSTATE  COMMERCE  COM- 
MISSION. 


TEBiirroBiES;  Alaska;  BCandamus;  Inhsstatb  Coicmsbcb  Commissioh. 

1.  Alaska  is  a  territory  of  tlie  United  States  within  the  meaning  of  the 

act  of  Congress  of  June  29,  1906  (34  Stat,  at  L.  584,  chap.  3591, 
U.  S.  Comp.  Stat.  Supp.  1909,  p.  1149),  extending  the  provisions  of 
the  interstate  commerce  act. 

2.  The  supreme  court  of  the  District  of  Columbia  has  jurisdiction  to  issue 

the  writ  of  mandamus  to  compel  the  performance  of  a  duty  purely 
legal,  and  in  which  no  act  of  judgment  is  involved,  by  an  official 
board  or  commission  of  the  Federal  government,  such  as  the  Inter- 
state  Commerce  Commission. 

3.  The  Interstate  Commerce  Commission  has  no  power  to  enter  judgments 

and  decrees,  such  as  belongs  to  courts  of  general  jurisdiction.  Its 
acts  are  administrative,  and  not  judicial. 

4.  The  writ  of  mandamus  will  lie  to  require  an  inferior  court  to  assume 

jurisdiction  of  and  decide  a  matter  within  its  jurisdiction  aod 
pending  before  it  for  judicial  determination,  but  the  writ  will  not 
issue  to  control  its  decision;  and  where  the  question  of  jurisdiction 
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U  a  peremptory  one,  enjoined  by  law,  it  is  immaterial  that  the 
officer,  board,  or  tribunal  may  have  granted  a  hearing  before  decid- 
ing that  issue. 
■5,  Mandamus  by  the  supreme  court  of  the  District  of  Columbia  will  lie 
to  compel  the  Interstate  Commerce  Commission  to  take  jurisdiction 
and  act  upon  an  application  by  a  carrier  to  establish  through  routes 
and  joint  rates  between  its  steamship  lines  in  Alaska  and  certain 
other  carriers,  operating  in  that  territory,  where  the  Commission, 
after  hearing  testimony  and  arguments,  dismissed  the  application 
upon  the  ground  that  Alaska  is  not  a  territory  of  the  United  States, 
and  that  it  therefore  had  no  jurisdiction  in  the  premises,  and  denied 
a  petition  for  a  rehearing. 

No.  2276.     Submitted  April  7,  1911.     Decided  May  24,  1911. 

Heabixo  on  an  appeal  by  the  relator  from  a  judgment  of 
"the  Supreme  Court  of  the  District  of  Columbia,  dismissing 
a  petition  for  the  writ  of  mandamus  against  the  Interstate 
Commerce  Commission,  to  compel  it  to  take  jurisdiction  and 
act  upon  an  application  which  it  had  denied  for  want  of  juris- 
•diction.  Reversed. 

The  CoiTBT  in  the  opinion  stated  the  facts  as  follows : 

This  action  was  brought  in  the  supreme  court  of  the  Dis- 
trict of  Columbia  by  appellant,  relator  below,  praying  for  the 
issuance  of  a  writ  of  mandamus  to  require  the  respondent,  In- 
terstate Commerce  Commission,  to  take  jurisdiction  and  act 
upon  a  certain  case  pending  before  it  which  involves  primarily 
its  power,  under  the  interstate  commerce  act,  to  regulate  com- 
merce within  the  territory  of  Alaska.  For  convenience,  the 
appellant  will  be  referred  to  as  relator,  and  appellee  as  the 
-Commission. 

It  appears  that  relator  filed  a  petition  in  the  office  of  the 
Interstate  Commerce  Commission  asking  for  the  establishment 
of  through  routes  and  joint  rates  between  its  steamship  lines 
Operating  between  Seattle,  Washington,  and  Skagway,  Alaska, 
and  the  White  Pass  &  Yukon  Railway  Company,  consisting 
of  the  Pacific  &  Arctic  Railway  &  Navigation  Company,  British 
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Columbia-Yukon  Railway  Company,  British-Yukon  Railway 
Company,  and  Britiah- Yukon  Navigation  Company,  Ltd.  Aftp 
er  hearing  teetimony  and  arguments,  the  Commission  rendered 
a  decision  dismissing  the  petition  for  lack  of  jurisdiction,  bas- 
ing its  decision  upon  the  sole  ground  that  Alaska  is  not  ^'a  ter- 
ritory of  the  United  States"  within  the  provisions  of  the  intei^ 
state  commerce  act 

Relator  petitioned  for  a  rehearing,  which  was  denied,  where- 
upon this  suit  was  instituted  in  the  court  below,  praying  that 
a  writ  of  mandamus  requiring  the  Conmiission  to  take  juris- 
diction of  the  matters  set  forth  in  relator^s  petition. 

The  Commission  answered,  admitting  all  the  material  facts 
averred  in  the  petition,  but  denying  the  original  jurisdiction 
of  the  supreme  court  of  the  District  of  Columbia  in  respect 
of  the  matters  and  things  set  forth  in  the  petition,  and  also 
denying  that  the  defendant  companies,  in  the  proceeding  be- 
fore the  Commission,  are  subject  to  the  provisions  of  the  in- 
terstate commerce  act.  On  hearing  upon  petition  and  answer, 
the  court  entered  a  judgment  denying  the  relief  sought,  and 
dismissing  the  petition.  From  the  judgment  so  entered  this 
appeal  is  prosecuted. 

Messrs.  Blair,  Drayton,  &  HUlyer  and  Mr.  John  B.  Daish 
for  the  appellant 

Mr.  P.  J.  Farrell  for  the  appellee. 

Mr,  F.  C.  Elliott  appeared  as  amicus  curice. 

Mr.  Justice  Van  Orsdel  delivered  the  opinion  of  tiie  Court : 

Three  propositions  are  presented  by  the  appeal:  First,  has 
the  Interstate  Commerce  Commission  jurisdiction  to  consider 
the  case  in  question;  second,  has  the  supreme  court  of  the 
District  of  Columbia  jurisdiction  to  compel  the  Commission, 
by  writ  of  mandamus,  to  consider  a  case  in  which  it  has  refused 
to  proceed  on  the  ground  of  want  of  jurisdiction;  and,  if  so, 
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third,  can  the  Commission  be  compelled  to  assume  jurisdiction 
of  the  present  case  ? 

The  Commission  refused  to  take  jurisdiction  of  the  case 
presented  by  the  petition  of  the  relator  company  for  the  reason, 
as  set  forth  in  the  majority  opinion,  that  ^aska  is  not  a  terri- 
tory of  the  United  States  within  the  meaning  of  the  interstate 
commerce  act.  By  the  act  of  Congress  of  June  29,  1906  (34 
Stat  at  L.  584,  chap.  3591,  U.  S.  Comp.  Stat  Supp,  1909,  p. 
1149),  the  provisions  of  the  interstate  commerce  act  were  ex- 
tended to  apply  ^'to  any  common  carrier  or  carriers  engaged 
in  the  transportation  of  passengers  *  *  *  wholly  by  rail- 
road (or  partly  by  railroad  and  partly  by  water  when  both  are 
used  under  a  common  control,  management,  or  arrangement  for 
a  continuous  carriage  or  shipment),  from  <me  state  or  territory 
of  the  United  States^  or  the  District  of  Columbia,  to  any  other 
State  or  territory  of  the  United  States,  or  the  District  of  Col- 
umbia, or  from  one  place  in  a  territory  to  another  place  in  the 
same  territory,  or  from  any  place  in  the  United  States  to  an 
adjacent  foreign  country,  or  from  any  place  in  the  United 
States  through  a  foreign  country  to  any  other  place  in  the  Uni- 
ted States,  and  also  to  the  transportation  in  like  manner  of 
property  shipped  from  any  place  in  the  United  States  to  a 
foreign  country,  and  carried  from  such  place  to  a  port  of  trans- 
shipment, or  shipped  from  a  foreign  country  to  any  place  in 
the  United  States,  and  carried  to  such  place  from  a  port  of 
entry  either  in  the  United  States  or  an  adjacent  foreign  coun- 
try." 

By  the  same  act  it  was  provided  that  "the  Commission  may 
also,  after  hearing  on  a  complaint,  establish  through  routes 
and  joint  rates  as  the  maximimi  to  be  charged,  and  prescribe 
the  division  of  such  rates  as  hereinbefore  provided,  and  the 
terms  and  conditions  under  which  such  through  routes  shall  be 
operated,  when  that  may  be  necessary  to  give  efifect  to  any 
provision  of  this  act,  and  the  carriers  complained  of  have  re- 
fused or  neglected  to  voluntarily  establish  such  through  routes 
and  joint  rates^  provided  no  reasonable  or  satisfactory  through 
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route  exists,  and  this  provision  shall  apply  when  one  of  the^ 
connecting  carriers  is  a  water  line." 

This  act  is  the  expression  of  a  comprehensive  design  on  the- 
part  of  Congress  to  generally  regulate  interstate  and  territoriaL 
commerce  throughout  the  entire  territory  incorporated  within, 
the  limits  of  the  United  States.  The  power  conferred  upon  Con- 
gress "to  regulate  commerce  with  foreign  nations,  and  among, 
the  several  States,  and  with  the  Indian  tribes"  (Const,  art  L 
sec.  8,  cl.  3)  is  unlimited  within  its  domain.  "This  power,. 
like  all  others  vested  in  Congress,  is  complete  in  itself,  may  be 
exercised  to  its  utmost  extent^  and  acknowledges  no  limitations 
other  than  are  prescribed  in  the  Constitution,"  Oibbons  v. 
Ogden,  9  Wheat.  1,  6  L.  ed.  23.  Congress  has  power  to  dele- 
gate to  an  administrative  body,  as  exemplified  in  the  Interstate 
Commerce  Commission,  authority  to  establish  general  regula- 
tions for  the  control  of  common  carriers  engaged  in  such  com- 
merce, and  to  impose  upon  the  courts  power  to  enforce  such 
regulations.  This  general  power,  exercised  in  the  manner  sug- 
gested, will  be  interpreted  to  extend  to  all  sections  of  the  coun- 
try that  can  be  embraced  reasonably  within  its  provisions.  If, 
by  liberal  and  proper  construction  of  the  act,  Alaska  can  be 
held  to  be  included  within  its  provisions,  we  deem  it  to  be  our 
duty  to  so  rule.  Chicago,  M.  &  St.  P.  jB.  Co.  v.  Yoelker,  70- 
L.RA.  264,  66  C.  C.  A.  226,  129  Fed.  522. 

Both  in  the  majority  opinion  of  the  Commission  and  in  the^ 
argument  at  bar,  much  stress  was  laid  upon  the  term  ^'organ- 
ized  territory."  In  fact,  the  case,  in  the  opinion  of  the  Com- 
mission and  of  counsel,  seems  to  turn  upon  whether  or  not 
Alaska  is  an  organized  territory  of  the  United  States.  We  are 
not  impressed  with  this  distinction.  The  power  of  Congress 
to  deal  with  territories  under  article  4,  sec.  3,  of  the  Constitu- 
tion, is  so  general  and  unlimited  that  the  character  of  govern- 
ment afforded  the  people  of  a  territory  is  wholly  immaterial  so- 
long  as  its  inhabitants  are  protected  in  their  constitutional 
rights.  In  the  case  of  Rdssmussen  v.  United  States,  197  U.  S. 
516,  49  L.  ed.  862,  25  Sup.  Ct.  Rep.  514,  it  was  argued  that 
Alaska  was  not  an  organized  territory  of  the  United  States^ 
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because  Congress,  in  extending  the  Constitution  to  what  it 
designated  as  the  organized  territories  (Rev.  Stat.  sec.  1891), 
did  not  include  Alaska-  The  court,  deciding  the  question  there 
involved  on  the  ground  that  Alaska  is  a  territory  incorporated 
into  the  United  States  by  the  terms  of  the  treaty  of  cession, 
from  Russia,  dismissed  the  contention  by  holding  that  the  acts 
of  Congress  extending  the  Constitution  to  the  incorporated 
territories  therein  named  were  "declaratory  merely  of  a  result 
which  existed  independently  by  the  inherent  operation  of  the 
Constitution."  The  particular  manner  in  which  a  territory 
has  been  organized  by  Congress  is  of  little  importance,  but  the 
question  of  its  incorporation  as  a  part  of  the  United  States  is 
all-important  in  determining  its  status  as  a  territory  of  the 
United  States. 

A  sharp  distinction  has  been  made  in  Downes  v.  Bidwell, 
182  U.  S.  244,  45  L.  ed.  1088,  21  Sup.  Ct  Rep.  770,  and 
later  affirmed  in  Dorr  v.  United  States,  195  U.  S.  138,  49 
L.  ed.  128,  24  Sup.  Ct.  Rep.  808,  1  A.  &  E.  Ann.  Cas.  697, 
between  territory  which,  either  by  the  terms  of  the  treaty  by 
which  it  was  acquired,  or  by  express  act  of  Congress,  has  been: 
incorporated  into  the  United  States,  and  territory  that  has  not 
been  so  incorporated.  In  the  Dorr  Case  this  distinction  is 
summed  up  as  follows ;  "Until  Congress  shall  see  fit  to  incorpo- 
rate  territory  ceded  by  treaty  into  the  United  States,  we  regard 
it  as  settled  by  that  decision  [Downes  v.  BidwelV]  that  the 
territory  is  to  be  governed  under  the  power  existing  in  Con- 
gress to  make  laws  for  such  territories,  and  subject  to  such 
constitutional  restrictions  upon  the  powers  of  that  body  as  are 
applicable  to  the  situation.  ...  If  the  treaty-making 
power  could  incorporate  territory  into  the  United  States  with- 
out congressional  action,  it  is  apparent  that  the  treaty  with 
Spain,  ceding  the  Philipines  to  the  United  States,  carefully^ 
refrained  from  so  doing;  for  it  is  expressly  provided  that  (art- 
icle 9)  'the  civil  rights  and  political  status  of  the  native  in- 
habitants of  the  territories  hereby  ceded  to  the  United  States 
shall  be  determined  by  the  Congress.'  In  this  language  it  is 
clear  tkat  it  was  the  intention  of  the  framers  of  the  treaty  tO' 
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reserve  to  Congress,  so  far  as  it  could  be  constitutionally  done, 
a  free  hand  in  dealing  with  these  newly-acquired  possessions." 

In  Dovmea  v.  Bidwell,  supra,  (p.  336),  Mr.  Justice  White, 
in  a  concurring  opinion,  referring  to  the  status  of  Alaska  as 
compared  with  the  Philippines,  said:  "Without  referring  in 
detail  to  the  acquisition  from  Russia  of  Alaska,  it  suffices  to 
say  that  that  trea^  also  contained  provisions  for  incorpora- 
tion, and  was  acted  upon  exactly  in  accord  with  the  practical 
construction  applied  in  the  case  of  the  acquisitions  from  Mexico, 
as  just  stated."  And  in  the  same  case,  Mr.  Justice  Gray,  in 
his  concurring  opinion,  said :  "The  cases  now  before  the  court 
do  not  touch  the  authority  of  the  United  States  over  the  terri- 
tories, in  the  strict  and  technical  sense,  being  those  which  lie 
within  the  United  States,  as  bounded  by  the  Atlantic  and  Pa- 
cific oceans,  the  Dominion  of  Canada  and  the  Bepublic  of 
Mexico,  and  the  territories  of  Alaska  and  Hawaii;  but  they 
relate  to  territory,  in  the  broader  sense,  acquired  by  the  United 
States  by  war  with  a  foreign  State." 

In  the  case  of  the  Coqyitlam  v.  United  States,  163  U.  S.  346, 
41  L.  ed.  184,  16  Sup.  Ct  Rep.  1117,  a  suit  in  admiralty  was 
brought  in  the  district  court  of  Alaska  to  enforce  a  forfeiture 
for  violating  the  revenue  laws  of  the  United  States.  The  juris- 
diction of  the  circuit  court  of  appeals  of  the  ninth  circuit  was 
challenged  on  the  ground  that  the  Alaska  court  was  not  a  dis- 
trict court  within  the  meaning  of  the  judiciary  act  of  1891. 
On  this  point  the  court  said :  "Alaska  is  one  of  the  territories 
of  the  United  States.  It  was  so  designated  in  that  order  [re- 
ferring to  the  order  of  the  Supreme  Court  assigning  Alaska 
to  the  ninth  circuit],  and  has  always  been  so  regarded.  And 
the  court  established  by  the  act  of  1884  is  the  court  of  last 
resort  within  the  limits  of  that  territory.  It  is,  therefore, 
in  every  substantial  sense,  the  supreme  court  of  that  territory." 

In  Rassmussen  v.  United  States,  supra,  the  court,  consider- 
ing whether  or  not  the  right  of  trial  by  jury,  as  guaranteed  by 
the  6th  Amendment  to  the  Constitution,  extended  to  Alaska, 
clearly  defined  the  legal  and  political  status  of  that  territory, 
as  follows:  "It  follows,  then,  from  the  text  of  the  treaty  by 
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which  Alaska  was  acquired,  from  the  action  of  Congress  there- 
under, and  the  reiterated  decisions  of  this  court,  that  the  prop- 
osition that  Alaska  b  not  incorporated  into  and  a  part  of 
the  United  States  is  devoid  of  merit,  and  therefore  the  doctrine 
settled  as  to  unincorporated  territory  is  inapposite,  and  lends 
no  support  to  the  contention  that  Congress,  in  legislating  for 
Alaska,  had  authority  to  violate  the  express  commands  of  the 
6th  Amendment." 

It  follows,  therefore,  that  a  subdivision  of  the  territory  of 
the  United  States  that  has  been  incorporated  into  the  United 
States,  as  Alaska  has  been,  and  provided  by  Congress  with  a 
civil  government,  is  a  territory  of  the  United  States.  In  the 
principal  acts  of  Congress  relative  to  the  establishment  of  civil 
government  in  Alaska  (Act  of  May  17,  1884,  1  U.  S.  Eev. 
Stat  Supp.  p.  430,  23  Stat,  at  L.  24,  chap.  53 ;  act  of  June  6, 
1900,  81  Stat  at  L.  321,  chap.  786),  together  with  numerous 
other  acts  relating  to  Alaska  (Bev.  Stat  sees.  1954-1957; 
27  Stat  at  L,  955 ;  29  Stat,  at  L.  267,  chap.  373 ;  30  Stat,  at 
L.  409,  1258,  chaps.  299,  429;  81  Stat  at  L.  821,  chap.  786; 
83  Stat  at  L,  616,  1265,  chaps.  277,  1497;  34  Stat  at  L. 
169,  963,  chaps.  2088,  1685),  it  is  r^erred  to  both  as  a  ter- 
ritory and  as  a  District;  but  this  we  deem  unimportant  The 
government  of  Alaska  today  is  as  complete  in  its  operation  and 
in  its  legal  and  constitutional  bearings  as  any  that  has  ever 
been  provided  for  a  territory.  It  is  no  less  a  territory  of  the 
United  States  because  Congress,  instead  of  providing  it  with  a 
local  legislature,  supplies  that  necessity  itself.  In  First  Nat. 
Bank  v.  TanJeton  County,  101  U.  S.  129,  25  L.  ed.  1046,  the 
court,  defining  the  power  of  Congress  to  legislate  for  the  ter- 
ritories, said:  "The  territories  are  but  political  subdivisions 
of  the  outlying  dominion  of  the  United  States.  Their  rela^ 
tion  to  the  general  government  is  much  the  same  as  that  which 
counties  bear  to  the  respective  States ;  and  Congress  may  l^is- 
late  for  them  as  a  State  does  for  its  municipal  organizations. 
*  *  *  Congress  may  not  only  abrogate  laws  of  the  territorial 
legislatures,  but  it  may  itself  legislate  directly  for  the  local 
government  ♦  ♦  *  In  other  words  it  was  full  and  oom- 
Voi.  xxxvn.— 18. 
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plete  legislative  authority  over  the  people  of  the  territories  and 
all  the  departments  of  the  territorial  governments.  It  may  do 
for  the  territories  what  the  people,  under  the  Constitution  of 
the  United  States,  may  do  for  the  States." 

Congress,  in  the  goverment  of  the  territories,  has  plenary 
power,  except  as  limited  by  the  Constitution.  The  particular 
form  of  government  it  shall  establish  is  not  prescribed.  It  has, 
for  example,  prescribed  one  form  of  government  for  New  Mex- 
ico, another  for  the  District  of  Columbia,  and  still  another  for 
Alaska.  In  New  Mexico,  as  in  most  of  the  territories  that 
have  in  the  past  been  created  and  organized  by  Congress,  a 
government  resembling  in  many  respects  that  of  the  States  has 
been  established,  with  executive  and  judicial  oflScers  and  a  local 
legislature  elected  by  the  people  of  the  territory.  While  Con- 
gress, in  the  government  of  the  District  of  Columbia,  is  lim- 
ited by  provisions  of  the  Constitution  not  applicable  to  other 
territory  of  the  United  States,  the  same  power  exists  of  es- 
tablishing local  government.  The  mere  fact  that  a  legislature 
elected  by  the  people  of  the  District  of  Columbia  has  not  been 
provided — Congress  reserving  to  itself,  as  in  Alaska,  that  func- 
tion— does  not  operate  to  deprive  the  District  of  Columbia  of 
an  organized  form  of  civil  government.  It  follows  that  since 
Congress  may  legislate  directly  in  respect  of  the  local  affairs 
of  a  territory,  Alaska,  which  has  been  provided  with  execu- 
tive and  judicial  officers  and  a  civil  and  penal  code,  has  a  com- 
plete system  of  civil  government,  and  is  an  organized  terri- 
tory of  the  United  States.  Bvnns  v.  United  States,  194  U.  S. 
486,  48  L.  ed.  1087,  24  Sup.  Ct.  Kep.  816. 

The  interstate  commerce  act  is  remedial  legislation  for  the 
regulation  of  common  carriers  engaged  in  commerce  in  all 
parts  of  the  United  States,  where  such  regulation,  in  the  mind 
of  Congress,  is  necessary.  The  act  uses  the  unqualified  term 
"territories  of  the  United  States,"  which  can  only  refer  to 
what  are  known  as  the  territories  incorporated  into  and  belong- 
ing to  the  United  States,  in  which  civil  government  has  been 
established  and  in  which  the  operation  of  the  commerce  act 
would  be  beneficial    Every  reason  exists  for  the  inclusion  of 
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Alaska.  There  is  much  traflSc  between  its  shores  and  the  ports 
of  the  Pacific  seaboard.  Railroads  are  being  built  and  pro- 
jected into  the  interior  of  Alaska  to  accommodate  the  growing 
commerce  due  to  the  rapid  development  of  the  country.  Every 
argument,  therefore,  favors  the  intent  of  Congress  by  its  latest 
act  to  include  this  territory  within  the  jurisdiction  of  the  inters 
state  Commerce  Commission. 

The  common-law  jurisdiction  of  the  supreme  court  of  the 
District  of  Columbia,  sitting  as  a  circuit  court,  to  issue  a  writ 
of  mandamus  against  an  officer  of  the  government  in  a  proper 
case,  will  be  conceded.  It  likewise  follows  that  similar  power 
is  vested  in  the  court  to  command  the  performance  of  a  duty 
purely  legal,  and  in  which  no  act  of  judgment  or  discretion 
is  involved  by  an  official  board  or  commission  of  the  govern- 
ment. This  power  has  been  so  long  and  so  frequently  exer- 
cised as  to  admit  of  no  doubt  of  the  existence  of  the  authority. 
KendaXl  v.  United  States,  12  Pet.  524,  9  L.  ed.  1181 ;  Decatur 
V.  Patdding,  14  Pet.  497,  10  L.  ed.  559;  United  States  v. 
Schurz,  102  TJ.  S.  379,  26  L.  ed.  167;  Oarfield  v.  United 
States,  211  U.  S.  249,  53  L.  ed.  168,  29  Sup.  Ct.  Eep.  62 ; 
United  States  ex  rel.  Parish  v.  Mac  Veagh,  214  TJ.  S.  124, 
53  L.  ed.  936,  29  Sup.  Ct.  Rep.  556. 

This  brings  us  t(f  consider  whether  this  case  is  one  calling 
for  the  exercise  of  jurisdiction  by  mandamus.  Blackstone,  in 
his  Commentaries,  vol.  3,  110,  defines  the  writ  of  mandamus 
to  be  "a  command  issuing  in  the  King^s  name  from  the 
court  of  King's  bench,  and  directed  to  any  person,  corpora- 
tion, or  inferior  court  of  judicature  within  the  King's  domin- 
ions, requiring  them  to  do  some  particular  thing  therein  speci- 
fied, which  appertains  to  their  office  and  duty,  and  which  the 
court  of  King's  bench  has  previously  determined,  or  at  least 
supposes,  to  be  consonant  to  right  and  justice."  Before  this 
extraordinary  process  will  issue  it  must  appear  that  the  Inter- 
state Commerce  Commission  is  an  official  body  to  whom,  on 
legal  priuciples,  the  writ  may  be  directed.  It  also  must  appear 
that  the  relator  is  without  any  other  legal  remedy.  Referring 
to  the  latter  point,  when  relator's  complaint  was  dismissed 
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for  lack  of  jurisdiction  by  the  Commission,  it  applied  for  a  re- 
hearing, as  provided  in  the  interstate  commerce  act  When 
that  application  was  denied,  relator  had  no  specific  remedy, 
either  in  law  or  equity,  except  by  mandamus. 

We  n^ust  now  inquire  into  the  official  status  of  the  Com- 
mission against  whom  we  are  asked  to  direct  the  issuance  of 
this  writ  While  the  powers  conferred  upon  the  Commission 
are  exceedingly  broad  and  of  the  utmost  importance,  they  are 
only  such  as  Congress  in  its  legislative  capacity  possesses.  It 
has  power  to  require  that  transportation  charges  for  passen- 
gers and  property  must  be  just  and  reasonable;  tiiat  freight 
shall  be  properly  and  reasonably  classified;  that  rebates  and 
discriminations,  undue  and  unreasonable  preferences,  pooling 
of  freight  and  division  of  earnings,  shall  not  exist.  It  has 
power  to  regulate  the  long  and  short  haul ;  to  require  the  posting 
and  filing  of  schedules  of  rates,  the  publication  of  rates,  and 
the  regulation  of  joint  tariffs  between  companies  owning  or 
operating  connecting  lines;  to  require  raiboad  companies  to 
construct  and  maintain  switches  and  connections  with  lateral 
or  connecting  lines  of  roads;  to  establish  through  routes  and 
just  and  reasonable  rates  applicable  thereto;  and,  in  fact,  to 
conduct  hearings  and  make  orders  generally  regulating  com- 
merce within  the  express  limitations  of  the  commerce  act 

Severe  penalties  are  prescribed  for  the  violation  of  the  duties 
and  obligations  imposed  by  the  act  and  for  the  failure  of  a 
carrier  to  comply  with  the  orders  of  the  Conmiission.  But  the 
act  specifically  provides  that  any  violation  of  its  penal  provi- 
sions ^'shall  be  prosecuted  in  any  court  of  the  United  States 
having  jurisdiction  of  crimes  within  the  district  in  which  such 
violation  was  committed  or  through  which  the  transportation 
may  have  been  conducted."  82  Stat  at  L.  847,  chap.  708; 
36  Stat,  at  L.  547.  In  respect  of  the  enforcement  of  tiie  or- 
ders of  the  Commission,  it  is  provided  that  "if  any  carrier 
fails  or  neglects  to  obey  any  order  of  the  Conmiission  other 
than  for  the  payment  of  money,  while  the  same  is  in  effect, 
the  Interstate  Commerce  Commission  or  any  party  injured 
thereby,  or  the  United  States  by  its  Attorney  Gteneral,  may 
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apply  to  the  commerce  court  for  the  enforcement  of  such  or- 
der. If y  after  hearing,  that  court  determines  that  the  order 
was  regularly  made  and  duly  served,  and  that  the  carrier  is 
in  disobedience  of  the  same,  the  court  shall  enforce  obedience 
to  8ueh  order  by  a  writ  of  injunction  or  other  proper  process, 
mandatory  or  otherwise,  to  restrain  such  carrier,  its  officers, 
agmts,  or  representatives,  from  further  disobedience  of  such 
order,  or  to  enjoin  upon  it  or  them  obedience  to  the  same."  86 
Stat  at  L.  556. 

Thus  it  will  be  observed  that  by  the  provisions  of  the  last 
general  act  of  Congress  conferring  power  and  jurisdiction  upon 
the  Interstate  Commerce  Commission,  the  commerce  court  was . 
created.  Cases  from  the  Commission  do  not  reach  that  court 
by  the  usual  avenue  of  appeal,  but  by  original  proceedings  to 
^orce  or  restrain  the  orders  of  the  Commission.  A  careful 
review  of  the  acts  conferring  jurisdiction  upon  the  Commission 
fail  to  disclose  the  bestowal  by  Congress  upon  it  of  any  of 
those  powers  to  enter  judgments  and  decrees  belonging  to  courts 
of  general  jurisdiction.  Its  acts  are  administrative,  and  not 
judicial  Like  all  executive  and  administrative  officers  and 
boards  of  the  government,  it  possesses  quasi  judicial  functions 
which  require  the  exercise  of  judgment  and  discretion  in  de- 
ciding questions  of  fact  and  applying  the  law  thereto  as  defined 
IB  the  statutes.  But  it  takes  more  than  this  to  make  a  court 
of  general  or  special  jurisdiction.  The  power  that  resides 
in  courts  to  enter  final  judgments  and  decrees  and  to  enforce 
them  is  wanting  in  this  Commission.  Its  duty  is  confined  to 
administering  powers  conferred  in  Congress  by  the  commerce 
clause  of  the  Constitution,  and  del^ated,  under  proper  limita*^ 
tions,  to  the  Commission  to  administer. 

It  is  insisted  that  the  Commission,  in  arriving  at  a  decision 
that  it  was  without  jurisdiction  to  consider  relator's  complaint,. 
exercised  judicial  discretion,  and  that  mandamus  will  not  lie^ 
to  compel  it  to  take  jurisdiction.  After  the  petition  was  filed, 
by  relator,  evidence  was  taken  and  a  hearing  had  at  which 
ailments  were  made.  It  was  upon  consideration  of  the  case 
80  presented  that  a  decision  was  reached  by  the  Commission 
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that  it  was  without  jurisdiction  in  the  premises.  It  is  elemen- 
tary law  that  a  writ  of  mandamus  will  issue  to  require  an  in- 
ferior court  to  assume  jurisdiction  of  and  decide  a  matter 
within  its  jurisdiction,  and  pending  before  it  for  judicial 
determination,  but  the  writ  will  not  issue  to  control  its 
decision.  Ex  parte  Flippin,  94  U.  S.  348,  24  L.  ed.  194; 
Ex  paHe  Denver  £  R.  O.  R.  Co.  101  U.  S.  711,  25  L.  ed. 
872 ;  Ex  parte  Burlius,  103  U-  S.  238,  26  L.  ed.  392 ;  Ex  parte 
Morgan,  114  U.  S.  174,  29  L.  ed.  135,  5  Sup.  Ct.  Rep.  825. 

It  is  well  settled  that  where  the  question  of  jurisdiction  is 
a  peremptory  one  enjoined  by  law,  it  matters  not  that  the  officer, 
board,  or  tribunal  may  have  granted  a  hearing  before  deciding 
that  issue.  If  jurisdiction  depended  upon  the  ascertainment 
or  determination  of  some  preliminary  fact  or  facts,  the  case 
would  be  different.  It  would  not  in  that  instance  be  solely 
a  question  of  law,  and  mandamus  would  not  lie  to  direct  the 
action  that  should  be  taken  in  deciding  the  preliminary  issues 
of  fact.  In  determining  whether  or  not  an  officer,  tribunal, 
commission,  or  board  has  jurisdiction  to  act  in  a  given  case, 
there  can  be  no  such  thing  as  preliminary  or  temporary  assump- 
tion of  jurisdiction  where  no  jurisdictional  facts  are  involved. 
When  jurisdiction  is  expressly  imposed  by  law,  no  amount  of 
preliminary  inquiry  to  determine  that  question  can  deprive 
the  party  injured  by  an  erroneous  ruling  thereon  of  his  right 
to  have  such  ruling  corrected,  and,  in  the  absence  of  any  other 
legal  remedy,  he  is  entitled  to  the  relief  afforded  by  manda< 
mus. 

In  the  case  at  bar  the  power  of  determining  in  what  particu- 
lar territory  the  Commission  shall  exercise  jurisdiction  is  not 
left  to  its  discretion.  No  question  of  fact  is  involved  in  its 
determination.  Its  jurisdiction  in  that  respect  is  defined  by 
the  positive  declaration  of  the  law-making  power.  It  is  pure- 
ly a  question  of  law,  and  not  one  of  fact,  or  of  mixed  law  and 
fact.  No  exercise  of  discretion  by  the  Commission  in  its  ad- 
ministrative capacity  is  involved  in  passing  upon  the  extent 
of  its  territorial  jurisdiction  under  the  act  of  Congress.  It 
matters  not,  therefore,  the  extent  of  the  hearing  indulged  by 
the  Commission  in  this  case  before  it  arrived  at  the  conclusion 
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that  it  was  without  jurisdiction.  The  law  is  mandatory  upon 
it  to  take  jurisdiction  within  the  territorial  limits  defined  in 
the  act  It  is  the  power  of  the  Commission  to  act  that  is  be- 
fore us,  and  not  the  expediency  or  manner  in  which  it  shall 
act  under  the  jurisdiction  imposed.  It  logically  follows  from 
the  contention  of  counsel  for  the  Commission  that,  if  its  de- 
cision that  it  is  without  jurisdiction  in  Alaska  is  not  review- 
able by  the  courts,  it  is  within  its  power  to  declare  itself  with- 
out jurisdiction  in  Ohio,  and  such  a  decision  would  be  for  the 
same  reason  beyond  correction  by  the  courts.  The  same  reason- 
ing ultimately  leads  to  the  conclusion  that  it  is  within  the 
power  of  the  Commission  fo  entirely  devest  itself  of  jurisdic- 
tion, and  thereby  nullify  the  will  of  Congress. 

We  are  therefore  of  opinion  that  Alaska  is  a  territory  of 
the  United  States  embraced  within  the  provisions  of  the  act 
of  Congress  to  regulate  commerce,  and  that  the  Interstate  Com- 
merce Conamission  has  jurisdiction  of  the  matters  and  things 
presented  in  relator's  complaint.  The  judgment  is  reversed 
with  costs,  and  the  cause  is  remanded  with  directions  to  issue 
a  peremptory  writ  of  mandamus  ^directed  to  the  Interstate 
Commerce  Commission,  requiring  it  to  take  jurisdiction  of  said 
cause  and  proceed  therein  as  by  law  required.       Reversed, 

An  application  by  the  appellee  for  a  writ  of  error  to  the 
Supreme  Court  of  the  United  States  was  made  by  the  appellee, 
and  was  pending;  unacted  upon,  at  the  time  this  report  we:ut  to 
press. 
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SmON  V.  UNITED  STATES. 


CBiicnfAL  Law;  Appeal  aiid  Erbqb;  Fobgdt;  Plbaduco;  Indioticknt; 

PBEsuMPnoir. 

1.  Where  an  accused  in  a  criminal  caae  moves  in  arrest  of  judgment  on  the 

ground  of  the  insufficiency  of  the  indictment,  and,  his  motion  being 
overruled,  appeals  from  the  judgment,  and  there  is  no  bill  of  ex- 
ceptions in  the  record,  the  only  question  presented  on  the  appeal  \» 
the  sufficiency  of  the  indictment. 

2.  Forgery  is  a  statutory,  and  not  a  common-law,  crime  in  this  District, 

and  the  offense  must  be  charged  sa  defined  in  the  statute,  irrespective 
of  common-law  rules  of  pleading. 

8.  Under  sec  843,  D.  C.  Code,  31  Stat,  at  L.  1326,  chap.  854,  providing 
that  the  crime  of  forgery  may  be  committed  either  by  falsely  mak- 
ing an  instrument  or  by  falsely  altering  it,  with  intent  to  defraud 
another,  it  is  not  necessary,  although  preferable,  to  charge  both 
offenses  in  the  indictment;  and  if  one  alone  ia  charged,  and  the  evi- 
dence supports  the  charge,  the  indictment  will  be  sufficient. 

4.  In  the  absence  of  a  bill  of  exceptions  on  an  appeal  from  a  judgment  of 
conviction  in  a  criminal  case,  it  will  be  presumed  that  the  evidenca 
was  sufficient  to  support  the  indictment. 

Ko.  2276.    Submitted  May  1,  1911.    Decided  May  24,  1911. 

Heabino  on  an  appeal  by  the  accused  from  a  judgment  of 
conviction  of  the  crime  of  forgery,  of  the  Supreme  Court  of 
the  District  of  Columbia,  entered  upon  a  verdict  of  the  jury, 
after  the  overruling  of  a  motion  by  the  accused  in  arrest  of 
judgment.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  A.  O'Shea  and  Mr.  WiUidm  E.  Ambrose  for  the 
appellant. 
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Mr.  Clarence  B.  WiUon,  United  States  District  Attoraey,. 
and  Mr.  James  M.  Proctor,  Assistant,  for  the  appellee. 

Mr.  Justice  Van  Obsdel  delivered  the  opinion  of  the  Court: 

Appellant,  David  J.  Simon,  otherwise  known  as  David  Coh- 
en, otherwise  known  as  Joseph  Simon,  otherwise  known  as 
Samuel  Marks,  otherwise  known  as  Samuel  Hayes,  otherwise 
known  as  Moses  D.  Simon,  otherwise  known  as  Ed  Simmons,, 
otherwise  known  as  Sheeny  Dave,  was  convicted  in  the  su- 
preme court  of  the  District  of  Columbia  of  the  crime  of  for- 
gery. A  motion  in  arrest  of  judgment  was  filed  challenging 
the  sufficiency  of  the  indictment  From  the  action  of  the 
court  in  denying  the  motion,  this  appeal  was  taken. 

No  bill  of  exceptions  appears  in  the  record.  Hence  the 
sole  question  presented  is  the  sufficiency  of  the  indictment. 
The  indictment  charges  the  appellant  with  falsely  making  and 
forging  certain  travelers'  checks,  set  out  in  the  indictment. 
In  the  motion  in  arrest,  the  indictment  is  attacked  upon  nu- 
merous grounds,  but  in  the  brief  of  counsel  for  appellant,  the 
only  objection  urged  is  that  it  does  not  charge  appellant  in 
the  language  of  the  statute  with  falsely  making  or  altering  the 
instruments  mentioned. 

Sec.  848  of  the  District  Code  [81  Stat  at  L.  1826,  chap. 
854]  defines  the  crime  of  forgery  as  follows:  "Whoever,  witk 
intent  to  defraud  or  injure  another,  falsely  makes  or  alters^ 
any  writing  of  a  public  or  private  nature,  which  might  operate 
to  the  prejudice  of  another,  or  passes,  utters,  or  publishes, 
or  attempts  to  pass,  utter,  or  publish  as  true  and  genuine,  any 
paper  so  falsely  made  or  altered,  knowing  the  same  to  be  false 
or  forged,  with  the  intent  to  defraud  or  prejudice  the  right 
of  another,  shall  be  imprisoned  for  not  less  than  one  year  nor 
more  than  ten  years." 

It  will  be  observed  that  the  statute  provides  that  the  crime 
of  forgery  may  be  committed  either  by  falsely  making  an  in- 
strument or  by  falsely  altering  it,  witii  intent  to  defraud  an- 
other.    Safe  pleading  would  suggest  the  charging  of  both  of- 
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fenscs  in  the  indictment,  but  the  pleader  may  elect  to  charge 
but  one,  as  in  this  case,  and,  if  the  evidence  sustains  the  of- 
fense as  charged,  it  will  be  sufficient  It  matters  not  that  at 
common  law  the  charge  of  falsely  making  an  instrument  was 
held  to  include  the  offense  of  falsely  altering  it,  since  they  are 
disjunctively  named  in  the  statute  as  distinct  ways  in  which 
the  crime  of  forging  may  be  committed.  Forgery  is  a  statu- 
tory, and  not  a  common-law,  crime  in  this  District,  and  the 
offense  must  be  charged  as  defined  in  the  statute,  irrespective 
of  common-law  rules  of  pleading. 

The  indictment  charges  the  false  making  of  the  alleged  in- 
strument.    In  the  absence  of  a  bill  of  exceptions,  it  will  be 
presumed  that  the  evidence  was  sufficient  to  sustain  this  charge. 
Nothing  remains  for  us  but  to  affirm  the  judgment  and  it  is 
rso  ordered.  Affirmed. 


TJNITED  STATES  EX  REL.  GOLDBERG  v.  VON  L. 

MEYER* 


Auction  Sales;  Sales  of  Governmbnt  Pbopebtt;  CoirrBAcrs. 

1.  An  auction  sale,  whether  made  by  private  owner  or  by  an  officer  in 
execution  of  a  decree,  is  not  complete  until  a  bid  has  been  accepted, 
and  the  property  struck  off  and  declared  sold  to  the  bidder.  The 
seller  may  decline  to  accept  the  bid,  and  may  withdraw  the  property 
from  sale;  and  until  acceptance  of  his  bid,  the  bidder  acquires  no 
title  to  the  property. 
-2.  Property  in  a  condemned  United  States  vessel  offered  for  sale  by  the 
Secretary  of  the  Navy,  under  sec.  6,  act  of  Congress  of  March  3,  1883 
(22  Stat,  at  L.  599,  chap.  141  U.  S.  Ck>mp.  Stat  1901,  p.  1069),  pro- 

*  Auction  Sales. — On  the  question  of  the  right  to  withdraw  property 
from  an  auction  sale  after  it  has  been  offered,  see  notes  to  Tillman  ▼. 
.  Dunman,  57  L.R.A.  784,  and  Anderson  v.  Wiaoonein  Cent,  R,  Co.  20  L.RJL 
.XN.S.)  1133. 
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Tiding  for  sales  of  such  vessels  by  means  of  advertisements  for  pro* 
posals  to  purchase,  does  not  pass  to  the  highest  bidder  under  accept- 
ance of  his  bid  by  the  Secretary;  and  the  Secretary  has  the  power  to 
withdraw  a  vessel  from  sale  after  the  opening  of  the  bids  therefor, 
although  all  the  terms  and  conditions  of  sale  have  been  complied 
with  by  the  bidder  up  to  the  time  of  the  withdrawaL 

No.  2284.     Submitted  May  1,  1911.     Decided  May  24,  1911. 

HsARiNo  on  an  appeal  by  the  relator  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia  dismissing  a 
petition  for  the  writ  of  mandamus  to  compel  the  Secretary  of 
the  Navy  to  accept  payment  for  and  deliver  possession  of  a 
<5ondemned  United  States  vessel  for  which  the  relator  was  the 
highest  bidder.  Affirmed. 

The  Court  in  the  opinion  stated  the  facts  as  follows: 

This  is  an  appeal  from  a  judgment  dismissing  a  petition  for 
■M  writ  of  mandamus. 

The  following  facts  are  alleged  in  the  petition.  The  United 
States  cruiser,  Boston,  after  survey,  condemnation,  and  apprais- 
al, was  stricken  from  the  Naval  Register  in  compliance  with 
4UI  act  of  Congress  approved  August  6th,  1882  (22  Stat,  at 
L.  296,  chap.  391,  U.  S.  Comp.  Stat.  1901,  p.  1058).  Said 
cruiser  was  then  advertised  for  sale  under  the  provisions  of 
the  act  approved  March  3d,  1883  (22  Stat  at  L.  599,  chap. 
141,  U.  S.  Comp.  Stat.  1901,  p.  1059).  The  public  adver- 
tisement for  proposals  to  purchase  said  cruiser  announced  that 
sealed  proposals  would  be  received  at  the  Navy  Department 
until  12  o'clock  noon,  December  7,  19l0,  when  they  would  be 
publicly  opened,  for  the  purchase  of  the  Boston,  appraised  val- 
ue $13,000;  forms  of  proposal  and  bond,  and  information  con- 
cerning the  vessel,  terms  and  conditions  of  sale,  to  be  obtained 
on  application  to  the  Department;  vessel  may  be  examined  at 
the  Navy  Yard,  Puget  Sound,  Washington.  Relator,  A.  Gold- 
berg, seeing  the  advertisement,  applied  for  and  received  from 
the  Department  the  necessary  information  aforesaid.    A  print- 
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ed  statement  was  furnished  him  on  his  said  application.  This^ 
omitting  some  matters  relating  to  the  other  ship  advertised  at 
the  same  time,  and  some  unimportant  details,  reads  as  follows : 

In  accordance  with  the  provisions  of  sec  5  of  the  act  of 
Congress  approved  March  3,  1883,  sealed  proposals  will  be 
received  at  the  Navy  Department  until  12  o'clock  noon,  De- 
cember 7,  1910,  when  they  will  be  publicly  opened,  for  the 
purchase  of  the  United  States  vessels  Boston  and  Concord, 
now  lying  at  the  Navy  Yard,  Puget  Sound,  Washington,  these- 
vessels  having  been  stricken  from  the  Navy  Begister  after  sur- 
vey, condemnation,  and  appraisal,  under  authority  of  the  act 
of  August  6,  1882. 

As  appraised  by  the  board  of  survey  and  appraisa],  the  value 
of  the  Boston  as  she  lies,  with  certain  articles  of  equipage  and 
outfit  suitable  for  further  use  by  the  government  removed,  but 
with  her  boilers,  main  engines,  dynamo  engines,  miscellaneous 
auxiliary  machinery^  spars,  masts,  standing  rigging,  boat  da- 
vits, stanchions,  deck  winches,  steering  gear,  main  ventilating, 
fans,  and  one  anchor,  and  a  sufficient  amount  of  chain  for  moor- 
ing purposes,  left  on  board,  is  $13,000.     *     ♦     ♦ 

These  vessels  will  be  sold  for  cash  to  the  bidders  offering 
the  highest  prices  above  the  appraisal  values. 

Separate  proposals  for  each  vessel  must  be  submitted  in  a. 
sealed  envelop  addressed  to  the  Secretary  of  the  Navy,  Wash- 
ington, District  of  Columbia,  and  indorsed  "Proposal  for  the- 

purchase  of  the  United  States  S  "   (insert  the  name  of 

vessel  for  which  offer  is  made),  so  as  to  distinguish  it  from 
other  communications,  and  prevent  the  opening  thereof  before- 
the  time  fixed  by  the  Department's  advertisement  of  October 
22d,  1910. 

Each  proposal  must  be  accompanied  by  a  deposit  in  cash 
(or  satisfactory  certified  check)  of  not  less  than  10  per  cent 
of  the  amount  of  the  offer  or  proposal,  and  also  a  bond  in  a 
penal  sum  equal  to  the  whole  amount  of  the  offer,  with  two  or 
more  individual  sureties,  or  with  a  corporate  surety  authorized 
to  do  business  under  the  act  of  August  13,  1894,  as  amended  by^ 
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^e  act  of  March  23,  19 10,  to  be  approved  by  the  Secretary  of 
the  Navy,  conditioned  for  payment  of  the  remaining  90  per 
•cent  of  tibe  amount  of  such  offer  or  proposal  within  thirty  days 
from  the  date  of  its  acceptance.  In  case  default  is  made  in  the 
payment  of  the  remaining  90  per  cent  or  any  part  thereof 
within  that  time,  said  cash  deposit  (or  check)  of  10  per  cent 
ahall  be  considered  as  forfeited  to  the  government,  and  shall  be 
applied  as  directed  in  the  act  of  March  3d,  1883. 

Where  a  cash  deposit  or  certified  check  covering  the  amount 
offered  accompanies  the  proposal,  no  bond  need  be  furnished. 
Tie  bids  will  be  decided  by  the  Secretary  of  the  Navy  by  lots. 
All  deposits  by  bidders  whose  proposals  shall  not  be  accepted 
will  be  returned  to  them  within  seven  days  after  the  opening 
of  the  proposals. 

The  vessels  may  be  examined  upon  applying  to  the  command- 
ant of  the  Navy  Yard,  Puget  Sound,  Wadiington.  They  must 
be  removed  from  the  limits  of  the  yard  by  the  purchasers  at 
their  own  expense,  within  such  reasonable  time  as  may  be 
£xed  by  the  department 

The  Department  will  not  be  responsible  for  errors  or  inac- 
<niracies  in  the  foregoing  descriptions,  as  the  vessels  can  be 
examined  by  parties  interested,  or  for  articles  on  board  after  the 
sale. 

R.  F.  Nicholson. 

Acting  Secreary  of  the  Navy. 

Navy  Department,  Washington,  D.  C,  October  22d,  1910. 

Having  received  the  aforesaid  statement  of  the  time  and 
the  conditions  of  sale,  the  relator  submitted  a  bid  of  $20,000, 
accompanied  by  a  certified  check  for  the  fuU  amount  thereof. 
When  the  bids  were  opened  in  due  course,  it  appeared  that 
relator^s  bid  was  the  highest  offer  made  for  said  vessel.  The 
papers  on  file  show  that  relator  had  complied  with  all  the 
terms  and  conditions  of  said  sale.  The  respondent  notified 
relator  that  he  would  not  deliver  the  vessel  for  the  reason  that 
it  iiad  been  determined  to  lend  the  same  to  the  State  of  Oregon 
for  use  by  the  Naval  Militia  of  said  State.     Early  in  Janu- 
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ary,  1911,  respondent  notified  relator  that  he  would  not  deliver 
the  vessel  and  was  returning  his  said  check.  Relator  replied 
at  once  that  he  would  not  accept  the  return  of  said  check,  and 
demanded  the  delivery  of  the  vessel.  The  respondent  did  re- 
turn the  check  to  relator,  who  holds  it  subject  to  the  order  and 
disposition  of  the  former,  and  is  ready  and  willing  to  produce 
and  surrender  the  same.  Claiming  that  he  is  the  purchaser 
and  true  owner  of  the  vessel,  and  entitled  to  its  possession,  he 
prays  for  a  writ  of  mandamus  to  issue,  commanding  the  re- 
spondent to  receive  the  check  and  deliver  the  possession  of  the 
vessel.  The  return  of  the  Secretary  to  the  rule  to  show  cause 
why  the  writ  should  not  issue  admits  the  foregoing  facts.  The 
grounds  of  defense  are:  (1)  That  the  matter  of  accepting  or 
rejecting  offers  to  purchase  said  vessel  rests  in  the  discretion 
of  the  Secretary,  who  rejected  relator's  offer.  (2)  That  the 
vessel  is  the  property  of  the  United  States,  not  subject  to  any 
claim  of  relator.  (3)  That  relator  has  a  full  and  complete 
remedy  in  the  court  of  claims. 

Relator  demurred  to  the  return.  The  demurrer  was  over- 
ruled, the  rule  to  show  cause  discharged,  and  the  petition  dis-^ 
missed. 

Mr.  Charles  Poe  for  the  appellant 

Mr.  Clarence  R.  Wilson,  United  States  District  Attorney^ 
and  Mr.  R.  S.  Huidehoper,  Assistant,  for  the  appellee. 

Mr.  Chief  Justice  Shepabd  delivered  the  opinion  of  the 
Court: 

The  case  turns  upon  the  construction  to  be  given  to  sec.  5 
of  the  act  of  March  3d,  1883  (22  Stat,  at  L  599,  U.  S.  Comp. 
Stat  1901,  p.  1059),  which  reads  as  follows:  "It  shall  be  the 
duty  of  the  Secretary  of  the  Navy  to  cause  to  be  appraised  in 
such  a  manner  as  may  seem  best  all  vessels  of  the  Navy  which 
have  been  stricken  from  the  Navy  Register  under  the  provi- 
sions of  the  act  making  appropriations  for  the  naval  service 
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for  the  fiscal  vear  ending  June  thirtieth,  eighteen  hundred  and 
eighty-three,  and  for  other  purposes,  approved  August  fifth, 
eighteen  hundred  and  eighty-two.  And  if  the  said  Secretary 
shall  deem  it  for  the  best  interest  of  the  United  States  to  sell 
any  such  vessel  or  vessels,  he  shall,  after  such  appraisal,  ad- 
vertise for  sealed  proposals  for  the  purchase  of  the  same,  for  a 
period  not  less  than  three  months,  in  such  newspapers  as  other 
naval  advertisements  are  published,  setting  forth  the  name  and 
location  and  the  appraised  value  of  such  vessel,  and  that  the 
same  will  be  sold,  for  cash,  to  the  person  or  persons  or  corpora- 
tion or  corporations  offering  the  highest  price  therefor  above 
the  appraised  value  thereof,  and  such  proposals  shall  be  opened 
on  a  day  and  hour  and  at  a  place  named  in  said  advertisement, 
and  record  thereof  shall  be  made.  The  Secretary  of  the  Xavy 
shall  require  to  accompany  each  bid  or  proposal  a  deposit  in 
cash  of  not  less  than  ten  per  centum  of  the  amount  of  the  offer 
or  proposal,  and  also  a  bond  with  two  or  more  sureties  to  be 
approved  by  him,  conditioned  for  the  payment  of  the  remain- 
ing ninety  per  centum  of  the  amount  of  such  offer  or  proposal 
within  the  time  fixed  in  the  advertisement.  And  in  case  de- 
fault is  made  in  the  payment  of  the  remaining  ninety  per  centr 
um,  or  any  part  thereof,  the  Secretary  within  the  prescribed 
time  thereof  shall  advertise  and  resell  said  vessel  under  the 
provisions  of  this  act  And  in  that  event  said  cash  deposit 
of  ten  per  centum  shall  be  considered  as  forfeited  to  the  govern- 
ment, and  shall  be  applied,  first,  to  the  payment  of  all  costs 
and  expenditures  attending  the  advertisement  and  resale  of 
said  vessel;  second,  to  the  payment  of  the  difference,  if  any, 
between  the  first  and  last  sale  of  said  vessel,  and  the  balance, 
if  any,  shall  be  covered  into  the  Treasury:  Provided,  however, 
that  nothing  herein  contained  shall  be  construed  to  prevent  a 
suit  upon  said  bond  for  breach  of  any  of  its  conditions.  Any 
vessel  sold  under  the  foregoing  provisions  shall  be  delivered 
to  the  purchaser  upon  the  full  payment  to  the  Secretary  of  the 
^avy  of  the  amount  of  such  proposal  or  offer;  and  the  net 
proceeds  of  such  sale  shall  be  covered  into  the  Treasury.  But 
no  vessel  of  the  Navy  shall  hereafter  be  sold  in  any  other  man- 


t/ 


Digitized  by 


Google 


y 


:2S8  IINITED  STATES  EX  REL.  QOLDBERG  v.  MEYER. 

Opinion  of  the  Caurt.  [S7  App. 

ner  than  herein  provided,  or  for  less  than  such  appraised  value, 
unless  the  President  of  the  United  States  shall  otherwise  direct 
in  writing.'^     «     *     « 

The  Eelator  contends  that  the  only  discretion  committed  to 
•the  respondent  by  the  statute  was  completely  exercised  when 
he  decided  to  offer  the  condemned  vessel  for  s£de,  and  advertised 
it  therefor;  and  that  upon  relator's  compliance  with  the  con- 
ditions of  sale,  namely,  making  the  highest  bid  for  the  vessel 
above  the  appraised  value,  and  accompanying  the  same  with 
ihe  purchase  money,  the  right  to  the  possession  of  the  vessel 
became  vested  immediately  in  him,  and  it  became  the  plain 
duty  of  the  respondent  to  deliver  the  same.  We  are  unable  to 
concur  in  this  contention.  It  is  reasonably  practicable  for  Con- 
gress to  provide  on  broad  lines  only  for  the  control  and  dis- 
position of  vessels  belonging  to  the  United  States,  and  wide 
discretion  in  respect  of  the  many  details  thereof  has  necessarily 
been  committed  to  the  discretion  of  the  executive  department 
The  statute  under  consideration  does  not,  in  terms,  declare  that 
a  vessel  when  offered  for  sale  shall  not  be  withdrawn,  but  shall 
he  declared  sold  to  the  highest  bidder,  regardless  of  conditions 
that  may  arise  after  advertisement  rendering  it  important  to 
reconsider  the  decision  to  sell,  and  to  retain  the  vessel  for  the 
uses  of  the  government;  nor  can  we  interpret  it  so  to  mean. 
All  that  it  commands  is  that  the  vessel  shall  be  offered  for  sale 
in  a  particular  manner,  and  that  "any  vessel  sold,*'  shall  be 
delivered  to  the  purchaser.  Congress  might  have  directed  the 
sale  to  be  made  at  public  auction  to  the  highest  bidder,  instead 
^f  through  written  bids  to  be  opened  upon  the  advertised  date. 
Had  this  been  done,  it  could  not  be  successfully  contended  that 
the  sale  at  such  auction  would  be  complete  until  the  acceptance 
of  the  highest  bid.  It  is  settled  law  that  an  auction  sale,  wheth- 
er made  by  a  private  owner  or  by  an  officer  under  execution 
of  a  decree,  is  not  complete  until  the  bid  shall  have  been  ac- 
cepted, and  the  property  struck  off  and  declared  sold  to  the 
bidder.  The  seller  may  decline  to  accept  the  bid,  and  may 
withdraw  the  property  from  sale.  Until  acceptance  of  his  bid, 
the  bidder  acquires  no  title  to  the  property.    Blossom  v.  MU- 
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waukee  &  C.  R.  Co.  3  Wall.  196-206,  18  L.  ed.  43-46.  We 
perceive  no  difference  between  a  sale  made  at  public  outcry, 
and  one  made  in  the  manner  prescribed  hj  statute.  In  each 
case  it  is  an  offer  for  sale  to  the  highest  bidder,  and  no  sale 
is  made  until  the  bid  is  accepted.  Here,  notwithstanding  the 
relator's  bid  was  the  highest,  and  its  acceptance  might  have 
been  advisable,  the  representative  of  the  government  charged 
with  the  conduct  of  the  sale  decided  not  to  accept  it,  and  there* 
fore  no  sale  was  actually  made.  In  view  of  this  oonclusicm, 
other  questions  that  have  been  argued  need  not  be  considered. 
There  was  no  error  in  dismissing  the  petition,  and  the  judg- 
ment will  be  affirmed,  with  costs.  Affirmed. 

A  writ  of  error  to  the  Supreme  Court  of  the  United  States 
was  allowed  on  application  of  the  appellant 


RICHAEDS  V.  WASHINGTON  TERMINAL  COM- 
PANY.* 


RaSJIOADB;    DAMAOBi;    OolfSEQUENTIAL   InJUBDES;    CONSTTTUTIONAI.  Law. 

A  railroad  company  occupying  in  a  lawful  manner  a  right  of  way  lawfully 
acquired  by  it,  and  operating  its  trains  thereon  in  a  manner  not 
Diligent,  is  not  liable  to  a  property  owner  whose  property  is  sep- 
arated from  the.  right  of  way  by  other  property,  for  injuries  to  his 
property  caused  by  the  smoke,  dust,  dirt,  cinders,  and  gases  of  its 
passing  trains,  and  the  vibrations  caused  by  their  movement  on  the 
tracks  along  the  right  of  way.     Such  injuries  are  consequential. 


*Railroad8;  Eminent  Dom^Un;  ConaequeniuU  Injuriea. — As  to  the  right, 
under  constitutional  provision  against  ''damaging*'  private  property  for 
public  use  without  compensation,  to  compensation  for  consequential  dam> 
ages  to  property,  no  part  of  which  is  taken,  from  smoke,  noise,  dust,  etc.» 
incident  to  ordinary  operation  of  railroad,  see  note  to  Tidewater  R,  Co. 
V.  Shartzer,  17  L.R.A.(N.S.)  1053. 

voL  xxxvn.— 19. 
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and  do  not  constitute  the  taking  of  property  by  the  railroad  company, 
within  the  meaning  of  the  6th  Amendment  of  1;he  Federal  Constitu- 
tion. (Distinguishing  Dana  ▼.  Rook  Creek  R.  Co,  7  App.  D.  C.  482, 
and  Academy  of  ike  Sacred  Heart  v.  Philadelphia,  B,  d  W.  R.  Co.  3d 
App.  D.  C.  372.) 

No.  2248.     Submitted  May  2,  1911.     Decided  May  24,  1911. 

Heabino  on  an  appeal  by  the  plaintiff  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia,  upon  a  verdict 
directed  bj  the  court,  in  an  action  of  trespass  on  the  case. 

Affirmed. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows: 

This  is  an  appeal  from  a  judgment  of  the  supreme  court  of 
the  District  upon  a  directed  verdict  for  the  defendant,  Wash- 
ington Terminal  Company,  in  an  action  by  the  plaintiff,  A. 
Webster  Richards,  of  trespass  on  the  case  for  the  recovery  of 
damages  incident  to  the  moving  and  passing  of  locomotive  en- 
gines and  trains  of  cars  over  the  right  of  way  of  the  defend- 
ant, said  right  of  way  being  separated  from  plaintiff's  premises 
by  other  property. 

Plaintiff,  since  March,  1901,  has  been  the  owner  of  lot  34 
in  square  693,  through  which  square  defendant's  right  of  way 
extends.  Upon  this  lot  is  a  three-story  brick  dwelling  house 
of  ten  rooms.  These  premises  are  about  114  feet  distant  from 
the  south  portal  of  defendant's  tunnel,  which  enters  and  opens 
within  said  square,  and  about  90  feet  distant  from  the  tracks 
leading  to  and  from  that  end  of  the  tunnel.  Between  the  de- 
fendant's right  of  way,  occupied  by  these  tracks,  and  the  plain- 
tiff's property,  are  two  other  pieces  of  property ;  in  other  words, 
plaintiff's  premises  at  no  point  abut  said  right  of  way. 

The  evidence  of  the  plaintiff  tended  to  show  that  by  reason 
of  the  smoke,  dust,  dirt,  cinders,  and  gases  emitted  from  de- 
fendant's trains  while  passing  over  said  tracks  and  in  and  out 
of  said  tunnel,  and  by  reason  of  the  vibrations  caused  by  the 
movement  of  said  trains  over  said  tracks  and  through  said 
timnel,  his  property,  which  was  formerly  worth  about  $5,500, 
is  now  worli  only  about  $3,000;  that  the  rental  value  of  said 
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property  has  depreciated  from  the  same  cause  $10  per  month ; 
that  the  depreciation  in  his  personal  property  in  said  house  has 
been  about  $600. 

The  tunnel  and  tracks  leading  to  and  from  the  south  portal 
thereof^  it  is  conceded,  were  located,  constructed,  and  main- 
tained under  the  authority  of  and  in  accordance  with  the  acts 
of  Congress  of  February  12,  1901,  and  February  28,  1903. 
The  record  also  contains  a  stipulation  ^'that  no  claim  is  made 
by  the  plaintifF  that  said  tunnel  and  said  tracks  in  square  693, 
and  all  trains  operated  therein  and  thereon  were  constructed, 
operated,  or  maintained  in  a  negligent  manner;  and  that  said 
tunnel  and  said  tracks  were  built  upon  property  acquired  by 
purchase  or  in  condemnation  proceedings,  and  that  they  were 
constructed  under  authority  of  the  acts  of  Congress  and  per- 
mits issued  by  the  commissioners  of  the  District  of  Columbia 
as  aforesaid." 

Upon  the  close  of  the  plaintiff's  case  the  defendant  moved 
for  a  verdict,  which  motion  being  granted  and  judgment  en- 
tered for  the  defendant,  the  case  was  brought  here. 

Mr.  Gibhs  L.  Baker,  Mr.  Hugh  H.  Obear,  Mr.  Edward  F. 
Colladay,  Mr.  Paid  Sleman,  and  Mr.  Harry  F.  Lerch  for  the 
appellant. 

Mr.  Oeorge  E.  Hamilton,  Mr.  Michael  J.  Colbert,  Mr.  John 
J.  Hamilton,  and  Mr.  John  W.  Yerkes  for  the  appellee. 

Mr.  Justice  Robb  delivered  the  opinion  of  the  Court: 

It  is  apparent  from  what  has  been  said  that  the  issue  in 
this  case  is  sharply  defined.  The  defendant,  a  public-service 
corporation,  is  occupying  in  a  lawful  manner  a  right  of  way 
lawfully  acquired  The  location  of  this  right  of  way  was  fixed' 
by  law,  and  Congress  has  failed  to  enact  any  legislation  under 
which  plaintiff  is  entitled  to  damages  for  the  injury  he  has  sus-^ 
tained.     The  question,  therefore,  is  whether  there  has  been  a 
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taking  of  property  within  the  meaning  of  the  5th  Amendment  of 
the  Constitution. 

The  physical  proportions  of  plaintiff's  premises  have  suffered 
no  diminution  on  accoimt  of  the  acts  forming  the  basis  of 
this  suit;  in  other  words,  the  injury  sustained  is  consequential, 
and  not  direct.  The  Supreme  Court  of  the  United  States  has 
had  this  question  before  it  in  numerous  cases. 

In  Pumpelly  v.  Oreen  Bay  &  M.  Canal  Co.  18  Wall.  166, 
20  L.  ed.  557,  the  question  before  the  court  was  whether  the 
permanent  flooding  of  land  by  the  erection  of  a  dam  authorized 
by  law  constituted  a  taking  of  private  property  for  public  use 
without  just  compensation,  within  the  meaning  of  the  Consti- 
tution of  the  State  of  Wisconsin.  The  court  held  that  it  did. 
In  that  case,  it  will  be  seen,  there  was  an  actual  invasion  of 
property,  and  the  result  of  such  invasion  was,  as  the  court 
found,  a  practical  taking  thereof. 

Northern  Transp.  Co.  v.  Chicago,  99  U.  S.  635,  25  L.  ed. 
336,  was  an  action  against  the  city  of  Chicago  to  recover  dam- 
ages sustained  by  the  company  by  reason  of  the  construction  by 
the  city  of  a  timnel  under  the  Chicago  river.  The  company 
owned  a  lot  abutting  on  this  river,  upon  which  it  had  erected 
a  dock  and  warehouse.  In  building  the  timnel,  the  city  erected 
a  coffer  dam  in  front  of  plaintiff's  dock,  which,  for  the  time 
being,  deprived  plaintiff  of  the  use  of  its  dock.  The  court 
said:  "A  legislature  may,  and  often  does,  authorize  and  even 
direct  acts  to  be  done  which  are  harmful  to  individuals,  and 
which,  without  the  authority,  would  be  nuisances;  but  in  such 
a  case,  if  the  statute  be  such  as  the  legislature  has  power  to 
pass,  the  acts  are  lawful,  and  are  not  nuisances,  imless  the 
power  has  been  exceeded.  In  such  grants  of  power  a  right 
to  compensation  for  consequential  injuries  caused  by  the  author- 
ized erections  may  be  given  to  those  who  suffer,  but  then  the 
right  is  a  creature  of  the  statute.  It  has  no  existence  without 
it."  It  was  held  that  there  had  been  no  taking  of  plaintiff's 
property  within  the  meaning  of  the  Constitution  of  the  State. 

In  Baltimore  &  P.  B.  Co.  v.  Fifth  Baptist  Church,  108  TJ. 
S.  317,  27  L.  ed.  739,  2  Sup.  Ct  Rep.  719,  the  railroad  com- 
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pany  was  authorized  by  law  to  enter  the  city  of  Washington 
with  its  railroad  by  one  of  two  routes,  and  to  construct  all  works 
which  might  "be  necessary  and  expedient"  in  the  proper  com- 
pletion and  maintenance  of  its  road.  It  selected  the  route 
along  Virginia  avenue  in  front  of  the  church  of  the  plaintiff, 
and  erected  upon  a  parcel  of  ground  immediately  adjoining 
an  engine  house  and  machine  shop,  where  a  large  number  of 
locomotive  engines  were  housed  and  fired,  and  to  and  from 
which  such  engines  were  propelled,  and  in  which  they  were  re- 
paired and  otherwise  used.  This  engine  house  contained  six- 
teen smoke  stacks,  lower  in  height  than  the  windows  of  the 
main  room  of  the  church.  The  services  in  the  church  were 
habitually  interrupted  and  disturbed  by  the  noises  of  the  work- 
shop and  the  smoke,  cinders,  and  dust  issuing  therefrom.  The 
entrance  to  the  church  was  frequently  obstructed  by  locomotives 
standing  on  the  branch  track  which  extended  to  the  workshop 
and  crossed  the  street  in  front  of  the  church.  The  court  found 
that  this  engine  house  and  repair  shop,  as  they  were  used,  con- 
stituted a  nuisance,  for  the  maintenance  of  which  the  company 
was  liable  in  damages  to  the  plaintiff.  Answering'the  claim  of 
immunity  advanced  by  the  company,  based  upon  the  act  of 
Congress,  the  court  said:  "In  the  first  place,  the  authority  of 
the  company  to  construct  such  works  as  it  might  deem  neces- 
sary and  expedient  for  the  completion  and  maintenance  of  its 
road  did  not  authorize  it  to  place  them  wherever  it  might  think 
proper  in  the  city,  without  reference  to  the  property  and  rights 
of  others."  The  court  observed  that  undoubtedly  Congress 
might  authorize  a  railway  over  the  public  highways  of  the  Dis- 
trict, which,  if  used  with  reasonable  care,  and  produced  "only 
that  incidental  inconvenience  which  unavoidably  follows  the 
additional  occupation  of  the  streets,"  might  not  be  complained 
against  by  anyone;  that  the  consequential  annoyance  which 
would  necessarily  follow  from  the  running  of  cars  with  reason- 
able care  over  such  a  road  would  be  damnum  absque  injuria. 
The  court  found,  however,  that  the  case  under  consideration 
differed  from  the  supposed  case,  and  sustained  the  plaintiff's 
right  to  recover.    In  that  case,  it  will  be  observed,  the  railroad 


Digitized  by 


Google 


294  BIGHARDS  v,  WASHINGTON  TERMOn^AL  CX>. 

Opinion  ol  the  Court.  [37   App. 

company  selected  a  route  leading  past  a  place  of  public  wor- 
ship. It  then,  as  the  court  expressly  found,  needlessly  erected 
and  maintained  at  the  very  doors  of  the  church  an  engine  house 
and  repair  shop ;  in  other  words,  its  acts  constituted  an  abuse  of 
power,  and  hence  became  a  nuisance.  In  the  present  case  no 
claim  is  made  that  defendant's  tracks,  tunnel,  or  trains  were 
constructed  or  operated  in  a  negligent  manner. 

In  Marchant  v.  Pennsylvania  B.  Co.  158  TJ.  S.  380,  38  L. 
ed.  751,  14  Sup.  Ct.  Eep.  894,  we  have  a  case  almost  identical 
in  its  essential  facts  with  the  present  case,  and  yet  the  supreme 
court  of  Pennsylvania  foimd  that  the  injury  suffered  by  the 
plaintiff  was  consequential,  and  did  not  constitute  a  taking, 
an  injury,  or  a  destruction  of  the  plaintiff's  property,  under 
the  laws  and  Constitution  of  that  State.  While  the  precise 
question  here  involved  was  not  passed  upon  by  the  Supreme 
Court  of  the  United  States,  the  court  incidentally  pointed  out 
the  difference  between  injuries  resulting  from  the  construction 
of  a  railroad  on  the  street  on  which  property  abuts,  and  "the 
injuries  consequential  on  the  operation  of  the  railroad  as  sit- 
uated on  the  defendant's  own  property."  The  court  said: 
^The  two  classes  of  complainants  differed  in  the  critical  par- 
ticular that  one  class  suffered  direct  and  immediate  damage 
from  the  construction  of  the  railroad  in  such  a  way  as  to  ex- 
clude them  from  the  use  of  their  accustomed  highway,  and  the 
other  class  suffered  damages  which  were  consequential  on  the 
use  by  the  defendant  company  of  their  franchise  on  their  own 
property." 

In  United  States  v.  Lynah,  188  U.  S.  445,  47  L.  ed.  589, 
23  Sup.  Ct.  Rep.  349,  the  court  found  that  there  had  been 
an  actual  appropriation  and  invasion  of  plaintiff's  land,  as 
distinguished  from  consequential  damage,  and  hence  that  such 
land  had  been  taken,  within  the  meaning  of  the  Constitution. 

Dana  v.  BocJe  Creek  B.  Co.  7  App.  D.  C.  482,  is  not  in 
point.  That  case  is  simply  an  affirmance  of  the  proposition 
that  the  owner  of  land  abutting  on  a  public  street  has  an  ease- 
ment of  access  over  said  street  which  may  not  be  destroyed 
or  impaired  by  a  railway  company  or  other  corporation  using 
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the  street  for  its  own  purposes  without  compensation  to  such 
owner.  The  rule  has  its  source  in  the  trust  upon  which  streets 
are  held,  which  is  that  thej  shall  be  devoted  to  the  use  of 
public  travel.  When,  therefore,  they  or  a  substantial  part  of 
them  are  attempted  to  be  appropriated  by  a  private  transporta- 
tion corporation  to  the  injury  of  abutting  owners,  such  use 
becomes  a  perversion  of  tiie  street  and  imposes  upon  it  an 
additional  servitude.  See :  Muhlker  v.  New  York  &  H,  R.  Co. 
197  U.  S.  544,  49  L.  ed.  872,  25  Sup.  Ct  Rep.  522;  Sauer  v. 
New  York,  206  U.  S.  536,  51  L.  ed.  1176,  27  Sup.  Ct.  Rep. 
686. 

Nor  is  the  case  of  Academy  of  the  Sobered  Heart  v.  PhUor 
delphia,  B,  &  W.  B.  Co.  36  App.  D.  C.  372,  like  the  present 
case  in  its  facts.  The  evidence  in  that  case  tended  to  show  an 
unreasonable  and  negligent  use  of  its  property  by  the  railway 
company.  Moreover,  the  question  here  under  consideration 
was  not  there  suggested  or  considered. 

While  some  of  the  State  decisions  make  no  distinction  be- 
tween consequential  injuries  to  property  incident  to  the  proper 
operation  of  a  railroad  and  an  actual  invasion  or  physical  tak- 
ing of  such  property,  the  Supreme  Court  of  the  United  States, 
as  we  read  its  decisions,  has  clearly  made  such  a  distinction. 
The  cases  in  which  this  distinction  has  been  made  are  cited 
in  United  States  v.  Orizzard,  219  U.  S.  180,  55  L.  ed.  — ,  31 
Sup.  Ct  Rep.  162,  decided  January  3,  1911,  by  the  Supreme 
Court  of  the  United  States.  Many  of  the  States,  appreciat- 
ing the  injustice  liable  to  result  from  this  rule,  have  amended 
their  Constitutions  so  as  to  cover  injuries  thus  sustained.  We 
take  the  law  in  the  present  case,  however,  as  we  find  it;  and 
we  see  no  escape  from  the  conclusion  that  plaintiff's  property 
has  not  been  taken  within  the  meaning  of  the  Constitution, 

The  judgment  is  therefore  affirmed,  with  costs.      A  firmed. 

A  writ  of  error  to  the  Supreme  Court  of  the  United  States 
was  allowed  on  application  of  the  appellant. 
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UNITED  STATES  TRUST  COMPANY  OF  THE  DIS- 
TEICT  OF  COLUMBIA,  ADMINISTRATOR,  ETC. 
t;.  NATIONAL  SAVINGS  &  TRUST  COMPANY  OF 
THE  DISTRICT  OF  COLUMBIA,  ADMINISTRAT- 
OR, ETC. 


Foreign  Laws;  Pabties  to  Action;  Decedents'  Estates;  Tbusts  and 
Tbustebs;  Evidence;  Pbesumptions ;  Executors  and  Administra- 

T0B8;    DeCBEBS  of  FoBEION  CoUBTS;   EqUITT. 

1*  In  Fsennsylvaiiia,  an  executor,  in  the  absence  of  objection  by  creditors, 
has  the  power  to  take  charge  of  the  assets  of  his  testator's  estate, 
and  execute  the  provisions  of  the  will  without  administration. 

t.  A  suit  for  an  accounting  against  an  alleged  delinquent  trustee  under 
a  will,  brought  after  such  a  lapse  of  time  after  the  death  of  the  tes- 
tator that  it  is  to  be  presumed  that  all  debts  of  the  estate  and  all 
legacies  have  been  paid,  should  be  brought  by  the  cestui  que  trust, 
and  not  by  the  administrator  of  the  estate. 

8.  A  suit  is  maintainable  by  a  sole  legatee  against  an  executor  for  an  ac- 
counting after  payment  of  the  debts  of  the  estate,  without  the  inter- 
vention of  an  administrator  of  the  testator. 

4.  A  decision  of  the  supreme  court  of  Pennsylvania,  where  an  estate  was 
originally  administered,  that  the  sole  legatee  and  cestui  que  trust, 
and  not  an  administrator  of  the  deceased,  was  the  proper  party 
to  bring  suit  for  an  accounting  against  an  executor  and  trustee  under 
the  will,  after  payment  of  the  debts  of  the  estate,  is  conclusive  on 
this  court  in  a  similar  suit  by  an  ancillary  administrator  against 
the  legal  representatives  of  such  deceased  executor  and  trustee. 

6.  A  court  of  equity  here  will  not  allow  a  suit  to  be  prosecuted  in  the 
name  of  an  ancillary  administrator  in  order  to  permit  the  real  party 
in  interest  to  escape  the  effect  of  certain  releases  and  certain  judg- 
ments and  decrees  of  his  own  State,  in  which  State  the  matters  in 
controversy  have  been  already  litigated. 

No.  2279.     Submitted  May  2,  1911.    Decided  May  24,  1911. 

Heabinq  on  an  appeal  by  the  plaintiff  from  a  decree  of  the 
Supreme  Court  of  the  District  of  Columbia,  sitting  as  a  court 
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of  equity,  sustaining  a  demurrer  to  and  dismissing  a  bill  in 
equity  against  the  administrator,  widow,  and  heirs  at  law  of 
a  deceased  executor  and  trustee,  for  an  accoimting  and  for  an 
injunction.  Affirmed. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows: 

This  is  an  appeal  from  a  decree  of  the  supreme  court  of 
the  District  of  Columbia,  dismissing  on  demurrer  appellant's 
bill  in  equity  [against  the  National  Savings  &  Trust  Company 
of  the  District  of  Columbia,  administrator  of  the  estate  of 
James  H.  Hopkins,  deceased;  Anna  M.  Hopkins,  widow  of 
James  H.  Hopkins,  deceased;  William  Hopkins,  James  H. 
Hopkins,  and  Katherine  V.  Wylie  (nee  Hopkins),  children 
and  heirs-at-law  of  James  H.  Hopkins,  deceased].  On  sus- 
taining the  demurrer,  the  court  gave  appellant,  the  United 
States  Trust  Company  of  the  District  of  Columbia,  ancillary 
administrator  of  the  estate  of  Edward  Rahm,  Sr.,  deceased, 
hereafter  referred  to  as  plaintiff,  twenty  days  in  which  to 
amend,  but  plaintiff  refused  to  amend,  electing  to  stand  on  its 
bill.     From  the  decree  entered  this  appeal  was  taken. 

It  appears  from  the  bill  that  one  Edward  Eahm,  senior,  a 
resident  of  Allegheny  county,  Pennsylvania,  died  July  28, 
1876.  He  left  a  last  will  and  testament,  which  contained  the 
following  provision:  "I  hereby  appoint  James  H.  Hopkins  ex- 
ecutor of  my  will,  and  I  desire  that  he  shall  not  be  required 
to  register  my  will,  nor  to  file  any  inventory  or  account  either 
as  executor,  guardian,  or  trustee."  In  accordance  with  the 
testator's  request,  the  executor  took  charge  of  the  assets  of  the 
estate,  without  registering  the  will  and  taking  out  letters  of 
administration.  No  objection  seems  to  have  been  made  by  any- 
one to  this  method  of  procedure.  Of  the  estate,  several  thou- 
sand dollars  was  disposed  of  in  specific  legacies,  and  the  balance 
was  to  be  divided  between  his  two  sons,  Edward  Rahm,  Junior, 
and  Allen  K.  Eahm,  each  to  receive  his  share  when  he  should 
attain  the  age  of  twenty-eight  years,  reserving,  however,  from 
the  share  of  each  of  the  sons,  the  sum  of  $20,000,  which  wa& 
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bequeathed  to  James  H.  Hopkins,  the  executor,  in  trust,  to  be 
held  "for  the  heirs  of  said  son  at  his  death,  the  interest  of 
«aid  sum  to  be  paid  to  said  son  during  his  life.*' 

Allen  K.  Eahm  died  in  January,  1877,  intestate  and  un- 
married, leaving  his  brother,  Edward  Rahm,  Junior,  as  his 
«ole  heir  and  next  of  kin.  After  payment  of  the  legacies,  Ed- 
ward Bahm,  Junior,  became  the  sole  surviving  cestui  que  trust 
under  the  will.  The  bill  further  alleges  that  Edward  Bahm, 
Junior,  attained  the  age  of  twenty-eight  years  in  June,  1888, 
and  the  following  year  a  settlement  was  had  between  him  and 
Hopkins,  the  executor.  In  consideration  of  297  shares  of  the 
capital  stock  of  the  Norfolk  &  Virginia  Beach  Bailway  Com- 
pany, and  the  conveyance  to  him  of  certain  real  estate  in  Pitts- 
bui^,  valued  at  $10,000,  Edward  Bahm,  Junior,  executed  and 
delivered  to  Hopkins  a  full  acquittance  and  release  of  all  claims 
-against  him  as  executor  of  his  father's  estate  and  as  trustee 
under  the  will. 

In  1900,  Edward  Bahm,  Junior,  had  a  further  settlement 
with  Hopkins,  in  which  Hopkins  paid  the  sum  of  $250  as  full 
settlement  of  a  legacy  of  $3,000  to  which  Edward  Bahm,  Jun- 
ior, became  entitled  under  the  will  by  reason  of  the  death  of 
Louisa  Bahm,  a  life  tenant.  In  consideration  of  this  settle- 
ment, Bahm  executed  to  Hopkins  another  full  release  and  ac- 
quittance of  the  same  tenor  and  effect  as  the  one  above  quoted. 

On  the  27th  day  of  April,  1910,  the  plaintiff  obtained  an- 
cillary letters  of  administration  upon  the  estate  of  Edward 
Bahm,  Senior,  and  the  following  day  filed  the  bill  in  this 
cause.  The  bill  sets  out  specifically  various  alleged  fraudu- 
lent acts  on  the  part  of  James  H.  Hopkins  in  administering 
the  trust  assumed  by  him  under  the  will  without  administra- 
tion, in  which  it  is  alleged,  among  other  things,  that  he  acquired 
individually  497  shares  of  the  capital  stock  of  the  Norfolk  & 
Virginia  Beach  Bailway  Company  in  exchange  for  property 
of  little  or  no  value  owned  by  him ;  that  his  representation  that 
the  money  belonging  to  the  estate  of  Edward  Bahm,  Senior, 
Tiad  been  invested  in  said  stock  was  false,  and  that  the  com- 
promises and  releases  were  obtained  from  Edward  Bahm.  Jun* 
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ior,  because  of  his  belief  that  the  money  of  the  estate  had^  in 
^act,  been  invested  in  this  stock. 

Messrs.  Ralston,  Siddons,  &  Richardson  and  Mr.  A.  M.  FvJr 
ier  for  the  appellant 

Mr.  J.  J.  Darlington  for  the  appellees. 

Mr.  Justice  Van  Oesdel  delivered  the  opinion  of  the  Court : 

The  power  of  an  executor  to  take  charge  of  the  assets  of  his 
-testator^s  estate,  and  execute  the  provisions  of  the  will  without 
administration,  in  the  absence  of  objection  by  creditors,  has 
long  been  recognized  in  Pennsylvania.  McLean  v.  Wade,  63 
Pa.  146. 

It  was  contended  on  demurrer  in  the  court  below  that  Ed- 
ward Rahm,  Junior,  is  the  proper  party  plaintiff,  and  it  was 
upon  this  point  alone  that  the  demurrer  was  sustained  and  the 
•decree  entered.  The  bill,  by  its  silence,  concedes,  after  the 
long  lapse  of  time  between  the  death  of  the  testator  and  the 
l)ringing  of  this  suit,  that  all  debts  against  the  estate  and  the 
special  bequests  under  the  will  have  been  paid.  The  sole  party 
in  interest,  therefore,  is  Edward  Rahm,  Junior.  It  will  be 
observed  that  the  only  trust  created  by  the  will  in  force  after 
the  payment  of  the  debts  and  specific  legacies  and  the  death  of 
Allen  K.  Rahm  is  the  one  in  favor  of  Edward  Rahm,  Junior. 
With  the  payment  of  the  debts  and  legacies,  the  estate  was 
fully  settled,  and  Hopkins  became  simply  a  trustee  under  the 
will.  It  follows  that,  in  such  a  case,  an  action  for  accounting 
«hould  be  brought  by  the  cestui  que  trust. 

Even  if  Edward  Rahm,  Junior,  be  treated  as  a  sole  legatee 
aeeking  an  accounting,  the  suit  could  properly  have  been  brought 
in  his  name,  ^vithout  the  intervention  of  an  ancillary  admin- 
istrator. In  McLean  v.  Wade,  supra,  the  sole  heir  brought 
suit  against  the  executors  of  her  father's  estate.  The  court 
said:  "We  have  another  question,  and  that  involves  the  plain- 
tiffs' right  to  sue  in  their  own  names  without  administration 


Digitized  by 


Google 


800    UNITED  STATES  TRUST  00.  v.  NATIONAL  SAV.  &  T.  00. 

Opinion  of  the  Court.  [37   App^ 

in  a  case  circumstanced  as  this  is.  Undoubtedly  the  estate  of 
decedent  descends  to  his  heirs  at  his  death,  subject  to  the  claims 
of  creditors  and  the  laws  in  force  for  adminiritering  it.  But 
if  there  be  no  debts,  and  no  distribution  needed,  and  only  a 
solitary  heir,  administration  would  seem  to  be  useless.  In 
this  case  I  see  no  reason  why  the  heir  may  not  assert  her  rights. 
Indeed,  this  point  was  decided  in  Lee  v.  Oibbons,  14  Serg.  &  R. 
105,  and  in  Lee  v.  Wright,  1  Rawle,  149.  This  suit  was  in- 
stituted by  the  heir  some  twenty-six  years  after  the  death  of 
her  father.  After  such  a  lapse  of  time,  in  the  absence  of  any 
evidence  to  coimtervail  it,  there  is  a  conclusive  presumption  of 
the  payment  of  every  species  of  debt  which  might  have  existed 
against  the  estate  of  her  father  at  his  decease.  This  being  so, 
the  authorities  cited  seem  to  settle  the  point  in  favor  of  the 
maintenance  of  this  action,  there  being  no  creditors." 

It  is  for  the  actions  of  Hopkins  as  trustee  under  the  will 
that  an  accounting  is  sought  against  his  legal  representatives. 
No  reason  is  apparent  why  an  ancillary  administrator  appoint- 
ed more  than  a  third  of  a  century  after  the  death  of  the  testa- 
tor should  intervene  to  prosecute  this  action,  when  its  only 
duty  in  case  of  recovery  would  be  to  turn  the  proceeds  over  to 
the  cestui  que  trust, 

A  similar  bill  was  filed  in  the  courts  of  Pennsylvania  by  an 
administrator  appointed  for  the  purpose  of  securing  an  ac- 
counting from  the  estate  of  Hopkins  for  the  same  matters  set 
up  in  the  bill  in  the  present  case,  and  the  court,  dismissing 
the  bill,  in  an  opinion  not  reported,  held  that  Edward  Rahm, 
Junior,  was  "the  only  beneficial  party,  and  without  the  need  of 
an  intermediary.  His  status  to  act  for  himself  was  recognized 
in  Rahm's  Estate,  226  Pa.  594,  75  Atl.  830.  In  this  view  it 
is  useless  to  proceed  further,  even  assuming  petitioner  able 
to  prove  his  allegations."  This  decision  from  a  court  of  the 
State  where  the  transactions  sought  to  be  adjudicated  occurred 
and  the  estate  was  located  is  conclusive  of  the  only  question 
presented  by  this  appeal. 

It  is  unnecessary  to  consider  the  effect  of  the  two  acquittances 
and  releases  executed  by  Edward  Rahm,  Junior,  in  settlement 
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of  his  claims  against  Hopkins.  It  is  sufficient  that  the  supreme 
court  of  Pennsylvania  in  Rahm's  Estate,  supra,  held  them  to 
constitute  equitable  assignments,  conveying  to  Hopkins  the 
corpus  of  the  $3,000  bequest  to  Louisa  Rahm,  and  inherited 
by  Edward  Rahm,  Junior,  on  her  death,  and  the  income  of 
the  $20,000  life  interest  of  Edward  Rahm,  Junior,  under  the 
will.  In  this  situation  a  court  of  equity  will  not  lend  itself 
to  the  unnecessary  subterfuge  of  permitting  the  present  suit 
to  be  prosecuted  in  the  name  of  an  ancillary  administrator, 
in  order  to  permit  the  real  party  in  interest  to  escape  the  eflFect 
of  these  releases  and  the  jud^ents  and  decrees  of  his  own 
State,  where  the  matters  in  controversy  have  been  extensively 
litigated. 

The  decree  is  affirmed,  with  costs,  and  it  is  so  ordered. 

Afirmed. 


PULLIAM  V.  CAPITAL  TEAOTION  COMPANY. 


Lahiklobd  and  Tenant;  AFFn>Avrrs  of  Defense;  Noticb  to  Qurr. 

1.  An  affidavit  of  defense  in  an  action  by  a  landlord  to  recover  possession 

of  demised  premises  is  insufficient,  which  consists  of  denials  that 
the  defendant  ever  rented  the  property  as  specifically  described ;  that 
the  defendant  rented  the  property  at  the  rate  set  forth  by  the  plain- 
tiff; that  he  unlawfully  held  possession  of  the  property  described, 
and  that  the  notice  to  quit  the  premises  was  sufficient, — where  none 
of  such  contradictory  statements  of  conclusions  of  law  is  supported 
by  any  allegation  of  fact.  (Following  Columbia  Laundry  Co.  ▼. 
Mllia,  36  App.  D.  C.  6S3.) 

2.  An  objection  by  a  tenant  made  in  his  affidavit  of  defense  in  an  action 

by  his  landlord,  a  corporation,  to  recover  possession  of  demised  prop- 
erty, is  insufficient,  which  is  to  the  effect  that  the  name  of  the  cor- 
poration was  signed  to  the  notice  to  quit  by  its  attorney. 

Ko.  2282.    Submitted  May  3,  1911.    Decided  May  24,  1911. 
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Heabino  on  an  appeal  by  the  defendant  from  a  summary- 
judgment  of  the  Supreme  Court  of  the  District  of  Columbia  in. 
a  landlord  and  tenant  proceeding,  for  want  of  a  sufficient  affi- 
davit of  defense. .  Affirmed. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows: 

This  suit  waa  instituted  by  appellee,  the  Capital  Traction^ 
Company,  under  the  landlord  and  tenant  act,  to  secure  posses- 
sion of  certain  premises  alleged  in  the  affidavit  to  have  been 
rented  to  appellant,  Norman  L.  Pulliam,  by  the  month  as  a. 
tenant  by  sufferance. 

The  appellant  filed  an  affidavit  of  defense  in  which  he  de- 
nied the  existence  of  the  relation  of  landlord  and  tenant,  for 
the  reason,  as  alleged,  that  he  never  hired  nor  rented  the  prem- 
ises as  described  at  the  specified  rate  per  month,  as  set  forth, 
in  the  affidavit  filed  by  appellee.  He  then  denied  ''that  the- 
plaintiff  is  entitled  to  the  possession  of  the  premises  so  de- 
scribed and  located  from  the  defendant,  or  that  he,  the  defend- 
ant, 'still  remains  in  occupancy  of  said  premises,'  so  de- 
scribed  and  located  in  said  affidavit  and  alleged  notice  to  quit^ 
'without  right,  and  unlawfully  detains  the  same  and  refuses- 
to  remove  therefrom,'  meaning  the  premises  so  described  and 
located.''  This  is  followed  in  the  affidavit  by  a  denial  of  the 
sufficiency  of  the  notice  to  quit,  for  the  reason  that  the  name* 
of  the  appellee  company  is  signed  thereto  by  its  attorney. 

Appellee  moved  for  judgment  on  the  ground  of  the  insuffi' 
ciency  of  the  affidavit  of  defense,  which  motion  was  granted 
by  the  court.  From  the  judgment  entered,  this  appeal  is  pros- 
ecu  terl. 


Mr,  Albert  Sillers  and  Mr.  Edwin  Forrest  for  the  appellant. 

Mr.  R,  Ross  Perry,  Mr.  R.  Ross  Perry,  Jr„  Mr.  0.  Thom^ 
as  Dunlop,  and  Mr.  Edwin  Allan  Swingle  for  the  appellee^ 
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Mr.  Jufltice  Van  Obsdsl  delivered  the  opinion  of  the  Court:. 

The  sufficiency  of  the  affidavit  of  defense  is  the  sole  question: 
presented.  It  will  be  observed  that  the  affidavit  states  no  facts 
which  tend  in  the  least  to  enlighten  the  court  as  to  appellant's- 
right  to  defeat  the  claim  of  appellee.  The  affidavit  is  con- 
tradictory and  evasive.  Appellant  first  denies  that  he  ever 
rented  the  property  as  specifically  described;  then  denies  that 
he  rented  the  property  at  the  rate  set  forth  in  appellee's  affi- 
davit He  follows  with  a  denial  that  he  unlawfully  holds  pos- 
session of  the  property  described,  and  then  denies  the  suffi- 
ciency of  the  notice  to  quit  the  premises  described.  Not  one 
of  these  contradictory  conclusions  of  law  is  supported  in  the^ 
affidavit  by  any  all^ation  of  fact.  Rule  19  of  the  rules  of 
the  supreme  court  of  the  District  of  Columbia  permits  the  de- 
fendant to  file  an  affidavit  of  defense  ^^specifically  stating  in 
precise  and  distinct  terms  the  grounds  of  his  defense,  which 
must  be  such  as  would,  if  true,  be  sufficient  to  defeat  plaintiff's- 
recovery."  Appellant  seems  to  reet  his  evasive  conclusions  up- 
on some  error  in  the  description  of  the  property  and  in  the 
rate  of  rental  as  set  forth  in  the  notice  and  affidavit  filed  hy 
appellee.  Mere  technical  errors  in  this  respect  constitute  no- 
defense.  If  the  errors  relied  upon  are  sufficient  to  defeat  ap- 
pellee's right  to  recover  possession,  the  facts  in  support  thereof 
must  clearly  appear  in  appellant's  affidavit.  Conclusions  based 
upon  a  mere  intimation  of  something  which  the  proof  might 
disclose  does  not  meet  the  requirements  of  the  rule.  By  the 
repeated  decisions  of  this  court,  such  an  affidavit  has  been 
held  insufficient  Cotwmbia  Laundry  Co.  v.  Ellis,  36  App.  D. 
C.  683. 

It  is  contended  that  the  notice  is  insufficient,  for  the  reason, 
that  the  name  of  the  appellee  company  was  signed  by  its  attor- 
ney. No  objection  was  made  to  the  sufficiency  of  the  notice 
by  motion  to  quash,  or  otherwise,  but  appellant,  without  ob- 
jection, entered  his  appearance  by  filing  an  affidavit  of  de- 
fense. It  is  unnecessary,  however,  to  consume  time  discus- 
sing the  question  of  waiver,  since  the  notice  is  sufficient.    Pel- 
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tan  T.  Millard,  81  Cal.  540,  21  Pac  68a;  Bond  v.  Chapman, 
34  WasL  606,  76  Pac.  97;  Cummings  v.  Winters,  19  Neb. 
719,  28  N.  W.  802. 

The  judgment  ia  affirmed,  with  coats,  and  it  is  so  ordered. 

Affirmed. 


SHINN  t;.  EVANS.* 


RSAL-ESTAn  BBOKEBS;   DdIBCTION  of  VbBDIOT;  EvZDBlfOB;   PBISUlCmOHS. 

1.  Where  a  real-estate  broker  authorised  to  make  a  sale  finds  a  purchaser 
willing  and  able  to  buy  on  the  authorized  terms,  and  the  owner 
makes  the  sale  himself,  or  the  consummation  of  the  sale  is  pre- 
Tented  by  his  refusal  or  fault,  the  broker  is  entitled  to  his  com- 
pensation. (FoUowing  Bryan  v.  Ahert,  3  App.  D.  C.  180;  and  DoUon 
V.  Millikm,  27  App.  D.  C.  500,  s.  c.  209  U.  S.  237,  52  L.  ed.  768,  28 
Sup.  Ct  Bep.  489.) 

*Broker9 — Righi  io  oommiaaions. — ^Various  phases  of  this  subject  are 
treated  and  the  authorities  presented  in  the  following  notes:  Right  of 
broker  to  commissions  where  sale  fails  because  of  inaccuracy  of  owner's 
representations,  DoUon  ▼.  MilWcen,  52  L.  ed.  768;  as  to  effect  of  inability 
of  principal  to  complete  sale  on  broker's  right  to  commission,  Brickenridge 
V.  Claridge,  43  L.R.A.  603;  as  to  what  constitutes  sufficient  performsnee 
by  real  estate  broker  of  his  contract  to  find  a  purchaser  or  effect  of  ex- 
change of  his  principal's  property,  Lunney  ▼.  Headley,  44  L.R.A.  693; 
broker's  right  of  commissions  when  sale  is  made  by  owner  in  ignorance 
of  former's  instrumentality  in  procuring  purchaser,  QuUt  t.  ChodfeUow, 
8  L.R.A.  (N.S.)  163;  right  of  broker  to  commissions  where  he  procures 
purchaser  at  price  stated  by  his  principal,  but  on  slightly  different  terms 
in  regard  to  cash  or  time  of  payment,  and  the  owner  refuses  to  consum- 
mate the  sale,  Jepsen  v.  Marohn,  21  L.R.A.(N.S.)  935;  right  to  commissions 
where  two  or  more  real  estate  brokers  acting  for  the  same  person  are 
instrumental  in  effecting  a  sale  of  property  to  a  certain  purchaser.  Hood' 
ley  V.  Sdvings  Bank,  43  L.R.A.  341 ;  Jennings  ▼.  Trummer,  23  L.R«A«(NJ3.> 
164;  Dalke  y.  8wyer,  27  L.R.A.(N.S.)   195. 


Digitized  by 


Google 


8HINN  V.  EVANS.  805 

D.  C]  Syllabiu. 

2.  The  trial  court  is  never  justified  in  directing  a  verdict  except  in  cases 
where,  conceding  the  truthfulness  of  the  witnesses,  and  giving  full 
effect  to  every  legitimate  inference  that  may  be  deduced  from  their 
testimony,  it  is  nevertheless  plain  that  the  party  has  not  made  out 
a  case  sufficient  in  law  to  entitle  him  to  a  verdict.  (Following 
Adams  v.  Waahif^ton  d  O,  R,  Co.  9  App.  D.  C.  26;  and  Capital 
Traction  Co,  v.  Broum,  29  App.  D.  C.  473.  12  L.R.A.(N.S.)  831,  10 
A.  ft  E.  Ann.  Cas.  813. 

S.  In  an  action  by  a  real  estate  broker  against  his  principal  to  recover  a 
commission  on  a  sale  to  a  purchaser  found  by  the  plaintiff,  and  who 
was  ready,  able,  and  willing  to  buy  for  the  price  and  on  the  terms 
fixed  by  the  owner,  a  doubt  raised  by  the  evidence  as  to  whether 
another  broker,  through  whom  the  sale  was  consummated  for  a  less 
price,  was  the  agent  of  the  purchaser,  and  not  of  the  sdler,  will  be 
resolved  in  favor  of  the  plaintiff. 

4.  Where  in  an  action  by  a  real  estate  broker  against  his  principals  to 

reeover  a  commission  on  a  sale  of  land,  it  appears  that  the  plaintiff 
was  denied  by  the  defendants  the  exclusive  right  to  sell;  that  while 
he  procured  to  the  knowledge  of  the  defendants  a  person  willing 
and  able  to  buy  for  the  price  and  upon  the  terms  fixed,  another 
broker  actually  effected  the  sale  to  the  same  person  at  a  less  price; 
but  it  does  not  appear  that  the  defendants  had,  in  the  exercise  of 
their  reserved  rights  a«stually  employed  another  broker  and  it  may 
be  inferred  from  the  evidence  that  the  broker  through  whom  the  sale 
was  consummated  acted  as  the  agent  of  the  purchaser, — the  trial 
court  errs  in  directing  a  verdict  for  the  defendants.  (Distinguish- 
ing Daniel  v.  Columbia  Heights  Land  Co,  9  App.  D.  C.  483.) 

5.  Where  a  sale  of  land  to  a  purchaser  found  by  one  real  estate  broker 

is  consummated  by  another  broker,  who  makes  more  satisfactory 
terms  with  the  owners,  and  assists  in  raising  part  of  the  purchase 
price  of  the  land,  the  owners  cannot  escape  the  liability  for  a  com- 
mission to  the  one  who  found  the  purchaser,  by  simply  making  the 
•ale  on  different  terms. 

No.  2283.    Submitted  May  3,  1911.    Decided  May  24,  1911. 

Heabing  on  an  appeal  by  the  plainti£F  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia,  on  a  verdict 
directed  by  the  court,  in  an  action  by  a  real  estate  broker  to 
XQOOTer  a  commission  on  an  alleged  sale  of  land.      Beversed. 
voL  xxxvn.— 20. 
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The  CouBT  in  the  opinion  stated  the  facts  as  follows: 

This  action  was  brought  by  Bobert  C.  Shinn  against  the 
Evans  brothers  [John  A.  Evans  and  A.  Ward  Evans],  to  re- 
cover commissions  oa  an  alleged  sale  of  a  square  in  the  city 
of  Washington. 

At  the  close  of  the  plaintiff's  evidence,  the  court  directed 
a  verdict  for  defendants,  on  their  motion,  and  from  the  judg- 
ment thereon  plaintiff  has  appealed.  Plaintiff  testified  sub- 
stantially as  follows:  In  August,  1909,  defendants  authorized 
him  to  sell  the  land  for  $35,000,  and  promised  a  commission 
in  case  of  sale.  He  set  about  finding  a  purchaser,  and  inter- 
viewed several  persons.  Within  two  days  he  saw  one  Fors- 
berg,  who  offered  $25,000.  Told  defendants  that  Forsberg 
was  interested.  They  had  no  objection  to  him ;  he  was  then  a 
tenant  of  theirs.  August  25th,  he  b^an  dealing  with  Fors- 
berg. Told  defendants  that  Forsberg  had  not  all  cash,  and 
they  agreed  to  take  a  mortgage  for  part,  if  he  would  buy. 
Thought  Forsberg  would  pay  $30,000,  of  which  $7,500  would 
be  cash.  This  was  September  18th.  Told  them  commission 
would  be  3  per  cent,  and  they  calculated  the  same.  They  agreed 
to  take  $32,500,  with  $7,500  cash,  or  $30,000  with  $10,000 
cash.  Told  them  he  knew  he  could  close  the  deal.  Forsberg 
wanted  to  accept  the  $30,000  proposition  in  order  to  save  $2,- 
500,  and  asked  a  few  days  to  get  the  money.  Told  defendants 
Forsberg  would  take  the  property.  Wanted  them  to  give  him 
exclusive  right  of  sale,  or  an  option  for  several  days.  Said 
they  would  not  give  exclusive  right  of  sale,  but  would  pay  the 
commission  if  he  sold  to  Forsberg.  Told  them  Forsberg  had 
agreed  to  the  $30,000  offer,  and  wanted  two  days  to  get  his 
money  to  pay  the  cash  part.  Told  them  the  names  of  several 
proposed  purchasers,  and  that  if  sold  to  one  of  them  he  would 
claim  the  commission.  They  said  Forsberg  is  your  client,  and 
if  you  sell  him  will  pay  the  commission.  Went  to  New  York 
for  two  days  and  from  there  wrote  Forsberg,  who  telegraphed 
his  intention  to  buy,  asking  witness  to  return  at  the  earliest 
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moment  Upon  his  return  two  days  later,  called  defendants 
on  phone  and  told  them  he  was  ready  to  close  the  deal  with 
Forsberg.  Defendants  replied  they  had  sold  the  property  that 
afternoon  at  4  o'clock  to  an  out-of-town  party,  whose  name  they 
did  not  know.  Said  one  Gadsby  had  made  the  sale.  Learn- 
ing that  Forsberg  was  the  purchaser,  demanded  commissions 
which,  after  a  day  or  two,  they  declined  to  pay.  Defendants 
subsequently  admitted  that  they  knew  Forsberg  was  the  pur- 
chaser. The  customary  broker's  commission  is  3  per  cent. 
Cross-examined,  he  said  that  Forsberg  had  been  a  tenant  of 
the  property  for  two  or  three  years.  Forsberg  asked  him  to 
negotiate  the  mortgage.  Forsberg  accepted  the  $30,000  propo- 
sition. Had  never  obtained  an  exclusive  right  to  sell  the 
property;  was  refused  it.  Did  not  see  Forsberg  after  starting 
to  New  York,  until  the  sale  had  been  made.  Did  not  make 
the  sale,  but  Forsberg  had  agreed  to  the  terms.  Heard  that 
the  sale  had  been  made  for  cash. 

Forsberg  testified  that  he  closed  the  purchase  with  Gadsby. 
Had  agreed  with  plaintiffs  to  take  the  property  at  $30,000, — 
$10,000  cash  and  $20,000  secured  by  a  mortgage  on  the  prop- 
erty. Gadsby  came  to  see  him  the  day  after  he  telegraphed 
plaintiff  of  his  final  acceptance.  Said  that  he  could  get  the 
property  on  reasonable  terms.  He  came  back  and  asked  if  I 
would  give  $27,500  cash,  to  which  I  agreed.  We  signed  the 
contract  the  next  day.  Did  not  tell  Gadsby  of  negotiations 
with  plaintiff.  Had  wanted  to  buy  the  property  for  a  long 
time,  nothing  plaintiff  said  induced  the  purchase.  Was  will- 
ing to  buy  on  the  terms  proposed  by  him.  It  is  possible  I 
could  have  arranged  for  the  $10,000  cash  sale  and  $20,000 
mortgage.  Had  about  $7,000  when  purchase  was  made  and 
had  to  borrow  part.  Obtained  $20,000  by  mortgage  on  the 
property.  $15,000  on  first  mortgage,  and  $5,000  by  second 
mortgage  to  Gadsby.  His  reason  for  dealing  with  Gadsby  was^ 
that  he  saved  $2,500. 

Defendants  admitted  the  sale  to  Forsberg  for  $27,500,  and 
plaintiff  rested.     The  direction  of  the  verdict  followed. 
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Mr.  Eugene  A.  Jones  and  Oeorge  Curtis  Shinn  for  the  ap- 
pellant. 

Mr,  John  C.  Fay  and  Chas.  W.  Arth  for  the  appellees. 

Mr.  Chief  Justice  Shepabd  delivered  the  opinion  of  the 
Court: 

It  is  well  settled  that  where  a  broker  authorized  to  make  a 
sale  finds  a  purchaser  willing  and  able  to  buy  on  the  authorized 
terms,  and  the  owner  makes  the  sale  himself,  or  the  consumma- 
tion of  the  sale  is  prevented  by  his  refusal  or  fault,  the  broker 
is  entitled  to  his  compensation.  Bryan  v.  Ahert,  3  App.  D. 
C.  180-187;  Dotson  v.  Milliken,  27  App.  D.  C.  600-614; 
209  U.  S.  237,  52  L.  ed.  768,  28  Sup.  Ct.  Rep.  489. 

Were  it  not  for  the  reservation  by  the  defendants  of  the 
right  to  sell  through  other  agents,  there  could  be  no  doubt 
of  the  plaintiff's  right  to  recover  under  the  evidence  submitted. 
By  reason  of  an  admitted  denial  of  the  exclusive  right  of  sale 
to  the  plaintiff,  it  is  contended  that  the  case  is  governed  by 
the  rule  established  in  the  case  of  Daniel  v.  Columbia  Heights 
Land  Co.  9  App.  D.  C.  483.  In  that  case  it  appears  that  plain- 
tiff had  been  informed  by  the  owner  that  the  property  was  and 
had  been  in  the  hands  of  another  agent  for  sale  on  the  same 
terms  stated  to  him;  and  that  whichever  agent  should  con- 
summate it  would  receive  the  commission.  Plaintiff  assent- 
ted  thereto.  The  property  was  well  known  to  the  party  sub- 
sequently purchasing,  who  had  wanted  to  buy  it,  but  was  not 
'  prepared  to.  He  saw  the  signs  of  both  agents  on  the  lot 
Plaintiff  advertised  the  property,  and  saw  the  purchaser,  offer- 
ing it  to  him  at  the  price  fixed.  Shortly  after,  the  purchaser 
effected  a  loan  that  enabled  him  to  buy,  and  employed  a  brok- 
er to  effect  the  purchase.  The  broker  saw  plaintiff  and  the 
other  agent,  and  finally  closed  with  the  latter.  The  owner  made 
the  deed,  and  paid  the  agent  who  closed  the  sale;  having  no 
knowledge  that  the  plaintiff  had  anything  to  do  with  finding 
the  purchaser  or  inducing  him  to  buy.  Holding  that,  under 
the  conditions,  plaintiff  was  not  entitled  to  recover  a  oommis- 


Digitized  by 


Google 


8HINN  V,  EVANS.  809 

D.  C]  Opinion  of  the  Court. 

sion  of  the  owner,  it  was  said  that,  by  consenting  to  the  ar- 
rangement, plaintiff  incurred  the  risk  of  competition  and  the 
chance  of  the  loss  of  commissions.  That  the  obligation  to  pay 
the  commission  must  be  confined  to  the  terms  in  which  it  was 
expressed;  it  was  not  to  pay  one  who  might  find  a  purchaser, 
but  the  one  who  should  produce  him  and  consummate  the  sale. 
That  the  most  plaintiff  could  claim  was  that  he  came  near 
making  the  sale,  and  would  have  done  so  had  not  the  purchaser 
finally  closed  with  the  other  ag^it.  That  under  the  arrange- 
ment made,  it  was  the  duty  of  the  owner  to  act  impartially 
between  the  two  agents,  and  not  to  collude  with  either;  but 
he  was  not  called  upon  to  inquire  into  and  adjudicate  the  con- 
flicting claims  of  the  agents ;  such  a  rule  would  be  unreasonable, 
for  under  it  an  owner  could  safely  have  but  one  ogent.  In 
conclusion  it  was  said:  "It  is  hard  upon  the  plaintiffs  to  lose 
the  profits  they  had  labored  to  make  in  the  sale  of  the  prop- 
erty; but  that  was  one  of  the  incidental  risks  of  the  competi- 
tion they  had  entered  into,  and  affords  no  reason  why  the  de- 
fendant, who  had  no  agency  in  that  loss,  should  be  required 
to  make  it  good.^^  The  learned  trial  justice  was  evidently  of 
the  opinion  that  the  evidence  offered  by  the  plaintiff  brought 
the  case  within  the  rule  laid  down  in  Daniel  v.  Columbia 
Heights  Land  Co. 

The  court  is  never  justified  in  directing  a  verdict  except  in 
cases  where,  conceding  the  truthfulness  of  the  witnesses  and 
giving  full  effect  to  every  legitimate  inference  that  may  be 
deduced  from  their  testimony,  it  is  nevertheless  plain  that  the 
party  has  not  made  out  a  case  sufficient  in  law  to  entitle  him 
to  a  verdict  Adams  v.  Washington  &  0.  R.  Co,  9  App.  D.  C. 
26-31 ;  Capital  Traction  Co,  v.  Brown,  29  App.  D.  C.  473- 
476,  12  L.RA.(N.S.)  831,  10  A.  &  E.  Ann.  Cas.  813. 

Applyig  this  rule  to  the  evidence  of  the  plaintiff,  we  think 
the  case  is  not  clearly  brought  within  the  rule  of  Daniel  v. 
Columbia  Heights  Land  Co.  which  we  unhesitatingly  reaffirm. 
It  is  true  that  the  plaintiff  was  denied  the  exclusive  right  of 
sale  when  applied  for,  and  that,  while  he  had  procured  a  pur- 
chaser willing  and  able  to  buy  on  the  authorized  terms,  an* 
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other  persun  actually  effected  the  sale  at  a  less  price.  I>e> 
fendants  knew  when  they  made  the  sale  that  the  purchaser, 
stimulated  by  plaintiff,  was  willing,  as  well  as  able,  to  close 
the  sale  on  the  terms  authorized  by  them.  It  does  not  appear 
that  they  had,  in  exercise  of  their  reserved  right,  actually  em- 
ployed another  agent.  It  may  be,  as  reasonably  inferred  from 
the  evidence,  that  Oadsby  acted  in  the  transaction  as  the  agent 
of  the  purchaser,  as  that  he  acted  as  the  agent  of  defendants. 
If  he  acted  as  the  agent  of  the  purchaser  in  procuring  more 
satisfactory  terms,  and  raising  part  of  the  money,  the  defend- 
ants cannot  escape  liability  to  the  plaintiff,  by  merely  making 
the  sale  themselves  on  different  terms.  Bryan  v.  Abert,  3  App. 
D.  C.  180-187. 

Any  reasonable  doubt  as  to  the  inference  whether  Gadsby 
was  the  agent  of  the  purchaser  or  of  the  defendants  must,  under 
the  rule  stated,  be  resolved  in  favor  of  the  plaintiff.  This  in- 
ference is  to  some  extent  strengthened  by  the  fact  testified  to, 
that  defendants  denied  knowing  who  the  purchaser  was  when 
inquired  of  by  plaintiff,  before  the  sale  was  actually  completed. 
We  are  of  the  opinion,  therefore,  that  it  was  error  to  direct 
the  verdict  for  the  defendants.  It  must  be  remembered  that 
what  we  have  said  is  applied  only  to  the  case  as  made  by 
the  evidence  in  the  record. 

If,  upon  another  trial,  no  other  evidence  should  be  intro- 
duced, tie  plaintiff  would  be  entitled  to  a  verdict  The  defend- 
ants may,  however,  introduce  evidence  sufficient  to  bring  their 
case  witiiin  the  rule  of  Daniel  v.  Columbia  Heights  Land  Co. 
supra.  In  such  event,  the  whole  of  the  evidence  may  be  sub- 
mitted to  the  determination  of  the  jury,  with  instructions  em- 
bodying the  applicable  principles  of  law,  stated  above. 

The  judgment  will  be  reversed,  with  costs,  and  the  cause  re- 
manded with  direction  to  grant  a  new  trial       Reversed. 
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1.  The  burden  of  proof  on  the  junior  party  to  an  interference  ia  nd 

shifted  by  the  fact  that  a  patent  wae  iaaued  to  him  pending  the  appli- 
cation of  the  senior  party. 

2.  Concurrent,  adverse  decisions  of  the  Patent  Office  impose  a  serious  bur* 

den  upon  the  losing  party  on  an  appeal  by  him  to  this  court. 
4.  Upon  a  review  of  the  evidence  in  an  interference  involving  the  inven- 
tion of  a  process  for  wood  preservation,  a  decision  of  the  Commis- 
sioner of  Patents  awarding  priority  to' the  legal  representatives  of 
the  deceased  junior  party,  on  the  ground  that  he  was  the  first  to 
conceive  the  invention,  and  did  not  derive  his  knowledge  from  the 
senior  party,  and  that  he  was  diligent  in  reducing  to  practice,  was 
affirmed, 

Na  653.     Patent  Appeals.     Submitted  May  8,  1911.     Decided  May  24, 

1911. 

Heabino  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents  in  an  interference  case.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  WUkithson,  Fisher,  A  Witherspoon  and  Mr.  F.  P. 
Fish  for  the  appellant. 

Mr.  J.  Nota  McOill  and  Mr.  C  H.  Duell  for  the  appellee. 

Mr.  Chief  Justice  Shbpabd  delivered  the  opinion  of  the 
Court: 

This  is  an  interference  proceeding  involving  priority  of  in^ 
vention  of  a  process  for  wood  preservation,  defined  in  the  fol- 
lowing issue: 

^'The  herein-described  process  of  preserving  wood,  consist- 
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ing  in  saturating  the  wood  with  creosote  oil  nnder  pressure 
while  entirely  submerged,  then  removing  all  free  oil,  and  then 
immediately  subjecting  the  wood  to  the  action  of  a  vacuum 
to  withdraw  most  of  the  oil  from  the  pores  and  cells  thereof." 

Max  Buping  filed  application  October  10th,  1904.  Cuthbert 
B,  Lowry  filed  October  28d,  1905,  and  obtained  a  patent  Sep- 
tember 18th,  1906.  As  the  first  patent  issued  pending  the 
application  of  Ruping,  it  was  rightly  held  that  the  burden  of 
proof  resting  on  Lowry  as  the  junior  party  was  not  shifted. 

The  three  tribunals  of  the  Office  in  succession  awarded  prior- 
ity to  Lowry. 

The  earliest  date  awarded  Buping  was  that  of  filing  his  ap- 
plication, but  each  tribunal  found  that  it  made  no  diflFerence 
if  his  claim  of  date  September,  1904,  be  allowed  him. 

The  Examiner  of  Interferences  found  that  Lowry  conceived 
the  invention  long  prior  to  Buping's  introduction  of  it  into 
this  country,  and  that  he  did  not  derive  his  knowledge  of  it  from 
Buping's  agents.  That  he  successfully  reduced  it  to  practice 
with  an  experimental  apparatus  in  the  shops  of  the  "Big  Four** 
Railroad  Company,  at  Biverside,  Ohio,  in  November,  1908. 
That  he  communicated  it  to  others,  and  in  the  spring  of  1904 
began  efforts  to  build  a  plant  at  Shirley,  Indiana,  for  the  op- 
eration of  the  process,  which  was  prosecuted  with  diligence, 
and  the  process  put  into  commercial  operation  on  the  comple- 
tion of  the  plant.  He  found  that  Lowry's  claim  of  conception 
in  the  spring  of  1902  had  not  been  sufficiently  corroborated. 

The  £xaminer-in-Chief  concurred  with  the  Examiner  of  In- 
terferences in  all  respects  save  the  reduction  tp  practice  at 
Biverside  in  1903. 

On  accoxmt  of  Lowry's  earlier  and  independent  conception, 
and  subsequent  diligence,  they  concurred  in  awarding  priority 
to  hinu 

The  Commissioner  agreed  in  all  respects  with  the  Examiner 
of  Interferences. 

Lowry  died  during  the  taking  of  the  testimony,  and  the  liti< 
gation  has  been  continued  by  his  legal  representatives. 
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The  concurring  decisions  in  favor  of  Lowry  impose  a  serioua 
burden  upon  Ruping  on  this  final  appeal. 

An  able  and  earnest  attack  has  been  made  upon  the  conclu- 
sions of  the  Commissioner.  The  contention  is  that  the  evi- 
dence on  behalf  of  Lowry  utterly  fails  to  show  a  conception 
of  the  process  by  Lowry,  much  less  its  reduction  to  practice 
at  Riverside  in  1903 ;  that  Ruping  conceived  the  same  earlier, 
introduced  its  knowledge  into  this  country  early  in  1904,  and 
that  it  was  communicated  by  his  agents  to  Lowry.  It  is  fur- 
ther contended  that,  in  any  view  of  his  claim  of  conception, 
Lowry  was  not  following  it  up  with  diligence  at  the  time  of 
Ruping's  entry  in  the  field. 

In  the  light  of  these  contentions,  we  have  carefully  examined 
and  considered  the  entire  evidence  presented  in  the  record.  It 
has  been  fully,  fairly,  and  ably  reviewed  in  the  several  deci- 
sions below.  We  think  it  unnecessary  to  do  more  than  state 
our  conclusions.  We  are  not  convinced  that  there  was  error 
in  the  award  of  priority  to  Lowry's  representatives.  We  agree 
with  the  Commissioner  that  the  earliest  date  to  be  given  to 
Ruping  is  that  of  making  his  application,  and  that  Lowry  had 
an  earlier  and  independent  conception  of  the  process  of  the 
issue.  While  we  doubt  that  his  evidence  of  reduction  to  prac- 
tice at  Riverside  in  1908  is  sufficient,  we  think  that  he  had  a 
clear  conception  of  it  at  the  time,  and  communicated  it  to 
others  before  receiving  information  of  Ruping's  disclosures. 

In  considering  the  knowledge  that  Lowry  may  have  had  of 
Ruping's  process,  as  claimed,  we  concur  with  the  Examiner 
of  Interferences  that  some  confusion  is  due  to  the  resemblances 
between  the  process  disclosed  by  Ruping^s  prior  patent  and 
that  of  the  issue.  Both  processes  disclose  what  has  been  called 
the  empty-cell  method  as  contradistinguished  from  the  full-cell 
method  that  had  been  practised  generally  in  preparing  railway 
timbers.  The  initial  step  of  the  Ruping  patent  was  the  sub- 
jection of  the  wood  to  a  strong  air  pressure.  Thi«  step  is 
omitted  in  the  Lowry  process.  Another  difference  is  the  time 
of  application  of  the  vacuum  relative  to  the  time  of  removal 
of  the  free  oil,  which  is  expressed  as  follows  in  the  issue:  '^Then^ 
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Temoving  all  free  oil,  and  then  immediately  subjecting  the  wood 
to  the  action  of  a  vacuum."  We  agree  also  that  the  evidence 
is  sufficient  to  shov7  that  Lowry,  prior  to  the  experiments  with 
the  Ruping  process  at  Perth  Amboy,  in  April,  1904,  had  begun 
plans  for  the  erection  of  the  Shirley  plant,  which  were  diligent- 
ly followed  by  completion  and  the  practice  of  the  process  on  a 
large  scale. 

For  the  reasons  given,  the  decision  will  be  affirmed. 

It  is  so  ordered,  and  that  this  decision  be  certified  to  the 
-Commissioner  of  Patents.  AffirmecL 


DE  KANDO  V.  ARMSTRONG. 


Patents;  Knowledoe  or  Oonoeption  aitd  Disolosubb;  DsAwnros  as  K»- 
DUcnoN  TO  Praoticb;  Reduotion  to  Pbactice;  Fobeion  iNVEzmomi, 
Reduotion  to  Practice  or. 

1.  The  knowledge  sufficient  to  defeat  a  patented  invention,  or  the  right  to 

a  patent  for  an  invention  which  has  heen  reduced  to  practice,  must 
be  more  than  mere  knowledge  of  a  conception  or  disclosure  of  a  con- 
ception. 

2,  The  representation  of  the  conception  of  an  idea  by  means  of  drawings 

■  is  not  such  an  embodiment  into  practical  and  useful  form  as  will 
negative  novelty. 

:3.  An  invention  cannot  be  completed  by  anything  short  of  a  reduction  to 
practice.     (Following  Nelson  v,  Paucette,  33  App.  D.  C.  217.) 

4.  An  invention  is  reduced  to  actual  practice  prior  to  the  filing  date  only 
when  a  mechanical  embodiment  of  it  is  made  in  such  form  as  to  be 
capable  of  practicable  and  successful  use.  (Following  Sherwood  v. 
Dreweon,  29  App.  D.  C.  161.) 

.6.  Where  the  senior  party  to  an  interference  conceived  his  invention  about 
three  years  before  he  filed  his  application,  which  was  the  date  of  his 
reduction  to  practice,  and  between  the  time  of  his  eonceptien  and  the 
time  of  the  filing  of  his  application,  the  invention  was  conceived  by 
the  other  party,  a  foreign  inventor,  nsed  abroad  and  disclosed,  but 
oot  reduced  to  practice  in  this  country, — it  was  held  that  the  senior 
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party  was  entitled  to  an  award  of  priority  notwithstanding  bis  con- 
ceded lack  of  diligence  in  actually  reducing  to  practice. 

No.  694.     Patent  Appeala.     Submitted  May  8,  1911.     Decided  May  24, 

1911. 

Hearing  on  an  appeal  from  a  decision  of  the  Commissioner 
-of  Patents  in  an  interference  case.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  Edgar  Bvll  for  the  appellant 

Mr.  Albert  0.  Davis  and  Mr.  Arthur  A.  Buck  for  the  ap- 
^llee. 

Mr.  Justice  Van  Obsdsl  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  [by  Coloman  DeKando]  from  the  Com- 
missioner of  Patents,  awarding  priority  of  invention  to  appellee, 
Albert  H.  Armstrong,  the  senior  party.  The  invention  re- 
lates to  the  control  of  induction  motors  used  in  the  movement 
of  railway  cars,  and  is  described  in  the  opinion  of  the  Ex- 
aminers-in-Chief  as  follows: 

"The  interference  relates  to  improvement  in  the  control  of 
induction  motors  when  used  in  the  propulsion  of  railway  cars 
in  which  the  wheels  of  the  same  car,  or  of  diflFerent  cars  in  the 
.same  train,  are  apt  to  differ  in  diameter.  When  two  like  in- 
duction motors  derive  their  current  from  the  same  source,  they 
revolve  at  the  same  angular  speed;  but  where  the  wheels  are 
of  different  diameters,  and  the  motors  are  connected  to  the 
axles,  this  relation  is  impossible.  The  difference  in  diameter 
necessitates  different  angular  velocities.  For  the  purpose  of 
overcoming  this  difficulty  and  properly  distributing  the  load 
upon  the  motors,  a  permanent  resistance  is  placed  in  the  second- 
ary circuit  of  the  motor,  which  is  driven  by  the  wheels  of 
larger  diameter  for  the  purpose  of  increasing  the  slip,  while 
giving  the  same  torque,  and  thus  equally  distributing  the 
load.'^ 
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The  issue  is  as  follows: 

"1.  In  combination  with  a  vehicle,  a  plurality  of  induction 
motors  mechanically  connected  to  the  driving  wheels  of  said 
vehicle,  means  imder  the  control  of  the  motorman  for  controll- 
ing said  motors  simultaneously,  and  means  for  adjusting  the 
relative  torque  of  said  motors. 

^^2.  In  combinations  with  a  vehicle,  a  plurality  of  induction 
motors  mechanically  connected  to  the  driving  wheels  of  said 
vehicle,  means  under  the  control  of  the  motorman  for  controll- 
ing said  motors  simultaneously,  and  means  for  adjusting  in- 
dependently the  relative  resistances  of  the  secondary  circuits  of 
said  motors. 

"8.  In  combination  with  a  vehicle,  a  plurality  of  induction 
motors  mechanically  connected  to  the  driving  wheels  of  said 
vehicle,  a  controlling  switch  adapted  to  vary  simultaneously 
the  resistances  in  the  secondary  circuits  of  said  motors  to  con- 
trol the  speed  of  the  vehicle,  and  means  for  adjusting  independ- 
ently the  relative  resistances  in  the  secondary  circuits  of  said 
motors  to  vary  the  relative  speed  torque  characteristics  of  said 
motors. 

"4.  In  combination  with  a  vehicle,  a  plurality  of  induction 
motors  mechanically  connected  to  the  driving  wheels  of  said 
vehicle,  a  switch  under  the  control  of  the  motorman  for  con- 
trolling said  motors  simultaneously,  and  independent  adjustable 
resistances  placed  near  the  several  motors  and  connected  in 
their  secondary  circuits." 

On  June  28,  1905,  appellee  filed  an  application  in  the  Patent 
OflSce  for  a  patent  on  the  invention  in  issue,  which  was  granted 
February  6,  1906.  Appellant's  application  was  filed  July  3^ 
1906.  With  the  filing  dates  before  us,  we  will  review  briefly 
what  the  respective  parties  did  prior  to  entry  into  the  Patent 
Office.  It  appears  that  appellant  made  his  invention  abroad, 
and  put  it  into  actual  use  prior  to  the  spring  of  1904  on  what 
is  known  as  the  Valtellina  Railway  in  Italy.  It  appears  that 
in  March,  1904,  one  Waterman  went  to  Europe  and  met  the 
appellant  at  Budapest,  where  the  details  of  appellant's  in- 
vention were  explained  to  him.    He  also  saw  the  invention  in 
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use  on  the  ^altellina  road  in  Italy.  In  addition,  appellant 
furnished  Waterman  with  an  elaborate  written  description  of 
the  invention.  That  document,  together  with  notes  he  had 
made,  Waterman  brought  with  him  to  the  United  States,  where 
he  arrived  on  May  5,  1904.  Within  a  few  days  after  his 
arrival,  he  communicated  his  information  in  detail  to  one 
Stillwell,  a  distinguished  electrician  in  New  York.  Waterman 
made  a  preliminary  written  report  to  Stillwell  on  June,  7,  1904. 
During  the  following  year  Waterman  described  the  invention 
to  a  number  of  electrical  engineers,  among  whom  was  one  De 
Muralt,  now  professor  of  electrical  engineering  in  the  Uni- 
versity of  Michigan.  It  also  appears  that  Waterman  explained 
the  invention  to  the  American  Institute  of  Electrical  Engineers 
on  June  19,  1905. 

Appellee  testified  that  the  conception  of  this  invention  oc- 
curred to  him  in  1894  or  1895,  when  he  was  considering  the 
problem  involved  in  three-phase  induction  motors.  Two  parties 
are  named  by  him  with  whom  this  problem  was  discussed. 
One  witness,  Berg,  testifies  that  between  1893  or  1894  and 
1897  he  and  appellee  worked  together  on  the  designing  of  in- 
duction motors  and  alternating  current  generators.  It  also 
appears  that  about  1897  appellee  prepared  designs  for  a  con- 
trol system  which  was  used  in  what  was  known  as  the  Varese 
railway  line  in  Italy;  and  that  while  the  system  used  in  that 
line  was  not  the  one  of  the  invention,  appellee  discussed  the 
present  invention  with  two  witnesses.  Berg  and  Steinmetz,  at 
that  time.  Steinmetz  testifies  that  Armstrong  disclosed  the 
invention  to  him  as  early  as  1894  or  1895.  This  disclosure  he 
says  embraced  the  idea  of  a  permanent  resistance  to  take  care 
of  the  problem  of  unequally  sized  wheels.  The  dates  of  dis- 
closure fixed  by  appellee's  witnesses  vary  from  1894  to  1901 
or  1902.  It  was,  however,  found  by  the  tribunals  of  the  Patent 
Office  that  the  matters  disclosed  by  appellee  did  not  embrace 
the  present  invention,  and  that  the  appellee  is  not  entitled  to 
a  date  of  conception  prior  to  1902. 

Appellee,  in  his  statement,  alleges  conception  and  disclosure 
of  the  invention  in  1895;  that  drawings  were  made  May  8, 
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1905;  that  no  model  was  made,  and  that  he  has  never  em- 
bodied the  invention  in  a  full-sized  machine.  Proof  of  what 
the  appellee  actually  did  has  been  greatly  simplified  by  the  fol- 
lowing statement  of  his  counsel  in  their  brief:  We,  of  course^ 
do  not  make  any  claim  that  Armstrong  was  diligently  proceed-  • 
ing  to  reduce  his  invention  to  practice  from  the  time  wheu 
he  first  conceived  it,  up  to  the  time  when  he  filed  his  applica- 
tion. We  do  claim  that  he  has  definitely  proven  a  date  of  con- 
ception at  least  as  early  as  1902 ;  that  when  he  saw  an  oppor- 
tunity to  use  his  invention  commercially,  he  wrote  his  attorney 
about  it,  and  that  his  attorney  diligently  filed  a  patent  applica- 
tion for  Armstrong."  Conception  of  the  invention  was,  we 
think,  correctly  accorded  appellee  by  the  Patent  OflBce  a^  early 
as  1902.  From  the  statement  of  counsel,  his  filing  date  must 
be  fixed  as  the  date  of  constructive  reduction  to  practice.  Ap- 
pellee, therefore,  had  not  reduced  the  invention  to  practice  at 
the*time  of.  the  disclosure  of  Waterman.  This  narrows  the 
case  to  a  single  question  of  law:  Was  the  knowledge  possessed 
by  Waterman  and  disclosed  by  him  to  others  skilled  in  the- 
art  and  competent  to  understand  it,  with  suflScient  clearness  to* 
enable  them  to  have  reduced  the  invention  to  practice,  equiva- 
lent to  a  reduction  to  practice  of  the  invention  in  this  country  ? 
If  it  was  not,  it  is  clear  that  appellee  must  prevail. 

Section  4886,  Kev.  Stat.,  U.  S.  Comp.  Stat.  1901,  p.  3382,. 
provides  that  before  an  inventor  is  entitled  to  a  patent,  his  in- 
vention must  not  have  been  *^nown  or  used  by  others  in  thi& 
country  before  his  invention  or  discovery  thereof,  and  not  pat- 
ented or  described  in  any  printed  publication  in  this  or  any 
foreign  country  before  his  invention  or  discovery  thereof."  It 
appears  from  this  that  before  an  inventor  is  entitled  to  a  patent 
for  his  invention  four  things  must  not  exist, — the  invention 
must  not  be  known  by  others  in  this  country;  it  must  not 
be  in  use  or  have  been  used  in  this  country;  it  must  not 
have  been  patented  in  this  or  any  foreign  country;  it  must 
not  have  been  described  in  any  printed  publication  in  this 
or  any  foreign  country.  It  must  be  conceded  that  on  appellee's 
filing  date,  his  date  of  reduction  to  practice,  appellant's  foreign 
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invention  was  known  in  this  country.  But  the  date  of  appel- 
lee's discovery  relates  back  to  his  date  of  conception,  which 
was  prior  to  Waterman's  disclosure  of  appellant's  invention 
here. 

It  follows,  then,  diat  before  the  knowledge  of  appellant'^ 
invention  here  can  constitute  a  bar  to  appellee's  right  to  his 
patent,  it  must  operate  as  a  reduction  to  practice  in  this  coun- 
try. Any  knowledge  or  use  of  the  invention  by  appellant 
abroad,  in  the  absence  of  a  patent  or  description  in  a  printed 
publication  prior  to  appellee's  date  of  invention  or  discovery,, 
cannot  deprive  appellee  of  his  right  to  a  patent.  Rev.  StaL. 
sec.  4928,  U.  S.  Comp.  Stat.  1901,  p.  3396.  All  that  appel- 
lant did  abroad  was  a  nullity  in  so  far  as  it  affected  the  right 
of  appellee.  If,  therefore,  appellee's  right  is  to  be  destroyed^ 
it  must  be  because  of  the  knowledge  imparted  to  Waterman, 
which,  however  complete,  amounts  to  nothing  more  than  proof 
of  conception  and  disclosure,  since  all  consideration  of  what 
appellant  did  in  Europe  must  be  eliminated.  The  device  em- 
bodied in  appellant's  invention  had  not  been  constructed  in 
this  country  at  the  time  appellee  filed  his  application  and  con- 
structively reduced  his  invention  to  practice. 

The  knowledge  suflScient  to  defeat  a  patented  invention,  or 
the  right  to  a  patent  for  an  invention  which  has  been  reduced 
to  practice,  must  be  more  than  mere  knowledge  of  a  concep* 
tion  or  disclosure  of  a  conception.  It  has  long  been  held  that 
the  representation  of  the  conception  of  an  idea  by  means  of 
drawings  is  not  such  an  embodiment  into  practical  and  useful 
form  as  will  negative  novelty.  It  is  likewise  settled  law  that 
an  invention  cannot  be  completed  by  anything  short  of  a  re- 
duction to  practice.  Curtis,  Patents,  §  87a ;  Automatic  Weigh- 
ing Mach,  Co.  V.  Pneumatic  Scale  Corp.  92  C.  C.  A.  206,  166 
Fed.  288,  299 ;  Nelson  v.  Faucette,  33  App.  D.  C.  217.  Robin- 
son, in  his  work  on  Patents,  vol.  1,  f  227,  defines  the  knowledge 
sufficient  to  defeat  the  right  to  a  patent,  as  follows:  ^'It  is 
to  be  remembered,  however,  that  'knowledge'  in  this  sense, 
means  such  an  acquaintance  with  the  invention  on  the  part  of 
the  public  as  renders  it  available  to  them  as  a  practically  opera- 
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tive  means.  If  their  knowledge  is  derived  from  use  in  this 
<;ountry;  the  use  must  be  of  such  a  kind  as  imparts  this  in- 
formation. If  it  rests  on  any  foreign  or  domestic  patent  or 
publication^  these  must  be  sufficient  to  accomplish  the  same 
result.  In  neither  of  these  cases  must  there  be  any  necessity 
for  the  exercise  of  additional  inventive  skiU,  since,  with  the 
employment  of  the  creative  faculties,  in  the  adaptation  of  any 
invention  to  the  public  use,  another  obligation  is  incurred  which 
<ian  only  be  discharged  by  protecting  that  inventor  in  the  ex- 
clusive use  of  the  invention.  Thus  we  arrive  at  a  more  perfect 
iind  exhaustive  definition  of  this  attribute  of  novelty,  and  see 
that  an  invention  is  to  be  regarded  as  new  whenever  it  has  not 
already  been  brought  within  the  practical  knowledge  of  the 
public  as  an  operative  means,  either  through  prior  use  at  home, 
or  through  a  prior  patent  or  a  prior  publication." 

Knowledge  required  by  the  statute  is  more  than  a  mere 
mental  concept  It  must  be  the  result  of  some  act  that  amounts 
to  invention.  "Every  invention  contains  two  elements:  (1) 
An  idea  conceived  by  the  inventor;  (2)  An  application  of  that 
idea  to  the  production  of  a  practical  result.  Neither  of  these 
elements  is  alone  sufficient.  An  unapplied  idea  is  not  an  in- 
vention. The  application  of  an  idea,  not  original  with  the 
person  who  applies  it,  is  not  an  invention.  Hence,  the  inven- 
tive act  in  reality  consists  of  two  acts, — one  mental,  the  con- 
ception of  an  idea ;  the  other  manual,  the  reduction  of  the  idea 
to  practice."  1  Kobinson,  Patents,  Tf  77.  No  manual  act  which 
would  amount  to  a  reduction  of  appellant's  idea  to  practice 
occurred  in  this  country.  Nothing  had  been  done  by  Water- 
man and  his  associates  up  to  the  time  appellee  filed  his  ap- 
plication which  amounted  to  a  reduction  to  practice.  The  di&- 
-closure  of  Waterman  was  that  of  a  foreign  invention,  of  which 
we  can  take  no  cognizance.  Hence,  for  our  purpose,  the  dis- 
closure was  nothing  more  than  that  of  a  mental  concept.  The 
fact  that  Waterman  gained  that  concept  from  what  he  saw 
and  heard  cannot  avail  appellant  to  any  greater  extent  than  if 
it  had  originated  with  him  at  the  date  of  Waterman's  disclosure. 
It  is  a  general  riile  that  an  invention  is  reduced  to  actual  prac- 
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tice  prior  to  the  filing  date  only  when  a  mechanical  embodiment 
of  it  is  made  in  such  form  as  to  be  capable  of  practical  and 
successful  use.  ^'Beduction  to  practice  must  produce  something 
of  practical  use,  coupled  with  a  knowledge,  preferably  by  actual 
trial,  that  the  thing  will  work  practically  for  the  intended  pur- 
pose. The  conception  may  give  rational  hopes  of  future  fulfil- 
ment of  the  purpose  at  which  it  aims;  but  if,  as  a  matter  of 
practice,  it  falls  short  of  success,  it  is  not  a  sufficient  reduction 
to  practice.  Complete  invention  amounts  to  demonstration.'' 
Sherwood  v.  Drewson,  29  App.  D.  C.  161. 

In  the  case  of  Doyle  v.  Spaviding,  19  Fed.  744,  a  patent 
was  assailed  on  the  ground  that,  before  the  date  of  the  invention 
covered  thereby,  certain  persons  residing  in  this  country  pos- 
sessed knowledge  of  such  invention,  having  used  it  in  the  city  of 
Sheffield,  England,  before  coming  here.  Answering  this  con- 
tention, the  court  said:  ^^ After  a  careful  consideration  of  the 
provisions  of  the  three  sections  of  the  patent  act  which  bear 
upon  the  subject  (sees.  4886,  4920,  and  4923,  Rev.  Stat), 
we  are  of  the  opinion  that  the  use,  or  a  knowledge  of  the  use, 
of  an  invention  in  a  foreign  country  by  persons  residing  in 
this  country  will  not  defeat  a  patent  which  has  here  been  grant- 
ed to  a  bona  fide  patentee  who,  at  the  time,  was  ignorant  of 
the  existence  of  the  invention  or  its  use  abroad." 

The  right  of  appellee  to  a  patent  cannot  be  superseded  by  any 
act  of  appellant's  short  of  a  reduction  to  practice  prior  to  appel* 
lee's  filing  date.  Had  his  foreign  invention  been  reduced  to 
practice  here  prior  to  that  date,  appellee's  conceded  lack  of  dili- 
^nce  would  have  been  sufficient  to  have  entitled  appellant  to 
the  award  of  priority ;  but,  inasmuch  as  his  reduction  to  practice 
abroad  cannot  be  considered,  appellee  must  be  regarded  as 
the  prior  inventor. 

The  decision  of  the  Conunissioner  of  Patents  is  affirmed, 
and  the  derk  is  directed  to  certify  these  proceedings  as  by  law 
required.  Affirmed. 

YoL  XXXVn.— 21. 
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Patents;  Disolosube;  Iittebfebbncb;  Bubdef  of  Pboof;  Right  to  Makk 

Claihs. 

1.  Where  the  junior  party  to  an  interference,  relying  for  conception  and 

disclosure  upon  an  earlier  and  rejected  application,  has  copied  into 
his  application  in  interference  the  drawings  of  his  earlier  application, 
but  has  added  to  its  specifications,  and  has  also  copied  into  it  the 
claims  of  a  patent  granted  the  senior  party,  the  burden  is  upon  him 
to  show  very  clearly  that  he  really  had  a  conception  of  the  inven- 
tion, and  disclosed  it  in  his  earlier  application. 

2.  Where  a  party  in  interference  with  a  patentee  suggested  in  his  earlier 

application  the  problem  which  the  other  party  solved,  he  is  not  en- 
titled to  an  award  of  priority  unless  in  such  earlier  application  he 
disclosed  the  means  for  accomplishing  the  desired  result. 

Ko.  675.    Patent  Appeals.    Submitted  May  9,  1911.    Decided  May  24,  1911. 

Hearing  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents  in  an  interference  case.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Richard  N.  Dyer  and  Mr.  Leonard  H.  Dyer  for  the 
appellant. 

Messrs.  Harding  &  Harding  and  Mr.  Frank  S.  Busser  for 
the  appellee. 

Mr.  Justice  Kobb  delivered  the  opinion  of  the  Court: 

This  is  an  interference  proceeding,  and  involves  a  decision 
of  the  Commissioner  of  Patents  awarding  priority  of  inven- 
tion to  Tore  G.  E.  Lindmark,  the  senior  party,  who  is  also  a 
patentee.  The  proceeding  originally  involved  three  parties, 
but  the  third  party,  De  Ferranti,  has  taken  no  appeal. 


Digitized  by 


Google 


CIJRTIS  V.  UNDMARK.  323 

D.  C]  Opinion  of  the  Court. 

The  invention  relates  to  steam  turbines  in  which  the  fluid 
undergoes  progressive  expansion  by  the  use  of  devices  for  heat- 
ing the  fluid  prior  to  its  entrance  into  each  of  a  number  of  fluid 
motors.    The  counts  are  as  follows : 

"1.  In  combination  with  a  plurality  of  elastic  fluid  motors 
wherein  said  fluid  undergoes  progressive  expansions,  means  for 
augmenting  the  temperature  of  said  fluid  prior  to  each  expan- 
sion by  an  amount  progressively  increasing  from  the  first  expan- 
sion to  the  last 

"2.  In  combination  with  a  plurality  of  elastic  fluid  motors 
disposed  in  series,  means  for  augmenting  the  temperature  of 
said  fluid  prior  to  entrance  to  each  motor  by  an  amount  pro- 
gressively increasing  from  the  first  admission  to  the  last. 

"3.  In  combination  with  a  plurality  of  elastic  fluid  turbines 
in  which  said  fluid  is  progressively  expanded,  disposed  in  series, 
means  interposed  between  successive  turbines  for  augmenting 
the  temperature  of  the  working  fluid  by  amounts  progressive- 
ly increasing  from  the  initial  admission  end  of  the  series  to 
llie  final  exhaust." 

landmark,  the  senior  party,  filed  an  application  January  16^ 
1903,  upon  which  a  patent  containing  the  claims  of  this  is- 
sue was  granted  November  1,  1904.  Charles  G.  Curtis  filed 
his  present  application  October  2, 1905.  He  had  previously,  on 
April  8,  1897,  filed  an  application  of  which  he  contends 
the  present  application  is  a  division.  The  claims  of  the  earlier 
application  were  rejected  and  it  was  abandoned  October  4, 
1905,  the  present  application  having  then  been  filed.  Curtis 
here  relies  for  conception  on  his  application  of  1897,  and  the 
record  contains  the  testimony  of  experts  upon  the  question 
whether  the  present  invention  was  disclosed  in  that  applica* 
tion.  The  Examiner  of  Interferences  ruled  that  it  was  not 
The  Board  of  Examiners-in-Chief,  two  members  sitting,  while 
conceding  that  this  earlier  application  disclosed  no  means  which 
necessarily  would  result  in  the  function  here  claimed,  and  that, 
there  was  a  material  difference  between  the  apparatus  shown 
by  Curtis  and  the  apparatus  shown  by  Lindmark,  nevertheless 
ruled  that  both  the  early  Curtis  application  and  the  applica- 
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tion  of  Lindmark  ^'disclose  means  which,  with  the  exercise  of 
ordinary  engineering  skill,  conld  be  made  to  answer  the  terms 
of  the  counts,  having  in  view  the  result  desired,  directly  stated 
by  Lindmark  and  implied  in  the  Curtis  specification."  The 
Commissioner,  after  a  careful  consideration  of  the  case,  adopt- 
ed the  view  of  the  Examiner  of  Interferences. 

We  will  now  consider  the  earlier  application  of  Curtis:  In 
that  application  Curtis  claimed  an  interposition  of  superheat- 
ers between  stages  of  a  compound  turbine, — -nothing  more. 
These  claims  the  Principal  Examiner  promptly  rejected,  the 
principal  reference  being  the  patent  to  Young,  dated  April  9, 
1889.  The  Young  patent  showed  the  same  interposition  of 
superheaters  in  a  compound  engine  instead  of  in  a  compound 
turbine.  The  superheater  between  the  second  and  third  stages 
in  the  Young  structure  is  larger  than  the  superheater  between 
the  first  and  second  stages,  while  in  the  Curtis  structure  they 
are  apparently  of  the  same  size.  Upon  appeal  to  the  Examin- 
ers in  Chief,  the  decision  of  the  Principal  Examiner  was  af- 
firmed and  the  claims  of  the  application  rejected.  An  appeal 
was  taken  to  the  Commissioner,  who  said :  "The  structure  in 
the  Young  patent  is  analogous  to  that  shown  and  described  by 
the  appellant,  the  only  difference  being  that  the  appellant  has 
substituted  steam  turbines  for  the  reciprocating  engine  used 
by  Young.  The  appellant's  prior  patent  shows  that  a  com- 
pound turbine  construction  operated  by  the  expansion  of  steam 
in  successive  stages  is  old.  ♦  ♦  *  The  appellant  says  that 
he  has  not  substituted  merely  a  steam  turbine  for  the  steam 
•engine  shown  in  the  patents  to  Young  and  Shydecker.  He  in- 
sists that  in  his  new  construction  he  has  foimd  it  necessary  to 
materially  alter  the  construction  of  his  several  turbines."  The 
Commissioner  foimd  that  the  claims  did  not  specify  any  par- 
ticular construction  of  turbine,  and  affirmed  the  decision  of 
the  Examiners-in-Chief. 

After  the  patent  was  granted  to  Lindmark,  Curtis  filed  his 
present  application,  copying  the  drawing  of  his  earlier  applica- 
tion, but  adding  to  the  specification  of  that  application.  In  this 
later  application  he  copied  the  claims  of  the  Lindmark  patent 
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In  the  first  place,  the  circumstances  of  the  case  are  such  as  to 
impose  upon  Curtis  the  burden  of  showing  very  clearly  that  he 
really  had  a  conception  of  this  invention,  and  disclosed  it  in 
the  application  of  1897.  It  is  perfectly  clear  that  the  draw- 
ing accompanying  the  Curtis  application  discloses  nothing  more 
than,  if  as  much  as,  the  Yoimg  patent  Conceding  that,  in  his 
earlier  specification,  he  suggested  the  problem  which  Lindmark 
has  apparently  solved,  he  is  certainly  not  entitled  to  our  con- 
sideration to  the  extent  of  the  grant  of  a  patent,  unless,  coupled 
with  that  suggestion,  he  disclosed  a  means  for  accomplishing 
the  desired  result.  This  we  do  not  think  he  did.  In  Lindmark's 
construction,  as  pointed  out  by  each  of  the  tribunals  of  the 
Patent  Office,  the  products  of  combustion  first  come  in  contact 
with  the  last  superheater,  where  the  steam  is  ordinarily  of  the 
greatest  expansion  and  of  the  lowest  temperature.  In  the  Young 
and  Curtis  construction  the  principle  is  reversed ;  in  other  words, 
Lindmark  shows  a  means  apparently  susceptible  for  augment- 
ing the  temperature  of  the  fluid  prior  to  each  expansion  by  an 
amount  progressively  increasing  from  the  first  expansion  to  the 
last.  He  has  the  most  heat  where  most  needed,  and  the  least 
heat  where  least  needed. 

We  therefore,  without  further  elaboration,  adopt  the  rea- 
soning of  the  Commissioner  and  affirm  his  decision.  Tha 
clerk  will  certify  this  opinion  as  the  law  requires. 

AffirtnecL 


TOWNSEND  V.  COPELAND. 


COPELAND  V.  TOWNSEND. 


PATBITS:    iHTEBriaUENCB;    ClAIUB   a  WD   SpBCIFIOATIONS;    DI80U)8T7BI. 

.  In  deciding  in  an  interference  case  involving  a  coaster  brake  for  bicydet 
that  an  earlier  coasting  and  braking  device  of  one  of  the  parties  did 
not  anticipaite  the  invention  of  the  issue,  it  was  held  that  it  would 
require  a  stretch  of  the  ordinary  meaning  of  the  term  "shaft"  to 
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apply  it  to  the  "crank  hanger"  of  the  earlier  device,  and  aUo  of  the 
language,  "a  coasting  wheel  hub  revolubly  supported  thereon,"  to 
apply  it  to  the  cone  in  connection  with  the  crank  hanger. 
2.  Where  one  of  the  parties  to  an  interference  relied  in  part  upon  a  draw- 
ing said  to  have  been  exhibited  to  his  witnesses,  as  showing  concep- 
tion and  disclosure  prior  to  the  other  party's  filing  date,  which  dra>A- 
ing  was  lost  during  the  taking  of  the  testimony,  but  was  found  after- 
wards, when  the  case  was  reopened  for  the  purpose  of  admitting  it 
in  evidence;  and  one  of  his  witnesses  testified  that  the  drawing  shown 
him  was  a  mere  hand  sketch,  while  it  appeared  that  the  drawing 
in  evidence  was  in  ink,  drawn  to  scale,  and  practically  complete  in 
its  details;  and  another  witness  first  stated  that  the  drawings  shown 
him  were  pencil  sketches,  but  when  the  lost  drawing  was  produced, 
said  that  it  was  the  drawing  shown  him;  and  there  was  other  evi- 
dence to  discredit  the  drawing  so  produced;  and  the  only  other  evi- 
dence in  support  of  such  claim  of  prior  conception  and  disclosure  was 
that  of  a  witness  who,  four  years  after  the  alleged  disclosure  to 
him,  admitted  he  did  not  understand  the  mechanical  structure  and 
manner  of  operation  of  the  device  disclosed  to  him,  while  eleven  years 
after  the  event  his  memory  was  much  better,  and  he  described  ao« 
curately  the  features  of  the  invention  said  to  have  been  disclosed  to 
him, — it  was  held  that  the  evidence  of  conception  and  disclosure  was 
insufficient. 


Ko8.  705    and  706.    Patent  Appeals.    Submitted  May  10,  191t    Deddid 

May  24,  1911. 


Heabing  on  two  separate  appeals  from  a  decision  of  the 
Commissioner  of  Patents  in  an  interference  case. 

Affirmed. 


The  facts  are  stated  in  the  opinion. 


Mr.  Melville  Church  and  Mr.  Warren  H.  Small  for  the  ap- 
pellant. 

Mr,  Gales  P.  Moore  and  Mr.  Fenelon  B.  Brock  for  the  ap- 
pellees. 
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Mr.  Justice  Robb  delivered  the  opinion  of  the  Court : 

These  are  appeals  in  an  interference  proceeding  in  which 
priority  of  invention  as  to  six  of  the  claims  here  involved  was 
awarded  William  Kobinson,  the  senior  party,  and  priority  as 
to  the  other  six  claims  was  awarded  James  S.  Copeland.  Harry 
Pond  Townsend  and  Copeland  both  appealed  from  the  decision 
in  favor  of  Robinson,  and  Townsend  alone  from  the  decision 
in  favor  of  Copeland. 

The  invention  is  a  coaster  brake  for  bicycles,  and  by  its 
mechanism  the  wheel  is  driven  by  forward  pedaling,  permitted 
to  coast  when  the  pedals  are  stationary,  and  its  motion  retard- 
ed by  back  pedaling;  in  other  words,  forward  pedaling  drives 
the  wheel,  holding  the  pedals  stationary  permits  coasting,  and 
back  pedaling  brings  the  brake  into  action.  The  following 
counts  are  representative  of  the  twelve: 

"1.  In  a  hub  brake,  a  coasting  wheel  hub  provided  on  its 
interior  with  a  braking  surface,  a  stationary  anchoring  plate 
supported  at  one  point  by  the  wheel  axle  and  arranged  for  con- 
nection with  the  frame  of  the  vehicle  at  a  distance  from  said 
axle,  a  movable  braking  element  held  in  nonrotatable  position 
by  said  anchoring  plate,  driving  means,  and  means  actuated 
by  reversing  said  driving  means,  for  forcing  said  movable  brak- 
ing element  outwardly  against  said  braking  surface  of  the  hub 
by  pressure  exerted  upon  said  movable  braking  element  in  the 
direction  of  the  forward  rotation  of  said  hub." 

"5.  A  coasting  brake  mechanism  comprising  a  stationary 
supporting  shaft,  a  wheel  hub  rotatable  thereon,  and  having 
a  braking  surface,  a  stationary  brake  member  supported  by  said 
shaft,  and  engaging  the  frame  of  the  vehicle  at  a  distance 
therefrom,  a  movable  brake  member  secured  in  nonrotatable 
position  by  said  stationttry  member,  driving  means,  means  for 
connecting  said  hub  and  said  driving  means  on  forward  pedal- 
ing and  releasing  the  same  for  coasting,  and  means  for  for- 
cing said  movable  brake  member  into  braking  contact  with  said 
braking  surface  of  the  hub  on  the  reverse  movement  of  said 
driving  means.'* 
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^'7.  In  a  hub  brake  mechanism^  the  combination  with  a  wheel 
hub  provided  with  a  braking  surface,  of  a  nonrotatable  fix- 
ture supported  by  the  stationary  wheel  axle  at  one  point,  and 
provided  with  an  extension  for  engaging  the  vehicle  frame  at 
a  distance  from  said  axle,  a  spring  released  braking  element 
connected  nonrotatable  to  said  fixture,  but  having  limited  move- 
ment relatively  thereto,  driving  means,  and  means  actuated 
by  said  driving  means,  on  back  pedaling,  for  bringing  said 
movable  braking  element  into  f rictional  braking  contact  with 
said  braking  surface  of  the  hub." 

"10.  The  combination  of  a  stationary  supporting  shaft,  a 
driving  and  coasting  wheel  hub  rotatable  supported  thereon  and 
provided  with  a  driver,  and  on  its  interior  with  a  braking 
surface,  means  for  automatically  clutching  together  said  driver 
and  hub  for  driving  and  releasing  the  same  for  coasting,  a 
driving  or  crank  shaft,  a  stationary  fixture  supported  at  one 
point  by  said  supporting  shaft,  and  having  an  extension  en- 
gaging the  vehicle  frame  at  a  distance  from  said  supporting 
shaft,  a  nonrotatable  movable  braking  element  held  in  position 
by  said  stationary  fixture,  said  braking  element  co-operating 
with  said  braking  surface  to  apply  a  brake  thereto,  and  means 
for  actuating  said  brake  by  the  reverse  movement  of  said  driv- 
ing of  crank  shaft." 

Each  of  the  three  tribunals  of  the  Patent  Office  awarded 
priority  to  Kobinson  as  to  counts  1,  2,  5,  6,  11,  and  12.  It  was 
stated  at  Bar  by  counsel  for  Copeland  and  Townsend,  who 
represent  the  assignee  of  these  parties,  that  Townsend,  as  be- 
tween Copeland  and  Townsend,  is  entitled  to  priority  as  to  the 
counts  awarded  Robinson,  We  will  first  consider,  therefore,  the 
evidence  upon  which  Townsend  seeks  a  reversal  of  the  award 
to  Eobinson. 

Eobinson's  application  was  filed  October  8,  1897.  This  ap- 
plication we  have  no  hesitancy  in  declaring  a  constructive  re- 
duction to  practice  of  the  invention  therein  disclosed.  Town- 
send  filed  October  10,  1898,  one  year  later  than  Eobinson.  It 
appears  that  there  was  a  prior  interference  between  the  three 
parties  to  this  interference.     The  exact  relation  between  that 
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interference  and  the  present  does  not  fully  appear.  It  does 
appear,  however,  that  the  same  applications  of  Townsend  and 
Copeland  were  there  involved,  and  that  certain  testimony  and 
all  the  important  exhibits  upon  which  Townsend  here  relies 
were  there  considered.  The  decision  by  the  Examiner  of  In- 
terferences in  the  prior  interference  was  in  favor  of  Robinson, 
and  no  appeal  was  taken  therefrom.  In  the  present  interfer- 
ence it  appears  that  Townsend,  in  February,  1897,  designed,  and 
soon  thereafter  constructed,  a  coasting  and  braking  device,  an 
exhibit  of  which  is  in  evidence.  His  counsel  now  contends 
that  this  device  meets  the  terms  of  certain  coimts  of  the  issue. 
We  agree  with  the  Patent  Office  tribunals  that  it  "requires  a 
stretch  of  the  ordinary  meaning  of  the  term  'shaft'  to  apply  it 
to  the  crank  hanger"  of  this  early  device,  and  that  "it  requires 
likewise  a  stretch  of  the  language  'a  coasting  wheel  hub  revolu- 
bly  supported  thereon'  to  apply  it  to  the  cone  in  connection 
with  the  said  crank  hanger."  As  stated  by  the  Examiner  of 
Interferences,  "the  devices  disclosed  in  the  applications  in- 
volved in  this  interference  are  attached  to  the  rear  wheel  hubs 
of  bicycles,  and  the  aforesaid  claims  are  applicable  to  them  in 
the  ordinary  sense  of  the  terms  therein  used.  There  is,  then^ 
no  necessity  for  departing  from  the  ordinary  meaning  of  these 
terms."  Without  mor#,  therefore,  we  rule  that  this  early  de- 
vice in  no  way  anticipated  the  invention  here  in  issue. 

Townsend  testified  that  he  conceived  the  invention  in  is- 
sue, and  disclosed  it  "in  a  general  way"  to  a  Mr.  Rockwell, 
general  manager  of  the  company  in  whose  employ  Townsend 
then  was,  and  to  certain  other  people  early  in  September,  1897. 
The  testimony  of  Mr.  Rockwell  in  the  prior  interference,  which, 
by  stipulation,  is  made  a  part  of  this,  is  insufficient,  owing  to 
its  vagueness,  to  prove  a  disclosure  of  this  particular  inven- 
tion by  Townsend.  In  that  testimony,  which  was  given  more 
than  four  years  after  the  alleged  disclosure,  Mr.  Rockwell  stated 
that  at  the  time  the  disclosure  was  made,  a  drawing  embody- 
ing the  invention  was  then  shown  him ;  that  this  drawing  was 
placed  in  a  safe,  and  that  search  for  it,  after  the  declaration  of 
the  interference,  was  unavailing.    After  the  case  was  closed,  a 
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drawing,  dated  September  10,  1897,  signed  by  Townsend,  and 
purporting  to  be  the  drawing  shown  Kockwell,  was  produced, 
and  the  case  reopened  for  the  purpose  of  admitting  it  in  evi- 
dence.    Mr.  Rockwell  testified  that  he  last  saw  this  drawing 
between  October,  1898,  and  April,  1900,  and  that  it  was  dis- 
covered while  removing  and  sorting  rubbish  in  the  office  of 
the  company  on  June  20,  1903.     Mr.  Rockwell  admitted  that 
other  persons  had  access  to  the  drawing  prior  to  its  disappear- 
ance, and  his  identification  of  it,  which,  it  will  be  observed, 
occurred  several  years  after  its  disappearance,  was  not  of  a 
very  convincing  character.     The  drawing  shown  Rockwell,  ac- 
cording to  his  testimony,  was  a  mere  hand  sketch,  while  the 
drawing  produced  is  in  ink,  drawn  to  scale,  and  practically  com- 
plete in  its  details.    A  witness,  Neal,  testifying  in  the  former 
interference,  first  stated  that  Townsend  showed  him  no  draw- 
ings of  his  invention  other  than  some  pencil  sketches,  which  he 
made  by  way  of  explanation.     After  the  production  of  this 
drawing  of  September  10,  1897,  this  same  witness  testified  that 
Townsend  first  disclosed  the  invention  to  him  by  means  of  this 
very  drawing.     Moreover,  as  carefully  pointed  out  by  the  tri- 
bunals of  the  Patent  Office,  "an  examination  of  Exhibit  Models 
B  and  C  in  connection  with  the  exhibit  drawing  and  with  the 
testimony  relative  to  these  exhibits  leads  to  the  conclusion  that 
Townsend  exhibit  drawing  is  in  fact  a  later  drawing,  showing 
a  more  compact  and  neater  construction  than  that  embodied 
in  Exhibit  B;  that  it  is  the  drawing  from  which  Exhibit  0 
was  made,  and  has  no  better  date  than  the  latter  part  of  Feb- 
ruary, 1898.    Exhibit  C,  at  least  as  to  general  dimensions,  ap- 
pears to  correspond  exactly  with  the  exhibit  drawing,  which  is 
a  drawing  to  scale."     Mr.  Rockwell  was  probably  sincere  in 
his  belief  that  this  drawing  was  the  one  shown  him  in  1897. 
The  circumstances  and  the  testimony  concerning  the  drawing, 
however,  are  such  as  to  discredit  it. 

The  only  other  evidence  which  it  is  necessary  to  consider 
is  the  testimony  of  one  Goodwin,  a  chemist,  whose  memory 
seems  to  have  improved  with  the  passage  of  time.  Testifying 
in  the  early  interference,  that  is  to  say,  about  four  years  after 


Digitized  by 


Google 


TOWNSEND  p.  COPELAND.  831 

D.  C]  Opinion  of  the  Court. 

the  alleged  disclosure  to  him,  he  then  admitted  that  he  did  not 
understand  the  mechanical  structure  and  manner  of  oper- 
ation of  the  device  which  Townsend  disclosed  to  him  early  in 
September,  1897;  in  other  words,  from  his  testimony  in  that 
interference  it  was  apparent  that  the  most  he  imderstood  was 
the  result  Townsend  sought  to  accomplish.  In  his  testimony  in 
the  present  interference,  eleven  years  after  the  event  about 
which  he  was  testifying,  his  memory  was  much  better,  and  he 
described  quite  accurately  the  essential  features  of  the  inven- 
tion which,  he  testified,  was  disclosed  to  him  by  Townsend 
eleven  years  before.  All  this  testimony  has  been  carefully, 
and  we  think  accurately,  reviewed  by  the  Patent  Office.  We 
do  not  deem  it  necessary  to  examine  it  further.  Suffice  it  to 
say  that,  in  our  view  of  the  testimony,  Townsend  has  failed  to 
prove  conception  of  this  invention  prior  to  Robinson's  filing 
date. 

It  is  contended  in  behalf  of  Townsend  that  the  award  to 
Copeland  should  be  reversed  in  his  favor  on  the  ground,  first, 
that  Townsend  is  entitled  to  make  the  claims  awarded  Cope- 
land,  and,  second,  that  he  is  the  prior  inventor  of  these  claims. 
It  is  unnecessary  to  consider  the  first  question  for  the  simple 
reason  that  even  conceding,  arguendo,  Townsend's  disclosure 
furnished  a  sufficient  basis  for  the  claims  awarded  Copeland, 
there  is  no  testimony  in  behalf  of  Townsend,  as  we  read  the 
record,  which  proves  conception  of  the  invention  embodied  in 
those  counts  prior  to  December  23,  1897,  the  date  to  which 
Copeland  is  entitled. 

The  decision  of  the  Commissioner  is  affirmed,  and  the  clerk 
will  certify  this  opinion  according  to  law.  Affirmed. 
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Patents  ;  IifmtmBNCB. 

In  an  interference  invoWing  means  in  a  brick  machine  for  making  notches 
or  depressions  in  bricks,  consisting  of  a  ribbed  wheel  roller,  between 
the  employees  of  a  bride  machine  company  and  the  president  of  a 
brick  company,  where  it  appeared  that  the  latter  party,  in  discussing 
the  machine  to  be  manufactured  for  his  company  by  the  brick  ma- 
chine company,  suggested  to  an  employee  of  the  brick  machine  com- 
pany the  ribbed  wheel  roller,  leaving  it  to  the  manufacturer  to 
devise  means  for  attaching  it  to  the  machine, —  it  was  held  that  the 
invention  consisted  of  the  ribbed  roller  as  a  means  for  producing 
the  desired  result,  and  that  the  attachment  of  the  devioe  to  the 
machine  in  a  manner  to  make  it  successfully  operative  involved 
mere  mechanical  skill;  and  that  the  president  of  the  brick  company 
was  entitled  to  an  award  of  priority.  (Distinguishing  if  order  v. 
Dey,  32  App.  D.  C.  693.) 

No.  712.     Patent  Appeals.     Submitted  May  12,  1911.     Decided  May  24, 

1911. 

Hearing  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents  in  an  interference  case.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  P.  Croasdale  for  the  appellant. 

Mr.  Frederick  S,  Lyon  for  the  appellee. 

Mr.  Justice  Van  Orsdel  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  the  decision  of  the  Commissioner  of 
Patents  in  an  interference  proceeding  involving  an  invention 
for  making  paving  brick.  The  brick  is  made  with  two  ribs 
extending  lengthwise  on  one  side.     These  ribs  have  notches  or 
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depressions  at  given  intervals  to  the  depth  of  the  surface  of 
the  brick.  The  depressions  are  made  by  the  device  in  issue, 
which  consists  of  a  ribbed  wheel  roller  so  adjusted  to  the  ma- 
chine that  it  will  roll  over  the  brick  as  it  passes  from  the  ma- 
chine.    The  counts  of  the  issue  are  as  follows: 

^^1.  In  a  brick  machine,  means  for  forming  a  bar  of  plastic 
material  with  parallel  ridges  upon  one  side  at  a  distance  apart, 
a  ribbed  wheel  joumaled  with  its  axis  above  and  at  right  angles 
to  the  movement  of  said  bar,  and  its  ribs  adapted  to  engage 
with  and  indent  said  ridges  even  with  the  top  of  the  bar,  and 
means  for  severing  the  bar  into  lengths  transversely  of  said 
ridges. 

^^2.  In  a  brick  machine,  means  for  forming  a  rectangular 
block  of  plastic  material  having  a  plurality  of  longitudinal 
ridges  upon  one  side,  and  means  for  forming  each  of  said 
ridges  into  a  plurality  of  projections  subsequent  to  the  forma- 
tion of  the  ridges.^^ 

The  sole  question  presented  is  one  of  fact.  The  appellants, 
James  Howard  Chambers  and  Howard  K.  King,  are  officially 
connected  with  the  Chambers  Brothers  Company,  of  Philadel- 
phia, Pennsylvania,  a  firm  engaged  in  manufacturing  brick 
machines.  Appellee,  Charles  H.  Frost,  is  president  of  the  Los 
Angeles  Pressed  Brick  Coippany,  of  Los  Angeles,  California. 
Correspondence  looking  to  the  purchase  of  one  of  appellants' 
machines  by  the  Los  Angeles  Company  resulted  in  the  Cham* 
bers  Company  sending  a  salesman  by  the  name  of  Boot  to  Los 
Angeles.    Boot  arrived  there  about  March  24,  1907. 

A  brief  review  of  the  evidence  relating  to  what  occurred  be- 
tween Boot  and  those  connected  with  the  Los  Angeles  Com- 
pany will  be  sufficient  to  dispose  of  this  interference.  It  ap- 
pears that  the  Los  Angeles  Company  wished  to  procure  a  ma- 
chine that  would  make  a  brick  with  two  ribs  upon  one  side, 
each  rib  to  have  a  number  of  depressions  in  it  to  allow  the 
cement  to  flow  to  the  bottom  of  the  brick  in  laying  it  in  the 
pavement.  This  controversy  arises  from  the  alleged  discus- 
sions had  at  this  time  as  to  how  a  device  for  producing  the  de* 
pressions  in  the  ribs  of  the  brick  could  be  made. 
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Appellee  testified  that  "in  taking  up  the  matter  with  Mr. 
Root  that  morning,  I  told  him  that  two  ribs  could  be  run  on 
the  brick,  and  made  a  pencil  sketch  of  the  die  to  produce  that^ 
and  then  told  him  that  a  corrugated  or  cogged  wheel  would 
indent  the  beads  on  the  face  of  the  brick  so  as  to  allow  the  ce- 
ment filler  to  pass  to  the  bottom  of  the  brick.  I  told  him  I 
did  not  know  how  this  toothed  wheel  could  be  fastened  to  the 
machine;  he  said  that  would  be  up  to  their  mechanical  de- 
partment" 

Eemick,  another  witiiess,  testified  that  he  introduced  Boot  to 
appellee  at  the  office  of  the  company  a  few  days  prior  to  April 
1,  1907.  They  discussed  the  kind  of  machine  they  wanted  and 
the  nature  of  the  difficulties  they  had  with  the  machine  they 
then  had  in  use;  that  he.  Root,  and  Larson,  the  superintendent 
of  the  company,  went  to  SaniK  Monica,  where  their  machine 
was  in  use,  and  that  the  matter  of  making  the  brick  required 
was  discussed  by  them  on  this  trip.  Upon  their  return  to  the 
office  they  were  joined  by  appellee,  and  the  four  discussed  the 
matter,  going  into  details  of  the  style  of  brick  required  and 
various  devices  for  doing  the  work.  He  testified  that  at  thia 
meeting  appellee  insisted  that  a  scheme  should  be  devised  which 
would  obviate  the  necessity  of  repressing  the  brick,  and  ex- 
plained to  Root  the  form  of  a  die  which  would  do  this.  Root 
said  that  the  matter  of  mounting  it  upon  the  machine  would 
have  to  be  left  to  the  Chambers  Company. 

Larson  testified  to  going  with  Root  and  Remick  to  Santa 
Monica,  and  that,  while  there,  and  on  their  return,  they  dis- 
cussed the  device  for  cutting  the  notches  in  the  ribs.  He  states 
that  they  discussed  the  roller  with  which  this  was  to  be  ac- 
complished, and  discussed  different  ways  of  making  and  oper- 
ating the  roller ;  that  Root  stated  they  would  have  no  difficulty 
in  putting  on  the  roller  to  do  what  they  wanted,  but  che  mount- 
ing of  it  should  be  left  to  the  Chambers  Company. 

Larson  further  states  that  appellee  saw  Root  on  the  day  they 
went  to  Santa  Monica,  because  appellee  was  not  feeling  well^ 
and  requested  Remick  and  witness  to  accompanying  Root.  He 
does  not  remember  whether  appellee  said  anything  about  the 
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ribbed  roller  while  Root  was  there,  but,  after  appellee  left,  Root 
and  he  talked  about  using  this  ribbed  roller  to  make  the  inden- 
tations on  the  ribs  of  the  brick,  and  that  he  was  surprised  when 
the  machine  arrived  to  find  that  it  had  a  wire  cutter  attached 
instead  of  the  roller. 

It  appears  that  about  a  year  later,  in  March,  1908,  Root 
again  visited  Los  Angeles,  and  that  appellee  on  this  occasion 
had  an  interview  with  Root,  at  which  his  son,  Howard  Frosty 
was  present  and  heard  the  conversation.  Appellee  testifies  that 
he  recounted  his  conversation  with  Root  of  the  previous  year,, 
his  describing  the  shape  of  the  die  and  corrugated  wheel  for 
making  the  indentations  in  the  ribs  of  the  brick,  and  his  dis- 
cussion as  to  the  fastening  of  it  upon  the  machine,  which  was 
to  be  left  to  the  mechanical  department  of  the  Chambers  Com- 
pany. He  asked  Root  if  he  remembered  that  conversation,  to 
which  Root  replied  that  he  did.  This  testimony  of  appellee 
is  fully  corroborated  by  the  testimony  of  his  son,  Howard 
Frost. 

Root  secured  an  order  from  the  Los  Angeles  Company  for 
a  brick  machine.  When  the  machine  arrived,  it  contained  a 
wire  cutter  for  cutting  out  the  depressions  in  the  ribs  of  the- 
bricks.  The  machine  was  tested,  and  the  cutter  failed  to  give 
satisfaction.  Appellee  then  constructed  the  device  in  issue, 
which  he  contends  he  conceived  and  disclosed  to  Root  about 
April  1, 1907,  and  mounted  it  upon  the  machine.  It  was  tested 
and  found  to  work  successfully. 

Appellants  testified,  and  are  corroborated,  that,  when  the 
order  for  the  brick  machine  arrived  at  Philadelphia,  they  at 
once  set  about  devising  a  machine  for  making  the  depressions 
in  the  ribs  of  the  brick,  and  that,  as  a  result,  they  made  and 
tested  a  ribbed  roller,  which  meets  the  device  in  issue,  and  the 
wire  device  for  clipping  out  sections  of  the  clay  from  the  ribs 
of  the  bricks.  The  latter  device  was  the  one  put  upon  the  ma- 
chine shipped  to  the  Los  Angeles  Company.  It  is  unnecessary 
to  consider  or  review  the  evidence  as  to  what  occurred  in  Phila- 
delphia, since  appellee  must  establish  the  date  of  conception* 


Digitized  by 


Google 


336  CHAMBERS  v.  FROST. 

Opinion  of  the  Court.  [S7   A^ 

and  disclosure  at  llie  time  Root  took  the  order  at  Los  AngeleSy 
or  fail. 

Boot  is  the  sole  witness  produced  by  appellant  to  contradict 
the  testimony  of  appellee  and  his  corroborating  witnesses.  Boot 
goes  ^o  far  as  to  deny  that  he  even  met  appellee  during  his  first 
trip  to  Los  Angeles.  Boot's  letter  transmitting  the  order  does 
not  appear  in  the  record,  but  the  correspondence  between  the 
two  companies  throws  some  light  upon  this  case. 

Appellee  wrote  a  letter  August  21,  1907,  to  the  Chambers 
Company,  in  part  as  follows :  "The  brick  machine  arrived  on 
the  28th  of  July,  and  is  now  running  pretty  smoothly  after 
the  usual  experimenting  and  adjusting.  We  were  not  able  to 
use  your  device  for  cutting  the  lugs  on  the  brick,  but  have  sub- 
stituted something  else  which  we  think  will  be  satisfactory." 
It  will  be  observed  that  appellee  did  not  in  this  letter  disclose 
the  device  substituted  for  the  wire-cutting  machine  sent  by  the 
Chambers  Company.  An  answer  was  sent  to  appellee  under 
date  of  August  27th,  in  which  they  referred  to  the  device  for 
cutting  indentations  on  the  ribs  of  the  bricks,  as  follows :  "We 
have  the  device  for  cutting  the  lugs  on  the  brick  running  here, 
and  we  thought  it  worked  fairly  well.  We  are  interested  to 
ask  for  what  reason  you  could  not  use  it,  or  what  was  the  ob- 
jection to  if  It  will  be  observed  that  the  Chambers  Company 
made  no  reference  to  a  ribbed  roller  as  an  alternative  for  the 
clipping  device  which  had  failed  to  give  satisfaction. 

A  long  series  of  correspondence  followed  regarding  certain 
changes  on  the  machine  to  adapt  it  to  handle  the  clay  used 
by  the  Los  Angeles  Company.  The  device  in  issue  was  not 
again  referred  to  until  January  30,  1908,  when  appellee  wrote 
to  the  Chambers  Company,  in  part,  as  follows :  "When  the  ma- 
chine came,  the  die  for  running  out  the  ridges  was  just  right, 
but  the  wire  to  cut  pieces  from  the  ridges  was  a  failure,  as  the 
pieces  cut  out  dropped  all  over  the  face  of  the  brick,  and  when 
the  bar  was  swelled  it  would  cut  into  the  brick,  and  at  other 
times  it  would  not  cut  out  enough.  We  abandoned  that  at 
once  and  put  on  a  ribbed  wheel  like  a  spur  gear.  This  worked 
successfully  and  produced  a  uniform,  perfect  brick.    «    ♦    ♦ 
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I  am  sending  you  by  express  one  of  our  paving  blocks  to  show 
you  how  the  projections  stand  up,  and  what  a  great  improve- 
ment over  a  repressed  brick.  You  will  see  how  the  cement 
filler  can  readily  reach  the  bottom  of  the  brick."  This  was 
the  first  correspondence  in  which  appellee  stated  to  the  Cham- 
bers Company  the  particular  form  of  device  which  he  had  sub- 
stituted for  the  wire  cutter. 

The  Chambers  Company  replied  to  this  letter  under  date  of 
February  13,  1908,  in  substance,  as  follows:  That  Root,  in 
his  order,  described  the  sort  of  brick  desired,  but  did  not  com- 
municate any  method  for  obtaining  the  result ;  that  a  few  days 
after  receiving  the  order  they  tested  both  the  toothed  wheel 
and  the  wire  cutter  method;  that  the  brick  made  with  the 
toothed  wheel  had  four  indentations  in  each  rib,  and  are  prac- 
tically the  same  as  the  sample  sent  by  appellee,  closing  the  let- 
ter with  the  following  statement:  "While  Mr.  Root  sent  to 
us  your  description  of  the  brick  that  you  wanted,  we  regard 
ourselves  as  the  inventor  of  the  mechanical  devices  for  pro- 
ducing the  result,  and  it  was  our  intention  to  patent  both  de- 
vices if  possible.  The  indenting  cutter  itself  is  already  the 
subject  of  patents,  and  we  have  applications  now  in  the  office 
for  further  improvements  upon  the  cutter.  We,  of  course,  don't 
know  just  what  your  patent  claims  are,  but  under  the  circum- 
stances cited  above,  our  patent  attorney  advises  us  that  the  law 
would  clearly  entitle  us  to  patent  the  two  devices  made  by  us 
for  producing  the  brick  referred  to.  At  one  comer  of  this 
sheet  we  trace  an  outline  of  the  toothed  wheel  used  by  us.  We 
would  like  very  much  to  hear  from  you  further  in  this  matter, 
and  if  convenient,  have  a  copy  of  the  claims  allowed  on  your 
application." 

It  will  be  observed  that  it  was  not  until  appellee  had  dis- 
closed what  he  had  substituted  on  the  machine  for  the  clipping 
device  that  the  Chambers  Company  made  any  mention  of  the 
device  in  issue.  Another  significant  fact  is  that  they  had  ap- 
plied for  a  patent  for  the  clipping  device,  but  had  not  for  the 
ribbed  wheel.  It  was  not  until  appellee  had  disclosed  what 
VoL  xxxvn.— 22. 
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he  had  substituted  that  they  suggested  their  intention  to  apply 
for  a  patent  for  it 

All  three  of  the  tribunals  of  the  Patent  Office  agree  that 
the  evidence  produced  by  appellee  sustains  the  alleged  concep- 
tion and  disclosure  to  Eoot  about  April  1,  1907,  but  the  Ex- 
aminer of  Interferences  held  it  insufficient  in  point  of  law  to 
sustain  appellee's  right  to  priority.  On  this  point  the  Ex- 
aminer was  reversed  by  the  Examiners-in-Chief ,  whose  decision 
was  affirmed  by  the  Commissioner.  The  Examiner  of  Inter- 
ferences turned  his  decision  upon  the  case  of  Marder  v.  Dey, 
32  App.  D.  C.  593.  It  was  held  in  that  case  that  the  concep- 
tion of  Marder  was  not  sufficiently  clear  to  convey  an  idea 
of  means  to  constitute  invention.  The  invention  consisted  in 
applying  typewriter  ribbons  having  two  colors  of  ink  to  a  ma- 
chine known  as  a  workman's  time  recorder.  It  was  held  that 
though  such  ribbons  were  in  common  use  on  typewriters,  the 
mere  suggestion  that  such  a  ribbon  might  be  applied  to  the  de- 
vice in  issue  was  not  sufficiently  clear  to  suggest  to  one  skilled 
in  the  art  just  how  the  application  could  be  made. 

In  the  present  case  the  device  is  exceedingly  simple,  and, 
when  suggested,  its  attachment  to  the  machine  in  a  manner  to 
make  it  successfully  operative  could  be  accomplished  by  the 
application  of  mere  mechanical  skill.  Whatever  invention  there 
is  in  the  means  for  making  the  depressions  in  the  manner  de- 
scribed in  the  counts,  consists  in  the  suggestion  of  means  for 
accomplishing  the  result,  and  not  in  attaching  the  device  to  the 
brick  machine.  This  suggestion  the  evidence  conclusively  shows 
was  made  by  appellee  to  appellant's  agent  in  Los  Angeles  about 
April  1,  1907,  which  entitles  appellee  to  the  award  of  priority. 

The  decision  of  the  Commissioner  of  Patents  is  affirmed,  and 
the  clerk  is  directed  to  certify  these  proceedings  as  by  law 
required.  Affirmed. 
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Patbnts;  Patentabiutt;  Anticipatiow. 

L  There  it  nothing  patentably  novel  in  locating  a  series  of  shelves  above 
a  ]inot3rpe  machine  in  order  that  the  position  of  the  magazines  of 
the  machine  may  be  interchanged,  where  no  mechanical  means  for 
so  doing  are  suggested. 

2«  A  claim  for  the  combination  of  means  in  a  linotype  machine  to  sustain 
"a  magazine  in  operative  position  upon  the  machine,  and  storage 
means  for  an  idle  magazine  directly  above  the  machine,  whereby 
the  positions  of  the  operative  magazine  and  the  idle  magazine  may 
be  interchanged  by  the  operator  without  necessitating  his  leaving 
the  machine,"  is  anticipated  by  a  patent  in  which  the  same  elements 
are  disclosed,  but  the  storage  device  is  located  at  one  side  of,  in- 
stead  of  above,  the  main  frame  of  the  machine. 

No.  713.     Patent  AppeaU.     Submitted  May  12,  1911.     Decided  May  24» 

1911. 

Heabing  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents,  rejecting  certain  claims  in  an  application  for  a 
patent  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Edwin  A.  Packard  and  Mr.  Alfred  W.  Kiddle  for  the 
appellant 

Mr.  William  R.  Ballard  for  the  Commissioner  of  Patents. 

Mr.  Justice  Robb  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  decision  of  the  Commissioner  of 
Patents,  refusing  the  following  claims  of  the  appellant,  William 
Hermann  Scharf : 

^^16.  In  a  linotype  machine,  the  combination  of  a  magazine 
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in  operative  position,  a  magazine  direcdy  above  the  same,  dis- 
connected from  the  machine,  and  means  whereby  the  positions 
of  said  magazines  may  be  interchanged. 

"17.  In  a  linotype  machine,  the  combination  of  means  to 
sustain  a  magazine  in  operative  position  upon  the  machine,  and 
means  to  store  an  idle  magazine  above  the  operative  position  of 
the  magazine  upon  the  machine. 

"18.  In  a  linotype  machine,  the  combination  of  means  to 
sustain  a  magazine  in  operative  position  upon  the  machine,  and 
storage  means  for  an  idle  magazine  directly  above  the  machine, 
whereby  the  positions  of  the  operative  magazine  and  the  idle 
magazine  may  be  interchanged  by  the  operator  without  neces- 
sitating his  leaving  the  machine." 

Fifteen  claims  covering  details  of  appellant's  structure  were 
allowed  by  the  Patent  OflSce.  The  rejected  claims  are  supposed 
to  cover  the  particular  arrangement  of  storage  devices  for  mag- 
azines used  in  the  operation  of  a  linotype  machine.  Claim 
16  covers  broadly  the  idea  of  storing  such  magazines  above  and 
disconnected  from  the  machine.  Claim  17  omits  the  limita- 
tion that  the  storage  must  be  disconnected  from  the  machine. 
Claim  18  contains  the  additional  feature  that  the  magazines 
may  be  interchanged  by  the  operator  "without  necessitating  his 
leaving  the  machine." 

In  the  Dodge  patent  of  October  22,  1895,  the  same  elements 
disclosed  by  appellant  are  found.  In  the  Kretschmar  patent 
of  August  14,  1906,  the  same  elements  are  disclosed,  but  the 
storage  device  is  located  at  one  side  of  instead  of  above  the 
main  frame  of  the  machine.  But  apart  from  those  references, 
we  agree  with  the  Patent  OflSce  that  there  is  nothing  patentably 
novel  in  locating  a  series  of  shelves  above  the  machine.  No 
mechanical  means  are  shown  "whereby  the  position  of  said 
magazine  may  be  interchanged."  All  that  is  shown  is  a  lever, 
the  operation  of  which  lifts  the  forward  end  of  the  magazine 
clear  of  the  assembling  chute;  in  other  words,  it  enables  the 
operator  more  easily  to  grasp  the  magazine.  The  work  of  in- 
terchanging is  then  manually  done.  Obviously,  therefore,  ap- 
pellant is  not  entitled  to  a  patent  on  something  not  invented. 
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The  limitation  in  claim  18  is  broad  enough  to  cover  the  Kretsch- 
mar  construction.  Grant  that  in  appellant's  device  it  is  un- 
necessary for  the  operator  to  leave  the  front  of  the  machine, 
his  claims,  as  drawn,  cover  much  more. 

We  agree  with  the  Patent  Office  tribunals  in  the  rejection 
of  those  claims.  The  decision  of  the  Commissioner  is  affirmed^ 
and  the  derk  will  certify  this  opinion  according  to  law. 

A'ffirmed* 


IN  RE  WORST. 


PaTVNTS;    AlVTICIPATIOir. 

The  claims  of  aa  application  for  a  patent  for  an  improvement  in  window 
saehee  held  to  be  anticipated  by  patente  tberetofore  issued. 

No.  717.    Patent  Appeals.     Submitted  May  13,  1911.     Decided  May  24, 

1011. 

Heabino  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents  rejecting  certain  claims  in  an  application  for  patent. 

A'ffi.rmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  W.  H.  Singleton  for  the  appellants. 

Mr.  Robert  F.  Whitehead  for  the  Commissioner  of  Patents.. 

Mr.  Justice  Robb  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  decision  of  the  Commissioner  of 
Patents  refusing  appellants,  Warren  H.  Worst  and  Elmer  E.. 
Kilmer,  eight  claims  for  an  alleged  invention  relating  to  new 
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and  useful  improvements  in  window  construction.    One  claim, 
more  specific  in  its  language,  was  allowed. 

Claims  1,  2,  and  4  are  as  follows : 

"!•  A  window  sash  provided  at  its  corners  with  a  detachable 
detent,  in  combination  with  the  window  frame  having  a  socket 
block  with  which  this  detent  engages.*' 

^*2.  A  window  sash  having  at  its  lower  comers  vertically 
narrow  grooves,  in  combination  with  detachable  detents  having 
plates  adapted  to  these  grooves,  and  a  window  frame  having 
socket  blocks  in  which  the  detents  engage.'' 

^^4.  The  combination  of  a  window  sash  cord  detent  consisting 
of  a  stock  having  a  recess,  and  revoluble  plates  having  a  stem 
passing  through  the  stock  and  into  such  recess,  and  provided 
with  a  button  in  such  recess,  with  a  socket  block  having  a  recess 
adapted  to  said  button." 

Claims  5,  6,  and  8  are  for  an  article  of  manufacture  cover- 
ing the  construction  disclosed  in  the  prior  claims. 

In  appellants'  application  as  amended,  they  state  that  their 
invention  "is  designed  more  especially  to  provide  a  construc- 
tion so  that  the  window  sash  may  be  turned  inwardly,  making  it 
unnecessary  to  remove  the  storm  windows  or  screens  when  the 
outside  of  sash  is  to  be  washed,  and  also  such  that  the  sashes 
may  be  readily  removed  from  the  frame  without  having  to 
take  anything  to  pieces  or  requiring  tools."  They  then  state: 
"The  invention  consists  primarily  in  providing  the  sash  at  its 
comers  with  a  detachable  detent,  and  placing  in  the  window 
frame  a  socket  block  with  which  this  detent  engages."  Unfor- 
tunately, however,  their  claims  are  so  drawn  as  to  read  upon  the 
prior  art.  Each  of  the  three  tribunals  of  the  Patent  Office,  after 
a  careful  examination  of  the  patent  to  Stumpf,  October  13, 
1908,  and  the  patent  to  Zalikowski,  May  18,  1889,  held  those 
patents  an  anticipation  of  the  novel  features  of  these  claims. 
We  could  add  nothing  to  the  argument  advanced  by  those 
tribunals,  and  therefore  affirm  the  decision  of  the  Commis- 
sioner, without  prejudice,  however,  to  the  right  of  appellants 
to  apply  for  leave  to  amend  their  claims  if  so  advised. 

Affirmed. 
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UNITED    STATES    OF   AMERICA   v.    ANTIKAMNIA 
CHEMICAL  COMPANY. 


Statutes;  Foods  and  Dbuos;  Delegation  of  Leoislativb  Authobitt; 
Officers;  Misbeandino  of  Dbugs;  Judicial  Notice;  Questions  oif 
Fact;  Pleading. 

1.  Whether  a  remedial  statute  oontaining  penal  provisions  should  be  liber- 

ally construed  is  of  little  practical  importance  in  a  case  involving  the 
statute,  but  presenting  a  question  of  power  rather  than  of  con- 
struction. 

2.  While  the  food  and  drug  act  of  June  30,  1906,  34  Stat,  at  L.  768,  chap. 

3915,  U.  S.  Comp.  Stat.  Supp.  1909,  p.  1187,  contains  penal  provi- 
sions, without  which  it  could  not  be  enforced,  it  was  enacted  to 
remedy  the  great  mischief  resulting  from  the  unrestricted  sale  of 
adulterated  drugs  and  articles  of  food,  and  ought  to  be  given,  where 
possible,  a  construction  that  will  effect  the  general  legislative  in- 
tention. 

3.  Where  an  act  of  Congress  has  for  its  object  the  raising  of  revenue,  the 

administration  of  the  affairs  committed  to  an  executive  department, 
as  of  the  public  lands  and  the  like,  or  the  execution  of  the  power 
over  commerce,  matters  of  detail  looking  to  the  promulgation  of 
regulations  for  carrying  the  law  into  effect,  as  for  example,  provid- 
ing for  the  proceedings  thereunder,  the  fixing  of  standards,  brands, 
and  labels,  or  the  ascertainment  of  necessary  facts  upon  which  the 
law  may  operate,  may  be  expressly  delegated  to  an  executive  officer. 
(Citing  Prather  v.  United  StateSy  9  App.  D.  C.  82,  and  Kollock  v. 
United  States,  9  App.  D.  C.  420. 

4.  The  power  conferred  to  make  regulations  for  carrying  a  statute  into 

effect  must  be  exercised  within  the  powers  delegated ;  that  is  to  say, 
confined  to  details  for  regulating  the  mode  of  proceeding  to  carry 
into  effect  the  law  as  it  has  been  enacted  by  Congress;  and  it  can- 
not be  extended  to  amending  or  adding  to  the  requirements  of  the 
statute  itself. 

5.  So  much  of  regulation  28,  promulgated  by  the  Secretaries  of  the  Treas- 

ury, of  Agriculture,  and  of  Commerce  and  Labor,  under  the  food 
and  drug  act  of  Congress  of  June  30,  1906,  as  names  the  derivatives 
of  the  drugs  enumerated  in  sec.  8  of  that  act,  is  valid,  but  that  pan 
of  the  regulation  is  invalid,  as  an  attempted  addition  to  the  act 
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Itself,  which  requires  a  preparation  containing  a  derivative  of  any 
such  enumerated  drugs  to  he  so  labeled  or  branded  as  to  show  not 
only  the  quantity  or  proportion  of  the  named  derivative  contained 
in  the  preparation  as  required  by  that  section,  but  also  to  name 
the  drug  from  which  the  substance  in  question  is  derived. 

6.  It  is  not  a  matter  of  common  knowledge,  of  which  the  court  will  take 

judicial  notice,  that  a  chemical  derivative  necessarily  contains,  or 
is  of  the  same  nature  as,  the  substance  whence  it  may  be  derived. 

7.  For  the  common  meaning  or  signification  of  the  term  "chemical  deriva- 

tive," this  court  examined  accredited  dictionaries  of  the  language, 
and  gave  the  definitions  contained  in  them. 

8.  Whether    the    addition    or    substraction    of    elements    through    which 

acetphenitidin  may,  in  theory  or  in  practice,  be  derived  front 
acetanilid,  produces  such  a  chemical  change  of  substance  that  it 
may  be  truly  said  to  contain  no  acetanilid,  or  produces  a  substance 
which  still  contains  an  appreciable  quentity  or  proportion  of  the 
same,  presents  a  question  of  fact  to  be  determined  on  the  evidence 
of  witnesses  skilled  in  chemistry,  and  not  a  question  of  law. 

0.  To  authorize  the  introduction  of  evidence,  an  issue  must  be  raised  ia 
the  pleadings. 

10.  Where  a  libel  under  the  food  and  drug  act  of  Congress  of  June  30, 
1906,  charged  that  a  drug  preparation  labeled  as  containing  a  speci- 
fied quantity  of  acetphenitidin,  but  as  containing  no  acetanilid, 
with  being  misbranded,  because  of  the  statement  in  the  label  that 
the  preparation  contained  no  acetanilid,  failed  to  expressly  charge 
that  acetphenitidin  contained  acetanilid,  it  was  held  that  excep- 
tions to  the  libel  were  properly  sustained,  and  the  libel  was  dis- 
missed. 

No.  2257.    Submitted  Apnl  10,  1911.    Decided  May  29,  1911. 

Heabing  on  an  appeal  by  the  United  States  from  a  judgment 
of  the  Supreme  Court  of  the  District  of  Columbia,  sitting  as  a 
District  Court,  sustaining  exceptions  to  and  dismissing  a  libel 
for  the  seizure  and  condemnation  of  packages  of  drugs  alleged 
to  be  misbranded  under  the  food  and  drugs  act  of  June  30, 1906. 

Affirmed. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows: 

This  is  an  appeal  by  the  United  States  from  a  judgment 
sustaining  exceptions  to  and  dismissing  a  libel. 
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The  libel  prayed  the  seizure  and  condemnation  of  100  pack- 
ages of  a  certain  drug,  describing  the  same  as  follows : 

"Twenty  packages,  more  or  less,  of  said  drug,  labeled  and 
branded  as  follows:  Antikamnia  tablets,  contain  305  grains 
of  acetphenitidin,  U.  S.  P.  per  ounce,  guaranteed  by  the  An- 
tikamnia  Chemical  Company  under  the  food  and  drugs  act, 
June  30th,  1906,  U.  S.  Serial  Number  10.  The  antikamnia 
tablets  in  this  original  ounce  package  contain  no  acetanilid, 
antifebrin,  antipyrin,  morphin,  opium,  codein,  heroin,  cocain, 
alpha  or  beta  eucain,  arsenic,  strychnin,  chloroform,  cannabis 
indica  or  chloral  hydrate.  Antikamnia  tablets  five  grains.  One 
ounce  antikamnia  tablets.  Manufactured  in  the  United  States 
of  America  by  the  Antikanmia  Chemical  Company,  St.  Louis,. 
U.  S.  A.' 

"Also  seventy  other  packages,  more  or  less,  of  said  drug, 
labeled  and  branded  as  follows :  ^Antikamnia  and  codein  tablets. 
Contain  296  grains  acetphenitidin,  U.  S.  P.  per  ounce.  Con- 
tain 18  grains  supl.  codein  per  ounce.  Guaranteed  by  the 
Antikamnia  Chemical  Company  under  the  food  and  drugs  act, 
June  30th,  1906,  U.  S.  Serial  No.  10.  The  antikamnia  and' 
codein  tablets  in  this  original  ounce  package  contain  no  acetan- 
ilid, antifebrin,  antipyrin,  morphin,  opium,  heroin,  cocain,, 
alpha  or  beta  eucain,  arsenic,  strychnin,  chloroform,  cannabis 
indica,  or  chloral  hydrate.  One  ounce  antikamnia  and -codein 
tablets.  Manufactured  in  the  United  States  of  America  by  the 
Antikamnia  Chemical  Company,  St  Louis,  U.  S.  A.' 

"Also  ten  other  packages,  more  or  less,  of  said  drug  labeled' 
and  branded  as  follows :  'Antikamnia  and  quinin  tablets.  Con- 
tain 165  grains  acetphenitidin,  U.  S.  P.  per  ounce.  Guaran- 
teed by  the  Antikamnia  Chemical  Company  under  the  food 
and  drugs  act,  June  30th,  1906,  U.  S.  Serial  No.  10.  The 
antikamnia  and  quinin  tablets  in  this  original  ounce  package 
contain  no  acetanilid,  antifebrin,  antipyrin,  morphin,  opium, 
codein,  heroin,  cocain,  alpha  or  beta  eucain,  arsenic,  strychnin, 
chloroform,  cannabis  indica,  or  chloral  hydrate.  One  ounce 
antikamnia  and  quinin  tablets.    Manufactured  in  the  United 
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States  of  America  by  the  Antikamnia  Chemical  Company,  of 
St.  Louis,  U.  S.  A.' '' 

The  libel  charges  that  the  packages  of  said  drug  are  subject  to 
condemnation  as  misbranded,  in  violation  of  the  provisions 
of  the  food  and  drugs  act,  approved  June  30th,  1906. 

"Because  each  and  all  of  said  packages  of  drug  contain  a 
large  quantity  and  proportion  of  acetphenitidin,  which  your 
Hbellant  charges  is  a  derivative  of  acetanilid,  and  that,  under 
the  provisions  of  the  said  act  of  Congress  and  of  the  regulations 
lawfully  made  thereunder,  it  is  provided  and  required  that  the 
label  on  each  of  said  packages  should  bear  a  statement  that 
the  acetphenitidin  contained  therein  is  a  derivative  of  acetani- 
lid; and  yet  your  libellant  charges  that  each  and  all  of  said 
packages  fail  to  bear  a  statement  in  any  form  that  the  acetphen- 
itidin contained  therein  is  a  derivative  of  acetanilid,  or  that 
the  drug  contains  any  derivative  of  acetanilid. 

"Your  libellant  further  charges  that  each  and  all  of  said 
packages  of  drug  are  further  misbranded  in  that  the  labels 
thereon  are  false  and  misleading,  for  the  reason  that  each  and 
all  of  the  said  labels  bear  the  statement  that  no  acetanilid  is 
contained  therein,  and  that  said  statement  imports  and  signi- 
fies that  there  is  no  quantity  or  proportion  of  any  derivative  of 
acetanilid  contained  in  said  drug." 

Under  the  warrant  ordered  to  issue,  the  marshal  seized 
ninety-three  packages  in  all,  bearing  the  labels  aforesaid.  By 
leave  of  the  court,  the  Antikamnia  Chemical  Company,  alleging 
itself  to  be  the  owner  of  the  packages,  was  permitted  to  appear 
as  party  defendant. 

The  exceptions  on  which  the  libel  was  dismissed  are  sub- 
stantially that  the  act  does  not  require  that  the  label  on  each 
of  said  packages  shall  have  a  statement  that  the  acetphenitidin 
contained  therein  is  a  derivative  of  acetanilid,  nor  is  it  neces- 
sary under  said  act  that  a  derivative  of  any  parent  substance 
should  state  that  it  is  a  derivative  of  such  substance,  provided 
the  derivative  itself  is  named  by  its  proper  name.  That  the 
statement  on  the  packages  that  it  contains  no  acetanilid  is 
neither  false  nor  misleading,  but  true,  and  the  libel,  while 
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<;hargiiig  that  acetphenitidin  is  a  derivative  of  acetanilid^  does 
not  charge  that  there  is  any  acetanilid  in  acetphenitidin. 

Sec.  1  of  the  food  and  drugs  act  [34  Stat,  at  L.  768,  chap. 
3915,  U.  S.  Comp.  Stat.  Supp.  1909,  p.  1187]  makes  it  unlaw- 
ful to  manufacture  within  any  territory  or  the  District  of  Col- 
umbia, an  article  of  food  or  drug  which  is  adulterated  or  mis- 
branded,  "within  the  meaning  of  this  act,"  and  imposes  a  pen- 
alty therefor. 

Sec.  2  prohibits  the  introduction  into  any  State  or  territory 
or  the  District  of  Columbia,  and  the  shipment  from  the  same  to 
any  other  State,  territory,  etc.,  or  foreign  country,  any  article 
of  food  or  drug,  in  the  original  packages,  adulterated  or  mis- 
branded,  within  the  meaning  of  this  act,  and  the  sale  or  offer 
for  sale  in  the  District  of  Columbia  or  territories,  of  any  such 
adulterated  or  misbranded  foods  or  drugs;  and  provides  a 
penalty  therefor. 

Sec.  3  provides:  "That  the  Secretary  of  the  Treasury,  the 
Secretary  of  Agriculture,  and  the  Secretary  of  Commerce  and 
Labor  shall  make  uniform  rules  and  regulations  for  carrying 
out  the  provisions  of  this  act,  including  the  collection  and  ex- 
amination of  specimens  of  foods  and  drugs,''  etc. 

Sec.  4  provides  for  the  examination  of  foods  and  drugs,  and 
the  giving  of  notice  if  found  to  be  adulterated  or  misbranded. 

Sec.  5  makes  it  the  duty  of  the  district  attorney,  to  whom 
report  shall  be  made  of  any  violation  of  the  act,  to  cause  ap- 
propriate proceedings  to  be  commenced  without  delay,  for  the 
-enforcement  of  the  penalties  provided  in  the  act. 

Sec.  6  defines  the  meaning  and  inclusion  of  the  terms  "drug'' 
and  "food.'' 

Sec.  7  declares  that,  for  the  purposes  of  this  act,  an  article 
shall  be  deemed  to  be  adulterated:  "In  case  of  drugs:  First: 
If,  when  a  drug  is  sold  under  or  by  a  name  recognized  in  the 
United  States  Pharmacopoeia  or  National  Formulary,  it  dif- 
fers from  the  standard  of  strength,  quality,  or  purity,  as  de- 
termined by  the  test  laid  down  in  the  United  States  Pharmaco- 
poeia or  National  Formulary,  oflScial  at  the  time  of  investiga- 
tion;  Provided  that  no  drug  defined  in  the  United  States 
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Pharmacopoeia  or  National  Formulary  shall  be  deemed  to  be 
adulterated  under  this  provision,  if  the  standard  of  strength^ 
quality,  or  purity  be  plainly  stated  upon  the  bottle,  box,  or 
other  container  thereof,  although  the  standard  may  differ  from 
that  determined  by  the  test  laid  down  in  the  United  States 
Pharmacopoeia  or  National  Formulary. 

"Second:  If  its  strength  or  purity  fall  below  the  professed 
standard  or  quality  under  which  it  is  sold.''  (Other  portions 
of  the  section  relate  to  confectionery  and  foods.) 

Sec.  8.  "That  the  term  ^misbranded'  as  used  herein  shall 
apply  to  all  drugs  or  articles  of  food,  or  articles  which  enter 
into  the  composition  of  food,  the  package  or  label  of  which 
shall  bear  any  statement,  design,  or  device  regarding  such 
article,  or  the  ingredients  or  substances  contained  therein,, 
which  shall  be  false  or  misleading  in  any  particular,  and  to 
any  food  or  drug  product  which  is  falsely  branded  as  to  the 
State,  territory,  or  country  in  which  it  is  manufactured  or  pro- 
duced. That,  for  the  purposes  of  this  act,  an  article  shall  also 
be  deemed  to  be  misbranded,  in  case  of  drugs:  First:  If  it 
be  an  imitation  of,  or  offered  for  sale  under  the  name  of,  an- 
other article.  Second.  If  the  contents  of  the  package  as  or- 
iginally put  up  shall  have  been  removed  in  whole  or  in  part, 
and  other  contents  shall  have  been  placed  in  such  a  package,  or 
if  the  package  fail  to  bear  a  statement  on  the  label  of  the 
quantity  or  proportion  of  any  alcohol,  morphin,  opium,  cocain,^ 
heroin,  alpha  or  beta  eucain,  chloroform,  cannabis  indica, 
chloral  hydrate,  or  acetanilid,  or  any  derivative  or  preparation 
of  any  such  substances  contained  therein."  (Remainder  of  sec- 
tion applies  to  foods.) 

Sec.  9  relates  to  guaranties  by  wholesalers,  jobbers,  and  man- 
ufacturers. 

Sec.  10  provides  for  the  seizure  and  condemnation  of  adulter- 
ated or  misbranded  foods,  drugs,  and  liquors,  through  pro- 
ceedings instituted  for  the  purpose,  which  proceedings  "shall 
conform,  as  near  as  may  be,  to  the  proceedings  in  admiralty, 
except  that  either  party  may  demand  trial  by  jury  of  any 
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issue  of  fact  joined  in  any  such  case,  and  all  such  proceedings 
shall  be  at  the  suit  of,  and  in  the  name  of,  the  United  States." 

Sec.  11,  12,  and  13  have  no  possible  bearing  on  the  ques- 
tions involved. 

Acting  upon  the  recommendation  of  the  commission  of  ex- 
ports, the  Secretaries  of  the  Treasury,  of  Agriculture,  and 
of  Commerce  and  Labor,  respectively,  adopted  certain  rules 
and  regulations  for  carrying  out  the  provision  of  the  foregoing 
act,  on  October  I7th,  1906,  and  published  the  same. 

Regulation  28  was  amended  to  take  effect  on  April  1,  1910. 
This  states  the  derivative  of  the  several  drugs  enumerated  in 
sec.  8,  and  names  the  several  preparations  containing  them 
respectively.  Derivatives  of  or  from,  and  preparations  contain- 
ing, aeetanilid,  are  enumerated  as  follows: 

^'Acetanilid  (antifebrin,  phenylacetamide) :  Derivatives: 

"Acetphenitidin,  citrophen,  diacetanilid,  lactophenin,  meth- 
oxy-acetanilid,  methylacetanilid,  para-iodacetanilide,  and 
phenaretine. 

"Preparations  containing  aeetanilid  or  derivatives: 

"Analgesics,  antineuralgics,  antirheumatics,  cachets,  cap- 
sules, cold  remedies,  elixirs,  granular  effervescing  salts,  head- 
ache powders,  mixtures,  pain  remedies,  pills,  and  tablets.'* 

"The  regulation  concludes  as  follows:  "In  declaring  the 
quality  or  proportion  of  any  of  the  specified  substances,  the 
.names  by  which  they  are  designated  in  the  act  shall  be  used,  and 
in  declaring  the  quantity  or  proportion  of  the  derivatives  of  any 
of  the  specified  substances,  in  addition  to  the  tradename  of  the 
derivative,  the  name  of  the  specified  substance  shall  also  be 
stated,  so  as  to  indicate  clearly  that  the  product  is  a  derivative 
of  the  particular  specified  substance." 

Mr.  Clarence  R.  Wilson,  United  States  District  Attorney, 
and  Mr.  Stanton  C.  Peele,  Assistant  for  the  appellant. 

Mr.  Daniel  W.  Baher,  Mr,  Joseph  C.  Sheehy,  and  Mr.  Fra/nk 
J.  Hogan  for  the  appellee. 
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Mr.  Chief  Justice  Shepard  delivered  the  opinion  of  the* 
Court: 

1.  A  preliminary  contention  on  behalf  of  the  appellants  ia- 
that  the  act,  being  remedial,  and  not  penal,  should  be  liberally 
construed.  This  contention  seems  to  be  of  little  or  no  practical 
importance  in  the  present  case,  as  the  substantial  question 
presented  is  one  of  power,  rather  than  construction.  Without 
discussion,  therefore,  it  may  be  conceded  that  the  act,  while 
it  contains  penal  provisions  without  which  it  could  not  be 
enforced,  was  enacted  to  remedy  the  great  mischief  resulting 
from  the  unrestricted  sale  of  adulterated  drugs  and  articles  of 
food,  and  ought  to  be  given,  where  possible,  a  construction  that 
will  effect  the  general  legislative  intention. 

2.  The  substantial  questions  for  determination  arise  upon 
two  propositions  that  have  been  submitted  in  support  of  the 
contention  of  error  in  the  dismissal  of  the  bill  on  the  exceptions 
stated.  The  first  of  these  is  that  the  packages  of  the  drugs 
are  misbranded,  because  the  labels  fail  to  recite  that  acet- 
phenitidin  contained  therein  is  a  derivative  of  acetanilid. 

It  seems  clear  that  this  omission  is  not  in  express  violation  of 
the  requirement  of  sec.  8  of  the  act,  for  the  reason  that  the 
label  states  the  true  name  of  the  drug,  acetphenitidin,  which, 
though  not  one  of  those  specifically  named  in  the  section,  is- 
a  derivative  of  one  of  them,  acetanilid. 

Now,  while  persons  skilled  in  chemistry  and  pharmacy  would 
known  that  acetphenitidin  is  a  derivative  of  acetanilid,  it  is- 
certain  that  the  average  purchaser  and  user  of  drugs  would 
not.  For  this  reason,  no  doubt,  the  commission  of  expert  chem- 
ists, whose  recommendations  were  adopted  by  the  three  Secreta- 
ries, suggested  the  regulation  requiring  the  label  of  a  derivative 
of  one  of  the  drugs  specified  in  sec.  8  to  show  not  only  the 
tradename  of  the  same,  but  also  the  name  of  the  substance  of 
which  it  is  a  derivative.  It  is  well  settled  that  where  an  act 
of  Congress  has  for  its  object  the  raising  of  revenue,  the  ad- 
ministration of  the  affairs  committed  to  an  executive  depart- 
m'ent,  as  of  the  public  lands  and  the  like,  or  the  execution  of 
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the  power  over  commerce,  matters  of  detail  looking  to  the  * 
promulgation  of  regulations  for  carrying  the  law  into  effect, 
as,  for  example  providing  for  the  proceedings  thereunder,  the 
fixing  of  standards,  brands,  and  labels,  or  the  ascertainment  of 
necessary  facts  upon  which  the  law  may  operate,  may  be  ex- 
pressly delegated  to  an  executive  oflScer.  In  such  instances 
Congress  legislates  on  the  subject  as  far  as  is  reasonably  prac- 
ticable, and  from  the  recognized  necessities  of  the  case  is  com- 
pelled to  leave  to  executive  oflSoers  the  duty  of  bringing  about 
the  result  pointed  out  by  the  statute.  United  States  v.  Bailey,  ' 
9  Pet.  238,  9  L.  ed.  113 ;  Caha  v.  United  States,  162  U.  S.  211, 
38  L.  ed.  415,  14  Sup.  Ct.  Eep.  613;  Be  Kollock,  165  U.  S. 
526,  41  L.  ed.  813,  17  Sup.  Ct.  Eep.  444;  Marshall  Field  &  Co. 
V.  CUrh,  143  U.  S.  649,  36  L.  ed.  294,  12  Sup.  Ct.  Kep.  495; 
Union  Bridge  Co.  v.  United  States,  204  TJ.  S.  364,  51  L.  ed. 
523,  27  Sup.  Ct.  Eep.  367;  St.  Louis,  I.  M.  &  S.  B.  Co. 
V.  Taylor,  210  U.  S.  281,  62  L.  ed.  1061,  28  Sup.  Ct.  Eep.  616 ; 
Bong  V.  Alfred  S.  Campbell  Art  Co.  214  U.  S.  236,  53  L.  ed. 
979,  29  Sup.  Ct.  Eep.  628, 16  A.  &  E.  Ann.  Cas.  1126 ;  see  also 
Coopersville  Co^p.  Creamery  Co.  v.  Lemon,  89  C.  C.  A.  595, 
163  Fed.  145 ;  Prather  v.  United  States,  9  App.  D.  C.  82 ; 
Kollock  V.  United  States,  9  App.  D.  C.  420. 

On  the  other  hand,  it  is  equally  well  settled  that  the  power 
conferred  to  make  regulations  for  carrying  the  law  into  effect 
must  be  exercised  within  the  powers  delegated,  that  is  to  say, 
confined  to  details  for  r^ulating  the  mode  of  proceeding  to 
carry  into  effect  the  law  as  it  has  been  enacted  by  Congress, 
It  cannot  be  extended  to  amending  or  adding  to  the  require- 
ments of  the  act  itself.  Morrill  v.  Jones,  106  U.  S.  466,  27 
L.  ed.  267,  1  Sup.  Ct.  Eep.  423;  United  States  v.  Symonds, 
120  U.  S.  46,  30  L.  ed.  557,  7  Sup.  Ct.  Eep.  411;  United 
States  V.  Eaton,  144  TJ.  S.  677,  36  L.  ed.  591,  12  Sup.  Ct. 
Eep.  764 ;  Williamson  v.  United  States,  207  TJ.  S.  425,  52  L. 
ed.  278,  28  Sup.  Ct.  Eep.  163. 

The  decisions  cited  mark  the  general  boundary  line  between 
the  powers  that  may  be  delegated  to  administrative  officers,  and 
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^  those  that  may  not  be.  It  remains  to  determine  on  whidi  side 
>/  -of  that  line  the  power  claimed  in  the  present  case  falls. 

It  must  be  borne  in  mind  that  the  food  and  drugs  act  [34 
Stat,  at  L.  768,  chap.  3915,  U.  S.  Comp.  Stat  Supp.  1909,  p. 
1187]  does  not  confer  upon  executive  officers  the  power  to 
prescribe  the  forms  of  brands  and  labels  upon  drugs,  as  was 
<done  by  the  oleomargarin  act,  that  was  considered  in  Kollock's 
Case,  supra.  The  only  power  conferred  is  that  in  sec.  3,  which 
provides  that  the  three  Secretaries  named  "shall  make  uniform 
rules  and  regulations  for  carrying  out  the  provisions  of  this 
iict,  including  the  collection  and  examination  of  specimens  of 
foods  and  drugs,''  etc. 

Sec.  8  declares  when  an  article  shall  be  deemed  to  be  mis- 
branded:  "First:  If  it  be  an  imitation  of,  or  offered  for  sale 
under  the  name  of,  another  article.  Second:  ♦  ♦  ♦  if 
[among  other  things]  the  package  fail  to  bear  a  statement  on 
the  label  of  the  quantity  or  proportion  of  any  alcohol,  morphin, 
opium,  cocain,  heroin,  alpha  or  beta  eucain,  chloroform,  can- 
nabis indica,  chloral  hydrate,  or  acetanilid,  or  any  derivative 
or  preparation  of  any  such  substances  contained  therein." 

In  so  far  as  the  regulation  designates  the  several  derivatives 
of  the  drugs  enumerated  in  sec.  8,  and  the  preparations  con- 
taining the  same,  we  are  of  the  opinion  that  it  is  within  the 
power  conferred  in  sec.  3  to  make  uniform  rules  and  regulations 
for  carrying  out  the  provisions  of  the  act  It  was  not  reason- 
ably practicable  for  Congress  to  ascertain  and  declare  these 
several  derivatives  and  preparations  which  might  then  have 
existed,  much  less  to  anticipate  those  which  might  later  come 
into  existence  and  use.  Having  declared  that  the  quantity 
or  proportion  of  the  several  derivatives  of  the  named  drugs 
shall  be  stated  on  the  labels,  the  ascertainment  of  such  deriva- 
tives was  a  matter  of  detail  properly  confided  to  the  executive 
officers  in  carrying  out  the  provisions  of  the  law.  The  regula- 
tion having  named  acetphenitidin  as  a  derivative  of  acetanilid, 
the  manufacturer  complied  therewith  to  the  extent  of  naming 
the  proportion  of  said  derivative  contained  in  the  antikamnia 
tablets,  but  did  not  comply  with  the  requirement  of  the  same 
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that  it  should  also  recite  that  it  was,  in  fact,  a  derivatiye  of  "" 
acetanilid.  The  last  requirement  was  in  our  opinion  an  amend- 
ment of,  or  an  addition  to,  the  act  itself,  and  therefore  beyond 
the  powers  of  the  executive  authority.  Congress  reserved  to 
itself  the  statement  of  the  contents  of  the  labels,  and  did  not  re- 
quire that  when  a  drug  was  a  derivative  merely,  the  name  of  the 
drug  from  whence  derived  should  also  be  recited.  Had  it 
intended  that  this  should  be  done,  it  would  have  so  declared 
distinctly.  In  this  respect  the  case  is  clearly  differentiated  from 
Re  Kollock,  supra,  and  comes  within  the  rule  governing  the 
second  class  of  cases  before  recited,  including  United  States 
V.  Eaton,  144  TJ.  S.  677-688,  26  L.  ed.  591-594,  12  Sup.  Ct 
Rep.  764;  and  Williamson  v.  United  States,  207  U,  S.  425-462, 
52  L.  ed.  278-297,  28  Sup.  Ct.  Eep.  168.  In  the  case  last  ^ 
cited,  the  question  was  whether  a  false  oath  made  in  final 
proof  required  by  a  regulation  of  the  Commissioner  of  the 
Land  OflSce  constituted  perjury.  The  statute  made  certain 
requirements  in  r^ard  to  preliminary  proofs,  and  reiterated 
some  of  them  in  the  section  relating  to  final  proofs,  but  omitted 
the  one  which,  by  the  regulations  made  by  the  Commissioner 
under  the  power  conferred  by  the  act  to  give  effect  to  its  pro- 
visions, was  required.  It  was  held  that  the  power  to  adopt 
rules  and  regulations  for  the  enforcement  of  the  act  could  not 
be  construed  to  warrant  one  that  was  in  fact  an  addition  to 
the  act 

Since  the  submission  of  this  case,  the  Supreme  Court  of 
the  United  States  has  rendered  a  decision,  the  opinion  in 
which,  delivered  by  Mr.  Justice  Lamar,  dearly  draws  the 
line  between  those  powers  which  may  be  delegated  by  Congress 
to  an  executive  officer,  and  those  which  may  not.  United  States 
V.  Orimaud,  1911,  220  IT.  S.  606,  55  L.  ed.  — ,  31  Sup.  Ct 
Rep.  480.  That  was  an  indictment  for  violating  a  regulation 
of  the  Secretary  of  Agriculture  relating  to  the  use  and  oc- 
cupancy of  public  forest  reservations.  It  was  said  that  in 
the  nature  of  things  it  was  impracticable  for  Congress  to  pro- 
vide regulations  for  the  various  and  varying  details  of  the  man- 
agement of  the  forest  reservations,  and  that  it  was  within  its 
Vol.  xxxvn.— «a. 
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power  to  authorize  the  Secretary  to  make  such  regulations  a» 
would  secure  the  objects  of  such  reservation,  namely,  to  regu- 
late the  use  and  occupancy  and  preserve  the  forests  from  de- 
struction. Having  so  done,  it  declared  that  "any  violation 
of  the  provisions  of  this  act  or  such  rules  and  regulations  shall 
be  punished  as  provided  in  sec.  6388,  Rev.  Stat.  U.  S.  Comp. 
Stat  1901,  p.  3649,  as  amended."  The  violation  of  such 
reasonable  rules  and  regulations  is  "made  a  crime,  not  by  the 
Secretary,  but  by  Congress.  The  statute,  not  the  Secretary, 
fixes  the  penalty."  It  is  this  feature  of  the  act  that  differentiat- 
ed the  case  from  Williamson  v.  United  States,  supra,  and  other 
cases  cited,  which,  in  our  opinion,  furnish  the  rule  of  determin- 
ation for  the  case  at  bar.  Congress  here  prescribed  what  the 
labels  should  contain,  and  conferred  no  power  upon  the  Secre- 
taries to  make  a  regulation  adding  anything  thereto. 

3.  The  second  proposition  is  this  in  substance:  The  state* 
ment  on  the  label  that  the  drug  "contains  no  acetanilid"  is 
false  and  misleading,  and  constitutes  misbranding,  vnthin  mean- 
ing of  the  act.  The  libel  does  not  expressly  charge  that  acet- 
phenitidin  contains  acetanilid.  If  it  did,  there  would  be  no- 
doubt  of  the  soundness  of  the  proposition,  for  the  exceptions 
necessarily  admit  every  fact  plainly  alleged.  But  it  contains 
no  such  all^ation.  It  charges  that  the  labels  are  false  and 
misleading,  "for  the  reason  that  each  and  all  of  said  labels 
bear  the  statement  that  no  acetanilid  is  contained  therein,  and 
that  said  statement  imports  and  signifies  that  there  is  no  quan- 
tity or  proportion  of  any  derivative  of  acetanilid  contained  in 
said  drug."  It  is  argued  in  support  of  the  proposition  that 
acetphenitidin  necessarily  contains  some  appreciable  quantity 
or  proportion  of  the  latter  drug;  and  it  is  further  argued  that 
this  is  a  matter  of  common  knowledge  of  which  the  court  may 
take  notice  without  proof.  We  cannot  agree  that  it  is  a  matter 
of  common  knowledge  that  a  chemical  derivative  necessarily 
contains,  or  is  of  the  same  nature  as,  the  substance  whence  it 
may  be  derived.  It  was  stated  on  the  argument,  without  dis- 
sent, that  very  many  well-known  substances,  including  acetan- 
flid,  are  derivatives  of  benzin  or  benzol.    Some  of  these  deriva- 
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lives  are  nocuous,  others  entirely  harmless.  While,  therefore, 
acetphenitidin  is  a  chemical  derivative  of  acetanilid,  and  may 
be  derived  therefrom  in  practice,  it  is  in  a  general  sense 
a  derivative  of  benzin  or  benzol,  and  may,  for  all  that  we  know, 
be  derived  therefrom  in  actual  practice  for  commercial  use. 
When  one  wishes  to  ascertain  the  common  meaning  or 
signification  of  a  word,  resort  is  ordinarily  had  to  the  ac- 
credited dictionaries  of  the  language.  Murray's  English 
Dictionary  defines  a  chemical  derivative  thus:  "A  com- 
pound ol^ned  from  another,  e.  g.,  by  partial  replacement. '^ 
The  definition  of  the  Standard  Dictionary  is  substantially 
the  same.  In  the  latest  edition  of  Webster's  Interna- 
tional Dictionary  the  following  definition  is  given:  "A 
substance  so  related  to  another  substance  by  modification  or 
partial  substitution  as  to  be  regarded  as  derived  from  it,  even 
when  not  obtainable  from  it  in  practice.''  These  definitions  do 
not  carry  us  very  far.  About  as  far  as  common  knowledge  goes 
is  that  chemical  changes  occur  in  substances  through  the  sub- 
straction  or  the  addition  of  some  particular  element.  Some- 
times the  mingling  of  several  substances  having  chemical  af- 
finities, but  respectively  innocuous,  may  produce  a  deadly 
poison.  And  sometimes  the  substraction  of  an  element  from 
a  poisonous  substance  may  produce  another  that  is  perfectly 
harmless.  The  principles  that  direct  these  combinations  and 
control  the  transformations  effected  are  beyond  common  knowl- 
edge. They  can  only  become  known  through  the  special  study 
of  the  science  of  chemistry. 

Whether,  then,  the  addition  or  substraction  of  elements, 
through  which  acetphenitidin  may,  in  theory  or  in  practice, 
be  derived  from  acetanilid,  produces  such  a  chemical  change  of 
substance  that  it  may  be  truly  said  to  contain  no  acetanilid,  or 
produces  a  substance  which  still  contains  an  appreciable  quan- 
tity or  proportion  of  the  same,  presents  a  question  of  fact, 
which,  in  our  opinion,  must  be  determined  on  the  evidence  of 
witnesses  skilled  in  the  science  of  chemistry. 

To  authorize  the  introduction  of  evidence  an  issue  must  be- 
raised  in  the  pleadings. 

As  before  pointed  out,  the  libel  does  not  charge  that  th& 
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statement  that  the  preparation  contains  no  acetanilid  is  false 
by  reason  of  the  fact  that  acetphenitidin  does  contain  acetanilid. 
It  carefully  confines  itself  to  the  allegation  that  the  statem^it 
is  false  because  it  does  not  recite  that  there  is  no  quantity  or 
proportion  of  any  derivative  of  acetanilid  contained  therein. 
This  clearly  limits  the  charge  of  misbranding  to  the  failure 
to  state  that  acetphenitidin  is  a  derivative  of  acetanilid.  This 
is  but  another  form  of  the  complaint  that  the  regulation  has 
been  violated.  It  does  not  raise  an  issue  of  fact  as  to  whether 
acetphenitidin  actually  contains  a  perceptible  quantity  of 
acetanilid. 

In  accordance  with  these  conclusions,  the  judgment  will  be 
affirmed.  Affirmed. 


TAYLOR  t;.  LEESNITZER 


Appeal  ahd  Ebbob;  Pabtition;  Wills;  ArnEB-AoQunum  Pbopebtt. 

!•  While  a  bill  for  partition  cannot  bo  made  the  meana  of  trying  a  dis- 
puted title,  jurisdiction  will  be  entertained  of  a  suit  in  eqoily  against 
an  executrix  and  widow,  for  the  sale  of  land  and  division  of  the 
proceeds  among  the  heirs,  without  dower  to  the  widow,  where  there 
are  no  disputed  questions  of  fact,  the  real  question  involved  being 
the  interpretation  of  the  will,  and  no  objection  to  the  jurisdiction  is 
made  by  the  parties. 

8.  A  will  made  in  1889,  devising  and  bequeathing  to  the  testator's  widow, 
her  heirs  and  assigns,  all  of  the  testator's  estate,  both  real  and 
personal,  after  the  payment  of  his  debts,  and  nominating  the  widow 
as  executrix,  passed  land  acquired  by  the  testator  after  the  execution 
of  the  wilL  Mr.  Chief  Justice  Shipabd  dissenting.  (Oonstruing 
sec.  1628,  D.  C.  Code,  as  amended  by  the  aet  of  Congress  of  June 
80,  1902,  32  Stat,  at  L.  645,  chap.  1329,  providing  that  "any  will 
executed  after  January  17,  1887,  and  before  the  first  day  of  January, 
1902,  devising  real  estate,  from  which  it  shall  i^[>pear  that  it  was 
the  intention  of  the  testator  to  devise  property  acquired  after  the 
ccecution  of  the  will,  shall  be  deemed,  taken,  and  held  to  operate 
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as  a  valid  deyise  of  all  such  property;  and  any  will  hereafter  exe- 
cuted which  shall,  by  words  of  general  import,  devise  all  the  estate, 
or  all  the  real  estate  of  the  testator,  shall  be  deemed,  taken,  and 
held  to  operate  as  a  valid  devise  of  any  real  estate  acquired  by  said 
testator  after  the  execution  of  such  will,  unless  it  shall  appear  there- 
from that  it  was  not  the  intention  of  the  testator  to  devise  such  after- 
acquired  property;"  and  overruling  McAleer  v.  Schneider,  2  App.  D, 
C.  461;  Bradford  v.  Matthetoe,  9  App.  D.  C.  438;  Crenshaw  v.  Mo- 
Cormiok,  19  App.  D.  C.  494.) 

No.  1808.    Submitted  Iday  5,  1911.    Decided  May  29,  1911. 

Hearing  on  an  appeal  by  the  defendant  from  a  decree  of  the 
Supreme  Court  of  the  District  of  Columbia,  sitting  as  an  equity 
court,  in  a  suit  for  partition  by  sale  of  the  estate  of  a  decedent, 
ordering  the  sale  of  the  property  and  a  division  of  the  proceeds 
between  the  heirs  at  law  of  tie  decedent,  without  dower  to 
the  defendant,  his  widow.  Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  Nota  McCUll  and  Mr.  J.  J.  Dwrlington  for  the  appel- 
lant. 

Mr.  Edmund  Burke  for  the  appellee. 

Mr.  Justice  Robb  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  decree  of  the  supreme  court  of  the 
District,  upon  a  bill  filed  by  the  appellee,  Mary  J.  Leesnitzer, 
against  the  appellant,  Margaret  E.  Taylor,  in  her  own  right 
and  as  executrix  of  her  deceased  husband,  and  against  Eliza- 
beth  E.  Padgett  and  Franklin  C.  Padgett,  her  husband,  aver- 
ring that  the  testator  acquired  the  real  estate  described  in  the 
bill  subsequently  to  the  execution  of  his  will,  and  that  at  his 
death  said  real  estate  vested  in  his  heirs,  Mrs.  Leesnitzer  and 
Mrs.  Padgett ;  that  appellant  had  not  renounced  imder  the  will 
within  the  time  fixed  by  law,  and  was  thereby  barred  of  dower 
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right  in  the  estate.  Appellant  demurred  to  the  bill,  the  demur- 
rer was  overruled  and  decree  passed  ordering  the  sale  of  the 
property  and  the  division  of  the  proceeds  between  the  heirs,  with- 
out dower  to  appellant.  The  case  was  brought  here,  where  the 
appeal  was  dismissed  on  the  ground  that  Mrs.  Padgett  had  not 
been  made  a  party  thereto  (31  App.  D.  C.  92).  Thereupon  an 
appeal  was  taken  to  the  Supreme  Court  of  the  United  States, 
and  that  court,  on  March  20,  1911,  reversed  our  judgment, 
and  remanded  the  cause  to  this  court  for  further  proceedings. 

In  its  opinion,  the  Supreme  Court  incidentally  directed  at- 
tention to  the  fact  that  the  bill  was  adverse  to  appellant's  right 
imder  the  will,  and  that  it  was  sought  to  have  her  declared 
barred  of  her  dower.  The  court  then,  without  further  com- 
ment, cited  Claa-k  v.  Boiler,  199  U.  S.  541,  50  L.  ed.  300,  26 
Sup.  Ct.  Eep.  141.  That  case  is  authority  for  the  proposi- 
tion that  a  bill  of  partition  cannot  be  made  the  means  of  try- 
ing a  disputed  title.  In  this  case,  however,  there  are  no  dis- 
puted questions  of  fact,  the  real  question  being  the  interpreta- 
tion of  the  will;  and  inasmuch  as  no  objection  has  been  or  is 
now  made  to  the  jurisdiction,  we  see  no  reason  why  the  case 
may  not  be  disposed  of  in  this  proceeding,  and  thus  save  the 
parties  additional,  and,  in  the  circimistances,  needless,  expense. 

Thomas  Taylor,  imder  whom  all  the  parties  claim,  died  De- 
cember 31,  1905.  He  was  survived  by  his  widow,  his  only 
heirs  being  his  two  half-sisters,  Mrs.  Leesnitzer  and  Mrs.  Pad- 
gett.   His  will,  dated  September  16,  1889,  reads  as  follows: 

"In  the  name  of  Qod,  Amen.  I,  Thos.  Taylor,  of  the  city 
of  Washington,  in  the  District  of  Colimibia,  being  of  sound  and 
disposing  mind  and  memory,  considering  the  certainty  of  death 
and  the  uncertainty  of  the  time  thereof,  do  make,  publish,  and 
declare  this  my  last  will  and  testament,  hereby  revoking  all 
former  wills  by  me  at  any  time  made. 

"I  commit  my  soul  to  Almighty  God,  and  my  body  to  the 
earth,  to  be  decently  buried  at  the  discretion  of  my  executrix, 
hereinafter  named,  and  after  the  payment  of  all  my  just  debts, 
including  the  expenses  of  my  last  sickness  and  my  funeral,  I 
give,  devise,  and  bequeath  unto  my  dearly  beloved  wife,  Mar- 
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garet  E.  Taylor,  her  heirs  and  assigns,  all  of  my  estate,  both 
real  and  personal. 

"I  nominate,  constitute,  and  appoint  my  dearly  beloved  wife, 
Margaret  E.  Taylor,  executrix  of  this,  my  last  will  and  testa- 
ment, and  request  that  no  bond  be  required  of  her  as  such." 

Under  the  act  of  January  17, 1887  (24  Stat,  at  L.  361,  chap. 
25),  it  was  provided  that  any  will  thereafter  executed  devising 
real  estate  in  the  District  of  Columbia,  from  which  it  should 
appear  "that  it  was  the  intention  of  the  testator  to  devise  prop- 
erty acquired  after  the  execution  of  the  will,"  should  be  held 
to  operate  as  a  valid  devise  of  all  such  property.  This  pro- 
vision was  superseded  by  sec  1628  of  the  Code  [32  Stat,  at 
L  545,  chap.  1329],  which  became  effective  January  1,  1902, 
as  follows: 

"Any  will  hereafter  executed  which  shall,  by  words  of  gen- 
eral import,  devise  all  the  estate  or  all  the  real  estate  of  the  tes- 
tator, shall  be  deemed,  taken,  and  held  to  operate  as  a  valid 
devise  of  any  real  estate  acquired  by  such  testator  after  the  exe- 
cution of  such  will,  unless  it  shall  appear  that  it  was  not  the 
intention  of  the  testator  to  devise  such  after-acquired  properly.'* 

The  effect  of  the  above  section  evidently  having  been  brought 
to  the  attention  of  Congress,  that  body,  by  the  act  of  June  30, 
1902  (32  Stat  at  L.  545,  chap.  1329),  amended  the  section 
to  read  as  follows : 

"Sec.  1628.  After-Acquired  Real  Estate. — Any  will  exe- 
cuted after  January  seventeenth,  eighteen  hundred  and  eighty- 
seven,  and  before  the  first  day  of  January,  nineteen  himdred 
and  two,  devising  real  estate,  from  which  it  shall  appear  that 
it  was  the  intention  of  the  testator  to  devise  property  acquired 
after  the  execution  of  the  will,  shall  be  deemed,  taken,  and  held 
to  operate  as  a  valid  devise  of  all  such  property ;  and  any  will 
hereafter  executed  which  shall,  by  words  of  general  import,  de- 
vise all  the  estate,  or  all  the  real  estate  of  the  testator,  shall  be 
deemed,  taken,  and  held  to  operate  as  a  valid  devise  of  any 
real  estate  acquired  by  said  testator  after  the  execution  of  such 
will,  unless  it  shall  appear  therefrom  that  it  was  not  the  in- 
tention of  the  testator  to  devise  such  after-acquired  property/* 
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The  court  below  followed  the  ruling  of  this  court  in  McAleer 
V.  Schneider,  2  App.  D.  C.  461 ;  Bradford  v.  Matthews,  9  App, 
D.  0.  438 ;  and  Crenshaw  v.  McComiick,  19  App.  D.  C.  494, 
and  held  that  the  intent  to  pass  property  acquired  after  the  exe- 
cution of  the  will  did  not  aflSrmatively  appear  from  the  terms 
of  that  instrument.  The  earliest  of  those  cases  was  decided 
February  21,  1894.  Hardenbergh  v.  Bay,  151  U.  S.  112,  38 
L.  ed.  93,  14  Sup.  Ct.  Rep.  305,  was  decided  January  3,  1894. 
That  case  arose  in  the  State  of  Oregon,  and  the  question  in 
issue  was  whether  after-acquired  real  estate  passed  by  a  clause 
in  the  will  devising  "all  my  right,  title,  and  interest  in  and  to 
all  my  lands,  lots,  and  real  estate  lying  and  being  in  the  State 
of  Oregon."  The  statute  in  force  in  Oregon  provided  that 
"every  person  of  twenty-one  years  of  age  or  upwards,  of  sound 
mind,  may,  by  last  will,  devise  all  his  estate,  real  and  personal, 
saving  to  the  widow  her  dower."  The  court  stated  that  there 
were  two  questions  for  determination ;  whether,  at  the  time  of 
the  execution  of  the  will,  the  testator  possessed  testamentary 
power  to  devise  after-acquired  lands,  and  whether,  if  such  power 
existed,  the  intention  to  exercise  it  was  manifest  in  the  will. 
Both  questions  were  decided  in  the  affirmative.  The  court  held 
the  devise  to  the  testator's  sister  of  all  his  right,  title,  and  in- 
terest in  and  to  all  his  lands,  lots,  and  real  estate  lying  and 
being  in  the  State  of  Oregon  or  elsewhere,  except  as  to  spe- 
cific devises,  previously  made,  and  also  of  all  testator's  per- 
sonal property  and  estate,  to  be  "sufficiently  comprehensive  to 
indicate  an  intention  to  pass  everything  of  which  he  might  die 
seised  and  possessed,  both  of  real  and  personal  property ;"  that 
this  disposition  of  his  estate  was  residuary  in  its  character, 
and  "utterly  inconsistent  with  an  intention  to  die  intestate  as 
to  any  portion  of  his  estate,  real  or  personal."  The  court  made 
special  reference  to  the  case  of  Wait  v.  Belding,  24  Pick.  129, 
wherein  it  was  said  that  "the  term  ^all  my  property'  may  as 
well  include  all  which  may  be  his  at  his  decease,  as  all  which 
is  his  at  the  date  of  the  will;  and  will  be  construed  to  be  so 
intended  unless  there  are  words  in  the  description  which  limit 
and  restrain  it."    The  Supreme  Court  expressed  the  opinion 
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that  the  views  advanced  in  Wait  v.  Belding  were  directly  in 
point,  and  closed  its  opinion  with  the  following:  "It  may 
therefore  be  laid  down  as  a  general  proposition,  that  where 
the  testator  makes  a  general  devise  of  his  real  estate,  especially 
by  residuary  clause,  he  will  be  considered  as  meaning  to  dis- 
pose of  such  property  to  the  full  extent  of  his  capacity;  and 
that  such  a  devise  will  carry  not  only  the  property  held  by  him 
at  the  execution  of  the  will,  but  also  real  estate  subsequently 
acquired,  of  which  he  may  be  seised  and  possessed  at  the  date 
of  his  death,  provided  there  is  testamentary  power  to  make 
such  disposition.  1  Jarman,  Wills,  5th  ed.,  326,  and  other 
authorities  cited." 

In  the  present  case  there  was  undoubtedly  testamentary  power 
to  dispose  of  after-acquired  real  estate,  and  tested  by  the  rule 
above  announced  in  Hardenbergh  v.  Bay,  we  think  an  intention 
to  exercise  that  power  clearly  appears.  The  testator  provided 
for  his  interment  and  for  the  payment  of  all  just  debts.  He 
then  devised  and  bequeathed  unto  his  wife,  her  heirs  and  assigns, 
all  of  his  estate,  both  real  and  personal.  The  will  makes  no 
distinction  between  real  and  personal  property ;  and  yet  we  are 
asked  to  hold  that  the  testator  intended  to  pass  subsequently  ac- 
quired personalty,  and  not  subsequently  acquired  realty. 

The  language  of  this  will  being  fully  as  comprehensive,  and 
the  intention  to  pass  subsequently  acquired  real  estate  being 
fully  as  apparent,  as  in  Hardenbergh  v.  Bay,  this  case  is  clearly 
ruled  by  that,  unless  it  appears  that  by  said  act  of  June  30, 
1902,  Congress  intended  to  prescribe  one  rule  for  the  period 
intervening  between  January  17,  1887,  and  January  1,  1902, 
and  a  different  rule  thereafter.  We  do  not  think  it  does.  Sec- 
tion 1628,  as  carried  forward  into  the  Code  of  January  1,  1902, 
apparently  restricted  the  power  to  devise  after-acquired  real 
estate  to  wills  thereafter  executed.  Congress,  therefore,  when 
its  attention  was  directed  to  the  matter,  prefixed  the  exact  lan- 
guage of  the  act  of  1887  to  the  section,  and  thus  made  that  act 
effective  down  to  January  1,  1902.  An  examination  of  said 
section,  as  finally  amended  by  the  act  of  June  30,  1902,  we 
think  fails  to  disclose  any  conflict  between  the  two  provisions 
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thereiiL  The  Supreme  Court  of  the  United  States,  whose  de- 
cision was  of  course  controlling  in  this  jurisdiction,  had  held 
that  a  general  devise  of  real  estate  would  be  considered  a  dis- 
position of  such  property  of  the  testator  to  the  full  extent  of 
his  capacity,  including  that  subsequently  acquired.  The  first 
part  of  the  section  conferred  the  power  to  pass  subsequently 
acquired  real  estate,  requiring  only  that  the  intent  to  do  so  should 
appear  from  the  language  of  the  devise.  The  second  part  con- 
ferred the  same  power,  and  expressly  provided  that  certain 
forms  of  expression  should  be  held  to  pass  such  estate  unless 
41  contrary  intention  appeared. 

We  conclude,  therefore,  that  the  language  of  this  will  passed 
subsequently  acquired  real  estate.     This  disposes  of  the  case. 

The  decree  is  reversed,  with  costs,  and  the  cause  remanded 
for  further  proceedings.  Reversed  and  remanded. 

Mr.  Chief  Justice  Shepabd,  dissenting: 

I  cannot  concur  in  the  decision  which  overrules  three  former 
•decisions  of  this  court.  McAleer  v.  Schneider,  2  App.  D.  0. 
461 ;  Bradford  v.  Matthews,  9  App.  D.  C.  438 ;  Crenshaw  v. 
McCormich,  19  App.  D.  C.  494.  The  near  approach  of  the 
summer  recess  permits  but  a  brief  statement  of  my  reasons. 
The  statute  32  Hen.  VIII.  prevailed  in  this  District  without 
qualification  until  the  act  of  Congress  of  1887.  The  settled 
rule  was  that  under  this  statute  a  will  devising  land  (r^arded 
as  a  conveyance)  spoke  from  the  date  of  its  execution,  and  not 
from  the  death  of  the  testator.  Consequently,  it  did  not^pass 
after-acquired  lands.  This  statute,  the  construction  of  which 
was  founded  on  the  ancient  rule  as  to  seisin  that  has  long  since 
passed  away,  has  been  amended  or  changed  in  our  States  in 
Tarying  forms  of  language.  Such  statutes  have  always  been  in- 
terpreted with  more  or  less  liberality.  The  old  statute  was  ad- 
visedly changed  in  England  by  the  statute  of  1  Victoria,  chap. 
26,  which  declared  that  wills  of  real  estate  shall  be  construed  to 
speak  and  take  effect  as  if  executed  immediately  before  the 
<leath  of  the  testator,  unless  a  contrary  intention  shall  appear  by 
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ihe  tviU.  Under  that  statute  this  will  would  undoubtedly  pass 
the  after-acquired  land.  The  act  of  Congress  of'  January  17, 
1887^  making  the  first  change  in  the  law  of  this  District,  was 
essentially  different  in  its  language.  By  it  a  will  devising  real 
estate  operates  as  a  devise  of  lands  acquired  after  its  execution, 
if  it  shall  appear  therefrom  "that  it  was  the  intention  of  the 
testator  to  devise  property  acquired  after  the  execution  of  the 

-win:' 

In  Bradford  v.  Matthews,  9  App.  D.  C.  438,  the  language  of 
the  will  was  as  broad  in  its  terms  as  the  will  in  the  present 
'Case.     In  holding  that  the  intention  was  not  expressed  under 
the  statute,  Mr.  Chief  Justice  Alvey  said  (p.  443)  :    "It  is  not 
necessary  that  there  should  be  express  terms  employed  in  the 
will,  in  order  to  carry  after-acquired  real  estate.     But  there 
must  be  either  express  terms  employed  or  such  reasonable  in- 
tendment or  implication  from  the  context  of  the  whole  will  as 
to  leave  no  reasonable  doubt  as  to  the  intention  of  the  testator. 
[Citing  and  quoting  from  Wilhim  v.  Allen,  18  How.  385-392, 
15  L.  ed.  396-399.]    The  intention  must  be  manifest,  and  rest 
<m  something  more  certain  than  conjecture.     The  court  must 
proceed  on  known  principles  and  established  rules,  not  on  loose 
conjectural  interpretation,  nor  considering  what  a  man  may  be 
imagined  to  do  in  the  testator's  circumstances.  *  *  * '  As  will 
l)e  observed,  there  is  nothing  in  the  provisions  of  the  will  re- 
ferred to  that  would  furnish  the  slightest  intimation  that  the 
testator  intended  the  will  to  operate  upon  after-acquired  real 
-estate. 

"The  language  employed  is  quite  applicable  to  the  real  es- 
tate of  the  testator  owned  by  him  at  the  date  of  the  will,  and 
it  is  no  more  comprehensive  than  that  which  would  or  might 
have  been  used  if  he  had  intended  only  to  devise  what  he  then 
owned,  or  possessed.  There  is  therefore  no  reasonable  ground 
^furnished  by  the  context  of  the  will  for  extending  its  provisions 
to  after-acquired  real  estate.  The  terms  of  the  will  are  fully 
gratified  by  the  property  owned  by  the  testator  at  the  date  of 
the  will,  and  there  is  nothing  that  justified  the  supposed  impli- 
cation that  it  was  intended  to  have  a  larger  operation,  so  as  to 
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embrace  future  acquisitions  of  real  estate.  It  must  be  m^de  to 
appear  affirmatively  by  the  terms  or  provisions  of  the  will,  ac- 
cording to  the  terms  of  the  statute,  that  it  was  the  intent  of  the 
testator  to  devise  property  acquired  after  the  execution  of  the 
will.  In  this  case  there  is  nothing  to  indicate  such  intention." 
The  learned  chief  justice  reiterated  these  views  in  the  later 
case  of  Crenshaw  v.  McCormick,  19  App.  D.  C.  494-500.  The 
will,  in  that  case,  after  certain  legacies,  disposed  of  the  residue 
of  her  estate  in  these  words:  "All  the  rest  of  my  estate,  and 
the  residue  of  it,  of  every  description  whatever,  real,  personal, 
and  mixed,  I  give,  devise,  and  bequeath  to  my  sister  Mrs.  Eliza- 
beth Kicarda  Crenshaw,  to  have  and  to  hold  the  same  absolutely 
and  in  fee  simple,"  constituting  her  executrix  without  security. 
Attention  is  called  to  the  change  made  by  the  Code  of  1902, 
which  in  meaning  is  similar  to  the  statute  of  1  Vict.  chap.  26, 
enacted  in  1837. 

The  case  of  Hardenbergh  v.  Bay,  15  U,  S.  112,  38  L.  ed.  93, 
14  Sup.  Ct.  Kep.  305,  in  supposed  conformi^  with  which  my 
brethren  have  reversed  the  decree  and  overruled  the  former  de- 
cisions of  the  court,  was  cited  in  the  argument  of  Crenshaw 
V.  McCormick;  and  while  not  commented  on  in  the  opinion, 
was  regarded  as  not  controlling.  The  case  involved  the  con- 
struction of  a  statute  of  the  State  of  Oregon  that  had  been 
copied  from  the  Code  of  the  State  of  Missouri,  and  followed 
the  construction  given  it  by  the  courts  of  those  States.  The 
statute  simply  put  wills  of  real  estate  on  the  same  foundation 
as  wiUs  of  personalty,  which  under  the  statutes  of  32  Hen. 
VIII.,  spoke  from  the  death  of  the  testator.  No  special  inten- 
tion was  required,  as  in  the  act  of  1887,  to  make  the  will  so 
speak.  Consequently,  any  will  containing  a  general  residuary 
clause,  or  general  devise  of  all  of  the  testator's  real  property, 
sufficient  under  the  old  law  to  pass  all  real  estate  possessed  at 
the  time  of  its  execution,  would  pass  all  after-acquired  real 
estate  as  well.  The  general  expressions  of  the  learned  justice 
who  delivered  the  opinion  of  the  court  in  Hardenbergh  v.  Ray, 
and  which  are  quoted  in  the  majority  opinion,  must  be  taken 
as  relating  to  the  case  before  the  court,  and  expressing  nothing 
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more  than  what  has  been  said.  The  amendment  of  the  Code 
covers  the  case  of  a  will  like  this,  made  after  January  1,  1902, 
but  leaves  the  act  of  1887  in  force  as  to  all  wills  executed  be- 
tween that  date  and  January  17,  1887. 

In  my  judgment,  the  decision  of  my  brethren  extends  the  lat- 
ter provision  of  the  Code  to  wills  made  before  its  adoption,  and 
savors  somewhat,  therefore,  of  judicial  legislation.  Believing 
that  the  decree  should  be  affirmed,  I  respectfiiUy  dissent  from 
that  ordered  to  be  entered. 


LINDSTROM  v.  AMES. 


Patbhts;  Applications,  Altbbations  of;  iNTKBPERCifOB. 

1.  Rule  31  of  the  Patent  Office,  providing  that  erery  application  altered 

or  partly  filled  up  after  being  signed  or  sworn  to  will  be  stricken 
from  the  files,  while  not  intended  to  preTent  an  attorney  from  making 
formal  or  immaterial  changes  in  an  application  once  sworn  to,  pre- 
cludes the  insertion  of  new  and  material  matter,  such  as  the  ad- 
dition of  two  figures  showing  modifications  of  the  device,  and  a  de- 
scription of  sudi  modifications. 

2.  Where  the  Commissioner  of  Patents  has  held  in  an  interference  that 

the  application  of  one  of  the  parties  does  not  constitute  a  construc- 
tive reduction  to  practice  because  the  applicant  has  made  material 
changes  in  it  after  exeofution,  and  awards  priority  of  invention  to 
the  other  party,  this  court  has  no  power,  on  appeal,  to  permit  the 
applicant  to  strike  out  such  new  matter,  and  restore  the  application 
to  the  condition  in  which  it  was  when  the  applicant  executed  it. 

3.  Where  an  application  for  a  patent  contains  material  alterations,  and 

it  appears  from  the  record  that  the  applicant,  on  the  day  his  ap- 
plication was  sworn  to  by  him,  sent  the  application  to  hie  attorney, 
with  a  letter  suggesting  changes  he  desired,  and  stating  that  'these 
are  only  suggestions,  and  you  may  be  able  to  improve  on  them.  The 
papers  have  been  executed  and  are  herewith  returned,'' — it  cannot 
be  assumed  that  the  changes  were  made  before  execution,  or  that  they 
were  noted  on  the  copy  that  was  sworn  to,  and  were  included  in  the 
oath,  nor  can  it  be  assumed  that  the  letter  was  sworn  to. 
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4.  While,  nnder  some  circum8tanoe8,*the  filing  of  a  defective  application 
may  not  depriTe  the  applicant  of  the  right  to  a  patent,  yet,  wfaerr 
the  party  to  an  interference  relies  upon  his  application  as  construe- 
tive  reduction  to  practice,  and  the  application  is  so  defeetiTe  that  a» 
patent  cannot  be  allowed  upon  it,  his  opponent  is  entitled  to  an* 
award  of  priority.  (Distinguishing  DavU  t.  Gorrett,  28  App.  D. 
C.  9.) 

No.  700.    Patent  Appeals.    Submitted  May  9,  1911.    Decided  May  29,  1911. 

HxABiNo  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents  in  an  interference  case.  A  firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Oeorge  C.  Lamhe,  Mr.  Clarence  P.  Byms,  and  Mr.  Air 
fred  W.  Kiddle  for  the  appellant 

Mr.  Charles  C.  Oill  and  Mr.  Williiun  0.  Henderson  for  the* 
appellee. 

Mr.  Justice  Van  Obsdbl  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  [by  Charles  A.  Lindstrom]  from  the  de- 
cision of  the  Commissioner  of  Patents  in  an  interference  pro- 
ceeding. The  Examiner  of  Interferences  awarded  priority  of 
invention  to  appellee,  John  McE.  Ames,  which  decision  was- 
reversed  by  the  Board  of  Examiners-in-Chief.  Both  of  these- 
tribunals  decided  the  question  upon  the  facts  of  the  case.  The- 
Commissioner,  however,  reversed  the  Board  of  Examiners-in-^ 
Chief,  on  the  ground  that  appellant's  application  was  defective, 
and  therefore  did  not  constitute  a  constructive  reduction  to  prac- 
tice.   From  this  decision  the  case  comes  here  on  appeal. 

The  invention  before  us  relates  to  a  car  door  operating  gear. 
The  issue  is  set  forth  in  six  counts,  of  which  the  following  are- 
suiBcient  to  illustrate  the  invention  for  the  purposes  of  this 
appeal: 

"1.  In  a  car  having  an  inclined  floor  section  and  a  down- 
wardly hanging  discharge  door  at  the  lower  end  thereof,  the 
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door  mechanism  comprising  the  crank  frame  affording  con- 
nected crank  arms,  hub  and  shaft  mounted  between  the  draft 
sills,  a  bearing  for  said  shaft,  the  transverse  operating  shaft 
extending  below  said  floor  section  and  connected  with  said  hub, 
and  the  connecting  rod  pivotally  mounted  at  its  upper  end  be- 
tween said  crank  arms,  and  at  its  lower  end  pivotally  connected 
with  the  lower  edge  of  the  door,  said  crank  frame  and  rod  when 
the  door  is  closed  standing  substantially  in  line  with  each  other, 
and  with  said  floor  section  substantially  as  set  forth." 

"6.  In  a  car  having  an  inclined  floor  section  and  a  down- 
wardly hanging  discharge  door  at  the  lower  end  thereof,  the- 
door  mechanism  comprising  the  transverse  operating  shaft  ex- 
tending below  said  floor  section,  and  having  a  bearing  at  the- 
side  of  the  car  and  in  a  hanger  connected  with  one  of  the  draft 
sills,  and  possessing  a  polygonal  inner  end,  and  the  crank  frame 
between  said  sills  affording  the  connected  crank  arms,  hub  and 
shaft,  said  hub  being  recessed  to  receive  the  inner  polygonal  end 
of  said  operating  shaft,  and  the  shaft  of  said  crank  frame  be- 
ing mounted  in  a  hanger  bearing  connected  with  the  other  one 
of  said  sills,  combined  with  the  connecting  rod  pivotally  mount- 
ed at  its  upper  end  between  said  crank  arms,  and  at  its  lower 
and  pivotally  connected  with  the  lower  edge  of  the  door,  said 
crank  frame  and  rod,  when  the  door  is  closed,  standing  sub- 
stantially in  line  with  each  other  and  with  said  floor  section 
substantially  as  set  forth." 

It  was  held  by  the  Commissioner  and  Examiners-in-Chief 
that  appellant  conceived  the  invention  in  issue  in  November, 
1904,  and  by  all  of  the  tribunals  of  the  Patent  Office  that  ap- 
pellee conceived  it  as  early  as  July,  1904.  We  see  no  reason 
to  disturb  these  findings.  Appellant  filed  his  application  on 
February  1,  1905.  Appellee  filed  his  May  1,  1905,  on  which 
a  patent  was  inadvertently  issued  December  12,  1905.  It  will 
thus  be  seen  that  appellee,  though  the  first  to  conceive,  was  the 
last  to  file  his  application,  which,  however,  antedated  any  actual 
reduction  to  practice  by  appellant.  Appellee  has  never  built  a 
device  embodying  his  invention. 

Appellant's  application  is  assailed  as  a  constructive  reduc* 
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tion  to  practice  on  the  ground  that  certain  changes  were  made 
therein  after  execution.  Rule  31  of  the  Patent  Office  pro- 
vides: "Every  application  signed  or  sworn  to  in  blank,  or 
without  actual  inspection  by  the  applicant  of  the  petition 
and  specification,  and  every  application  altered  or  partly  filled 
up  after  being  signed  or  sworn  to,  will  be  stricken  from  the 
files." 

This  rule,  we  think,  is  not  intended  to  prevent  an  attorney 
from  making  formal  or  immaterial  changes  in  an  application 
once  sworn  to,  but  it  certainly  precludes  the  insertion  of  new 
and  material  matter.  In  appellant's  application  two  figures 
were  added  showing  modifications  of  the  device,  a  descrip- 
tion of  such  modifications,  and  three  additional  claims,  and 
several  minor  alterations  were  made  in  the  specification. 
These  amendments,  at  least,  so  far  as  the  additional  drawings 
and  their  descriptions  are  concerned,  constituted  new  matter, 
and  would,  for  that  reason,  have  been  refused  by  the  Primary 
Examiner,  if  inserted  by  amendment  subsequent  to  the  filing 
of  the  application.  Hence,  they  come  clearly  within  the  rule 
of  the  Patent  Office. 

Counsel  for  appellant  ask  us  to  erase  the  new  matter  and 
restore  the  application  to  the  condition  in  which  appellant 
executed  it.  But  that  is  not  within  the  province  of  this  court. 
Our  duty  is  to  pass  upon  an  application  as  actually  filed,  and 
not  to  reconstruct  or  revise  it  to  suit  the  exigencies  of  a  par- 
ticular case.  If  the  latter  course  were  adopted  in  this  in- 
stance, it  would  establish  a  dangerous  practice  under  which  we 
would  be  called  upon  continually  to  change  and  correct  de- 
fective applications. 

It  is  also  contended  by  counsel  for  appellant  that  there  is 
no  evidence  to  show  that  the  alterations  were  not  made  before 
execution.  Appellant,  however,  wrote  his  counsel  on  January 
19,  1906,  the  same  day  on  which  his  application  papers  were 
sworn  to,  suggesting  the  changes  he  desired,  and  concluding 
with  the  following:  "These  are  only  suggestions,  and  you 
may  be  able  to  improve  on  them.  The  papers  have  been  exe- 
cuted and  are  herewith  returned.     Kindly  send  me   usual 
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copies  of  specifications  and  drawings  when  they  are  ready, 
and  oblige."  From  this  it  is  clear  that  the  changes  must  have 
been  made  after  execution.  But  we  are  asked  to  assume  that 
these  changes  were  noted  on  the  copy  which  was  sworn  to, 
and  were  included  in  the  oath.  There  is  absolutely  nothing 
in  the  record  that  would  warrant  this  assumption.  In  fact, 
the  letter  of  January  19th  makes  no  reference  to  such  annota- 
tions, but  sets  out  the  desired  amendments,  referring  to  them 
as  "suggestions.''  Neither  can  we  assume  that  appellant  swore 
to  this  letter. 

It  is  also  contended  by  counsel  for  appellant  that  whether 
or  not  appellant's  application  is  defective  is  not  proper  to  be 
considered  in  this  proceeding,  but  is  purely  an  ex  parte  mat^ 
ter.  They  rely  upon  the  case  of  Snider  v.  Bunnell,  101  Off. 
Gaz.  2572,  where  the  Commissioner  said:  "He  (Snider)  may 
be  the  prior  inventor,  and  entitled  to  receive  a  patent  upon  a 
formal  application,  even  if  his  present  application  is  informal. 
In  other  words,  the  objection  does  not  go  to  the  merits  of  the 
interference  or  of  Snider's  claim."  But  in  that  case  no  at- 
tempt was  made  to  rely  upon  the  informal  application  as  a 
reduction  to  practice.  It  may  well  be  that  an  inventor  could 
perfect  his  right  to  a  patent  in  such  a  manner  as  not  to  lose 
it  by  the  filing  of  a  defective  application.  But  that  is  not  this 
case.  Actual  reduction  to  practice  may  be  dispensed  with 
only  by  the  filing  of  a  complete,  allowable  application.  The 
application  here  before  us  is  not  properly  allowable.  No 
valid  patent  could  be  issued  thereon.  Hence,  appellant  has 
failed  to  reduce  his  invention  to  practice  prior  to  appellee's 
filing  date.  Appellee,  being  the  first  to  conceive  and  the  first 
to  reduce  to  practice,  is  clearly  entitled  to  an  award  of 
priority,  and  cannot  be  deprived  thereof  by  any  steps  that  may 
now  be  taken  by  appellant 

The  case  of  Davis  v.  Garrett,  28  App.  D.  C.  9,  also  relied 
upon  by  appellant,  is  not  in  point,  since,  in  that  case,  there 
was  proof,  which  was  not  contradicted,  that  the  application 
had  been  sworn  to  subsequent  to  the  alterations,  althou|^  the 
oath  did  not  appear  in  the  record. 
Vol.  xxxvn.— 24. 
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The  decision  of  the  Commissioner  of  Patents  is  aflirmedy 
and  the  clerk  is  directed  to  certify  these  proceedings  as  by  law 
required.  Affirmed. 


IN  RE  COTTRELL. 


Patents;  PATBNTAsnjTT;  Claims  and  Spbcifications. 

A  decision  of  the  Commissioner  of  Patents  rejecting  certain  general  and 
comprehensive  claims  in  an  application  for  a  patent  for  improve- 
ments in  cutting  and  folding  machines  for  printing  presses,  affirmed. 

No.  701.    Patent  Appeals.    Submitted  May  10, 1911.    Decided  May  29,  1911. 

HsABiNa  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents  rejecting  certain  claims  in  an  application  for  a 
patent  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Brown  &  Steward  and  Mr.  Oeorge  B.  Hamlin  for 
the  appellant. 

Mr.  Webster  8.  Buckman  for  the  Commissioner  of  Patents. 

Mr.  Chief  Justice  Shepabd  delivered  the  opinion  of  the 
Court: 

Applicant,  Edgar  H.  Cottrell,  applied  for  a  patent  for  im- 
provements in  cutting  and  folding  machines  for  printing  press- 
es, containing  fourteen  claims.  Claims  9  to  14,  inclusive,  were 
allowed,  and  claims  1  to  8,  inclusive,  rejected.  From  this  re- 
jection he  has  appealed. 

The  allowed  claims  cover  the  specific  device.     The  reject- 
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ed  claims  are  general  and  comprehensive.  Rejected  claims  1, 
4,  and  8  sufficiently  present  the  question  involved.  They  are  as 
follows : 

"1.  Means  for  collecting  a  group  of  sheets  cut  and  fed  from 
the  main  web,  a  folding  cylinder  and  means  for  causing  the 
cylinder  to  collect  thereon  the  group  of  sheets  cut  and  fed  from 
the  main  web  with  a  previously  printed  insert  sheet  fed  from 
one  source  of  supply,  and  a  previously  printed  cover  sheet  fed 
from  another  source  of  supply." 

'*4.  Means  for  collecting  a  group  of  sheets  cut  and  fed  from 
the  main  web,  folding  cylinders,  means  for  causing  one  of  the 
cylinders  to  collect  thereon  the  group  of  sheets  cut  and  fed  from 
the  main  web,  with  a  previously  printed  insert  sheet  fed  from 
one  source  of  supply,  and  a  previously  printed  cover  sheet  fed 
from  another  source  of  supply,  and  coacting  folding  devices  ar- 
ranged to  fold  the  sheets  together  and  deliver  them  at  a  pre- 
determined point." 

"8.  Means  for  collecting  a  group  of  sheets  cut  and  fed  from 
the  main  web,  folding  cylinders,  means  for  causing  one  of  the 
cylinders  to  successively  collect  thereon  a  previously  printed 
insert  sheet  fed  from  one  source  of  supply,  the  group  of  sheets 
cut  and  fed  from  the  main  web,  and  a  previously  printed  cover 
sheet  fed  from  another  source  of  supply,  and  coacting  folding 
devices  arranged  to  fold  the  sheets  together  and  deliver  them 
at  a  predetermined  point." 

The  eight  claims  were  rejected  on  the  disclosures  of  patent 
to  Spalckhaver,  No.  679,191,  and  British  patent  to  Allison. 

The  reasons  given  by  the  Commissioner  for  his  final  de- 
cision rejecting  the  claims  are  quite  satisfactory  to  us,  and  it 
would  serve  no  useful  purpose  to  reargue  the  question. 

The  decision  will  therefore  be.  affirmed ;  and  the  clerk  will 
certify  this  decision  to  the  Commissioner  of  Patents  as  the  law 
requires.  Affirmed. 
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Patbzits;  Appeal  and  Ebbob;  IinxBFBaiEifOB. 

1.  Where  all  the  tribunalB  of  the  Patent  Office  concur  on  questiona  of 

fact  in  an  interference  case,  this  court  is  not  disposed  to  disturb  their 
conclusions  on  an  appeal  from  a  decision  of  the  Commissioner  of 
Patents,  unless  error  is  clearly  apparent. 

2.  In  an  interference  case,  in  which  the  Examiner  of  Interferences  dis- 

agreed with  the  other  tribunals  of  the  Patent  Office,  this  court  ex- 
amined the  evidence  with  special  care  relative  to  the  points  of  dif- 
ference, and  held  that  the  evidence  was  sufficient  to  sustain  the  right 
of  the  appellee  to  an  award  of  priority. 
8.  In  an  interference  case  involving  no  question  of  law,  but  involving 
questions  of  fact  only,  and  in  which  elaborate  opinions  were  filed 
by  the  Patent  Office  tribunals,  this  court  did  not  review  in  its  opinion 
the  testimony,  which  presented  much  conflict  and  0(mfusion,  but 
examined  it  carefully,  and  affirmed  the  decision  of  the  Commissioner. 

No.  708.    Patent  Appeals.    Submitted  May  11, 1911.    Decided  May  29, 191  h 

Hearing  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents  in  an  interference  case.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bates,  Fonts,  &  Evil  and  Mr.  Melville  Church  for 
the  appellant 

Mr.  A.  8.  Pattison  for  the  appellee. 

Mr.  Justice  Van  Obsdel  delivered  the  opinion  of  the  Court: 

This  is  an  interference  proceeding  involving  an  invention 
for  vehicle  springs.  The  issue  is  set  forth  in  five  counts.  The 
following,  however,  suflSciently  illustrate  the  invention: — 

"1.  The  combination  with  a  vehicle,  of  two  superposed  leaf 
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spring  sections  clamped  together  upon  the  axle  about  their 
middle,  the  upper  section  having  a  downwardly  curved  scroll 
ending  below  the  end  of  the  lower  section,  and  flexible  sections 
between  the  ends  of  the  sections  and  between  said  ends  and  the 
vehicle  body." 

^'4.  A  double  vehicle  spring  comprising  an  upper  and  a 
lower  spring  member  operatively  connected  together  at  their 
body  portions,  and  each  continuous  throughout  its  length,  and 
arranged  in  separative  relation  at  opposite  sides  of  such  point 
of  connection,  the  ends  of  one  member  extending  around  and 
substantially  embracing  the  ends  of  the  other  member,  the  ends 
of  the  members  being  connected  to  permit  a  relative  longitudinal 
movement  therebetween." 

Appellee,  John  A.  Perry,  the  senior  party,  filed  his  applica- 
tion June  9,  1904,  and  appellant,  Michael  M.  Mclntire,  filed 
February  26,  1905.  The  evidence  has  been  reviewed  at  great 
length  by  each  of  the  tribunals  of  the  Patent  Office.  In  the 
light  of  those  decisions  and  the  briefs  of  counsel,  we  have  care- 
fully reviewed  the  contested  issues  of  fact.  The  record  is  very 
voluminous  needlessly  long,  we  think,  in  view  of  the  ques- 
tions of  fact  involved. 

Where  the  tribunals  below  concur  on  questions  of  fact,  un- 
less error  is  clearly  apparent,  we  are  not  disposed  to  disturb 
their  conclusions.  In  the  present  case,  however,  there  is  a 
disagreement  between  the  Examiner  of  Interferences  and  the 
other  tribunals.  We  have  examined  the  evidence  with  especial 
care  relative  to  the  points  of  difference,  and  hold  it  sufficient 
to  sustain  the  right  of  appellee,  the  senior  party,  to  priority. 
In  the  absence  of  any  question  of  law,  and  in  view  of  the  elabo- 
rate opinions  of  the  tribunals  below,  we  do  not  feel  called  upon 
to  review  the  testimony,  which  is  involved  in  much  conflict  and 
confusion. 

The  conclusions  of  the  Commissioner  of  Patents  are  fully 
supported  by  the  record,  and  his  decision  is  therefore  affirmed,, 
and  the  clerk  is  directed  to  certify  these  proceedings  as  by  law 
required.  Affirmed. 
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Patents;  PATBin*ABiLiTT;  AimoiPATioir;  Pboobsseb. 

1.  That  the  entire  process  for  which  a  patent  is  sought  is  not  anticipated 

in  any  single  reference  is  unimportant.  It  is  sufficient  to  justify  a 
rejection  of  the  application  if  the  successive  steps  of  the  process  be 
found  in  different  patents.  (Following  Re  Mond,  16  App.  D.  C.  351; 
Re  Droop,  30  App.  D.  C.  334;  and  Re  Faher,  31  App.  D.  C.  531.) 

2.  If,  in  an  application  for  a  patent  for  a  process  for  preparing,  storing, 

and  dispensing  beverages  (for  the  apparatus  for  carrying  out  which 
process  the  applicant  has  been  granted  a  patent),  each  step  of  the 
process  covered  by  its  own  claims  is  complete  in  itself  and  inde- 
pendent of  the  other,  the  claims  covering  the  successive  steps  are 
in  the  nature  of  an  aggregation  of  unrelated  functions  performed  by 
the  applicant's  apparatus,  even  though  the  beverage  produced  by 
the  process  may  be  a  beverage  superior  to  others;  and  such  claims 
are  not  allowable  if  the  several  steps  of  the  process  are  found  in 
different  patents,  although  the  entire  process  is  not  anticipated  in 
any  single  reference. 

No.  714.    Patent  Appeals.    Submitted  May  12,  1911.    Decided  Bfay  29, 

1911. 

Heabing  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents  rejecting  the  claims  in  an  application  for  a  patent. 

Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Oriffin  &  Bemhard  and  Mr.  J.  F.  Mothershead  for 
the  appellant. 

Mr.  Webster  8.  Buckman  for  the  CJommissioner  of  Patents. 
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Mr.  Chief  Justice  Shepabd  delivered  the  opinion  of  the 
Court: 

Frank  J.  Harris  made  application  for  a  patent  for  an  im- 
proved method  of  preparing  and  dispensing  beverages  such  as 
tea  and  coffee.    The  following  are  the  claims: 

"1.  The  method  of  preparing  beverages  such  as  tea  or  coffee, 
which  consists  in  enveloping  a  charge  of  material  within  a 
fabric  casing  composed  of  filtering  material^  admitting  a  hot 
liquid  under  pressure  interiorly  of  said  charge  of  material  only, 
thus  producing  an  infusion  thereof,  maintaining  said  infusion 
in  a  steaming  condition  by  the  application  of  heat  thereto,  and 
storing  said  infusion  free  from  contact  with  the  aforesaid  charge 
-of  material,  and  under  pressure,  by  the  steam  generated  from 
such  infusion. 

*^2.  The  method  of  preparing  beverages  such  as  tea  or  coffee, 
which  consists  in  admitting  a  current  of  boiling  liquid  interiorly 
of  a  charge  of  material  only,  heating  the  resulting  infusion  to  a 
steaming  condition,  and  storing  the  infusion  thus  produced  un- 
der the  pressure  of  the  steam  evolved  therefrom  and  free  from 
<x)ntact  with  such  charge. 

"3.  The  method  of  preparing  beverages  such  as  tea  or  coffee, 
which  consists  in  incasing  a  charge  of  material  within  a  fibrous 
resisting  material,  introducing  a  heated  liquid  while  under  pres- 
sure directly  to  the  interior  of  a  charge  of  material,  and  re- 
sisting the  flow  of  liquid  from  the  charge  by  the  aforesaid  in- 
<;asing  material,  causing  said  liquid  to  penetrate,  while  under 
pressure,  all  parts  of  the  charge. 

"4.  The  method  of  preparing  beverages  such  as  tea  or  coffee, 
which  consist  in  incasing  a  charge  of  material  within  a  closed 
<;ontainer  composed  of  fibrous  filtering  material,  introducing 
a  heated  liquid  while  under  pressure  directly  to  the  interior  of 
said  charge  of  material,  resisting  the  flow  of  liquid  from  the 
•charge  by  the  aforesaid  casing  of  filtering  material,  and  caus- 
ing said  liquid  to  penetrate  while  under  pressure  all  part?  of 
the  charge ;  and  separating  the  beverage  from  and  storing  it 
out  of  contact  with  the  charge. 
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"6.  The  method  of  preparing  beverages  such  as  tea  or  coffee, 
which  consists  in  introducing  heated  liquid  while  under  pres- 
sure directly  to  the  interior  of  the  charge  of  material,  resisting 
the  flow  of  liquid  from  the  charge,  thereby  causing  it  to  pene- 
trate all  parts  of  the  charge,  heating  the  beverage  to  a  steam- 
ing condition  storing  the  beverage  under  the  pressure  of  the 
steam  evolved  therefrom,  and  out  of  contact  with  the  charge, 
and  dispensing  the  beverage  under  the  pressure  of  the  steam  and 
without  admitting  atmospheric  air  thereto. 

"6.  The  method  of  preparing  beverages  such  as  tea  or  coffee, 
which  consists  in  introducing  a  heated  liquid  while  under  pres- 
sure directly  to  the  interior  of  a  charge  of  material,  resisting 
the  flow  of  liquid  from  the  charge,  thereby  causing  it  to  pene- 
trate all  parts  of  the  charge,  keeping  the  beverage  in  a  steaming 
condition  under  pressure  and  free  from  contact  with  the  charge, 
and  dispensing  the  beverage  without  admitting  air  thereto. 

"7.  The  method  of  preparing  and  dispensing  beverages  such 
as  tea  or  coffee,  which  consists  in  producing  an  infusion  by 
admitting  boiling  water  to  a  charge  of  material,  heating  the  re- 
sulting infusion  to  a  steaming  condition,  storing  the  infu- 
sion under  the  pressure  of  the  steam  evolved  by  heating  it,  and 
dispensing  the  heated  infusion  by  the  pressure  of  the  steam  and 
without  admitting  air  thereto. 

"8.  The  method  of  preparing  and  dispensing  beverages  such 
as  tea  or  coffee,  which  consists  in  producing  an  infusion  in  a 
steam  tight  vessel,  heating  the  infusion  to  a  steaming  condition 
by  the  application  of  heat  thereto,  maintaining  the  infusion 
under  the  pressure  of  the  steam  evolved  therefrom,  and  dis- 
pensing the  infusion  under  the  pressure  of  steam  and  without 
admitting  atmospheric  air  thereto. 

'^9.  The  method  of  preparing  and  dispensing  beverages  such 
as  tea  or  coffee,  which  consists  in  producing  and  infusion  in  a 
closed  vessel  by  admitting  boiling  water  and  steam  to  a  charge 
of  material,  displacing  air  from  the  vessel  by  the  steam  ad- 
mitted thereto,  storing  the  infusion  free  from,  contact  with  said 
charge  of  material,  heating  the  infusion  to  a  steaming  condi- 
tion by  the  application  of  heat  thereto,  keeping  the  infusion 
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under  the  pressure  of  the  steam  evolved  therefrom,  and  dis- 
pensing the  infusion  under  the  pressure  of  the  steam  and  with- 
out admitting  air  thereto. 

"10.  The  method  of  preparing  beverages  such  as  tea  or  coffee, 
which  consists  in  enveloping  a  charge  of  material  in  a  fabric 
container  composed  of  filtering  material,  placing  the  incased 
material  in  a  steam  tight  chamber,  discharging  a  current  of 
boiling  water  within  the  aforesaid  charge  of  material,  and  re- 
sisting the  flow  of  liquid  from  the  charge  by  the  fabric  con- 
tainer, thereby  causing  the  liquid  to  penetrate  throughout  such 
charge  of  material,  the  liquid  being  supplied  under  such  pres- 
sure as  is  sufficient  to  force  its  way  through  the  charge  and  the 
fabric  container. 

"11.  The  method  of  preparing  beverages  which  consist  in 
enveloping  a  charge  of  material  in  a  fabric  container  composed 
of  filtering  material  inclosing  said  container  within  a  forami- 
nous  receptacle,  placing  the  incased  charge  of  material  in  a 
steam  tight  chamber,  supplying  a  current  of  hot  liquid  under 
pressure  within  a  charge  of  material,  resisting  the  flow  of  liquid 
from  the  charge,  thereby  causing  it  to  penetrate  throughout 
said  charge,  and  storing  the  beverage  thus  produced  out  of  con- 
tact with  such  charge. 

"12.  The  method  of  preparing  and  dispensing  beverages, 
which  consists  in  enveloping  a  charge  of  material  within  a 
fabric  casing  composed  of  filtering  material,  such  casing  being 
adapted  to  resist  the  outflow  of  liquid;  placing  the  incased 
material  within  a  tight  chamber ;  admitting  hot  liquid  interiorly 
of  said  char^  of  material,  thereby  producing  an  infusion  and 
causing  the  casing  material  to  resist  the  passage  of  the  liquid 
or  infusion,  and  simultaneously  clarify  the  liquid,  storing  the 
infusion  free  from  contact  with  the  aforesaid  charge  of  mate- 
rial, maintaining  the  infusion  in  a  steaming  condition,  and  keep- 
ing it  under  pressure  within  the  tight  chamber,  and  dispensing 
the  infusion  without  admitting  air  thereto,  and  by  the  pres- 
sure of  steam  in  the  aforesaid  chamber." 

These  claims  were  all  rejected  for  want  of  novelty  in  view 
of  the  prior  art  as  disclosed  in  numerous  patents  referred  to^ 
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The  general  purposes  of  the  process  as  stated  in  the  specifica- 
tions are:  1.  The  expeditious  preparation  of  the  liquid  ex- 
tract without  the  presence  of  air,  thereby  avoiding  the  extrac- 
tion of  undesirable  products.  2.  The  filtration  of  the  extract 
and  its  storage,  under  pressure  of  its  own  vapor,  out  of  con- 
tact with  the  residuary  solid  particles  and  the  air.  3.  Dis- 
pensing the  beverage  under  pressure  of  its  own  vapor,  whereby 
it  is  drawn  without  admitting  the  air,  and  sputtering  is  avoided. 

The  specifications  also  describe  an  elaborate  apparatus  for 
-carrying  out  the  process,  for  which  an  application  for  a  patent, 
filed  at  or  about  the  same  time,  had  been  allowed.  A  great  num- 
l)er  of  apparatus  and  process  patents  for  coffee  making  were  cit- 
-ed  and  enalyzed  in  the  opinion  of  the  tribunals  of  the  Office,  and 
found  to  show  anticipation  of  the  several  steps  or  features  of 
applicant's  process.  Without  consuming  the  space  necessary 
to  review  these  numerous  references,  we  think  it  sufficient  to 
say  that  we  concur  in  the  views  expressed.  That  the  entire 
process  of  the  applicant  is  not  anticipated  in  any  single  refer- 
ence is  unimportant.  It  is  sufficient  if  his  several  steps  be 
found  in  different  patents.  Re  Mond,  16  App.  D.  C.  351,  354; 
Re  Droop,  30  App.  D.  C.  334;  Re  Faber,  31  App.  D.  C.  531. 

Having  so  concluded,  the  several  tribunals  hold  that  there 
IS  no  essential  relation  between  the  successive  operations  of 
preparing,  filtering,  storing,  and  dispensing  the  beverage.  On 
this  point  the  Commissioner  said: 

"Claims  3  and  10  of  this  appeal  relate  merely  to  the  method 
of  preparing  the  beverage.  Claims  1,  2,  4,  5,  and  11  relate  to 
the  method  of  preparing  and  storing  the  beverage,  while  claims 
'6,  7,  8,  9,  and  12  include  the  method  of  preparing,  storing,  and 
also  dispensing  the  beverage. 

"There  is  believed  to  be  no  essential  relation  between  the  three 
steps  of  preparing,  storing,  and  dispensing  the  beverage,  which 
applicant  successively  employs.  Each  step  appears  to  be  com- 
plete in  itself  and  independent  of  the  other.  The  claims  cover- 
ing these  successive  steps  are  in  the  nature  of  an  aggr^ation  of 
unrelated  functions  performed  by  appellant's  apparatus." 

We  agree  with  the  Commissioner  in  the  views  expressed. 
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Each  step  of  the  process  is  old,  and  as  combined  by  the  appli- 
cant each  acts  in  the  old  way.  It  is  argued  that,  assuming 
^ach  feature  or  step  of  the  combination  to  be  old,  the  difference 
in  their  action  is  shown  by  an  improved  and  novel  result  The 
result  is  the  same  as  that  of  other  processes,  namely  a  bever- 
age-coffee— intended  for  drink.  Assuming  that  the  beverage 
produced  by  applicant's  process  and  apparatus  may  be  an 
article  superior  to  others,  it  would  seem  to  be  nothing  more  than 
the  function  of  the  apparatus,  and  not  the  result  of  the  aggrega- 
tion of  independent  and  unrelated  steps  operated  in  succession. 
We  find  no  error  in  the  decision,  and  it  will  be  affirmed. 
This  decision  will  be  certified  to  the  Commissioner  of  Patents. 


IN  RE  LUTEN. 

PaTE2»T8;   PaTENTABIUTT;    AlfTICIPATIOIf. 

1.  To  ftdjust  a  connected  rod  to  re-enforce  the  points  of  greatest  tension 
in  an  arched  concrete  structure  is  not  patentable  novelty, .  but 
amounts  merely  to  putting  together,  by  the  exercise  of  the  simplest 
mechanical  skill,  things  old  in  the  art,  to  perform  functions  long 
known,  in  a  manner  anticipated  by  other  patents. 
-2.  Although  on  an  appeal  from  a  decision  of  the  Commissioner  of  Pat- 
ents, rejecting  some  of  an  applicant's  claims,  this  court  may  be  of 
opinion  that  the  invention  of  the  appellant  is  not  patentable,  the 
court  can  do  no  more  than  affirm  the  decision,  having  no  right  to 
disturb  the  allowed  claims.  To  reverse  the  decision  would  be  to 
enlarge  the  error  of  the  Patent  Office.  (Distinguishing  Re  Luten,  32 
App.  D.  C.  599.) 

Ko.  718.     Patent  Appeals.     Submitted  May  13,  1911.     Decided  May  29, 

1911. 

Heabino  on  an  appeal  from  a  decision  of  the  Commissioner 
•of  Patents,  rejecting  certain  claims  in  an  application  for  a 
patent.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
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Mr.  Frank  H.  Drury  for  the  appellant 

Mr,  Webster  8.  Buckman  for  the  Commissioner  of  Patents* 

Mr.  Justice  Van  Obsdel  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  [by  Daniel  B.  Luten]  from  the  decision 
of  the  Commissioner  of  Patents,  rejecting  certain  of  i^pli- 
cant's  claims  for  an  invention  for  re-enforcing  concrete  struc- 
tures. The  invention  relates  particularly  to  arched  structures^ 
such  as  conduits  and  bridges.  It  consists  of  an  iron  rod  or 
bar  so  adjusted  and  embedded  in  the  structure  as  to  pass 
through  the  regions  of  greatest  tension  in  such  manner  as 
to  most  efficiently  sustain  the  stresses  to  which  the  arched 
structure  is  subjected.  The  following  figure  represents  a 
cross  section  of  a  concrete  arch,  showing  the  re-enforced  bar 
adjusted  as  described  in  appellant's  specifications  and  claims: 


Twelve  claims  were  originally  rejected,  the  following  twOy 
however,  being  allowed  by  the  Board  of  Examiners-in-Chief 
on  appeal: 

^^3.  In   an  arched   structure   of   concrete,   the  combination 
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with  a  curved  or  arched  member  and  abutments  to  support 
the  same,  of  a  series  of  tension  members  embedded  in  said 
curved  or  arched  member,  said  tension  member  following  closer 
I7  the  exterior  of  the  structure  at  the  haunch,  and  passing  near 
the  inner  face  of  the  abutment. 

"4.  In  an  arched  structure  of  concrete,  the  combination 
with  a  curved  or  arched  member  and  abutments  to  support  the 
same,  of  a  series  of  tension  members  embedded  in  said  curved 
or  arched  member,  and  passing  dose  to  the  interior  faces  of 
the  abutments.'' 

The  ten  disallowed  claims  are  sufficiently  illustrated  by  the 
following: 

"1.  An  arched  structure  of  concrete  having  inner  and  outer 
curved  faces  and  an  embedded  tension  member  passing  through 
a  region  of  tension  adjacent  the  inner  curved  face,  said  mem* 
ber  curving  outwardly  toward  the  load,  and  passing  thence 
across  to  a  region  of  tension  adjacent  the  outer  surface  at  the 
haunch,  thence  back  to  a  region  of  tension  adjacent  the  inner 
surface  of  the  structure,  said  tension  members  being  contra* 
flexured  between  adjacent  regions  of  tension." 

"7.  A  structural  member  with  a  longitudinal  tension  mem- 
ber embedded  in  hardened  plastic  material,  and  following 
closely  a  curved  portion  of  the  inner  surface  of  the  member, 
and  passing  near  the  inner  surface  at  a  plurality  of  points, 
and  near  the  outer  surface  at  an  intermediate  point." 

"12.  An  arch  or  bridge  supported  on  an  abutment  or 
pier  which  is  re-enforced  with  a  metal  tension  member  near 
the  extreme  face  of  the  abutment  or  pier,  and  having  portions 
of  said  tension  member  extending  away  from  that  face  of  the 
abutment  or  pier." 

The  purpose  of  the  invention  is  stated  in  appellant's  sub- 
stitute specification,  as  follows:  "My  invention  relates  to 
improvements  in  concrete,  brick,  or  other  arches,  vaults,  con- 
duits, sewers,  etc.,  and  has  for  its  objects  the  provision  of  struc- 
tures of  the  classes  described,  which  shall  be  of  equal  or 
greater  strength  than  the  ones  in  general  use,  but  which  will 
be  considerably  lighter  and  require  less  material,  that  will  have 


Digitized  by 


Google 


882  IN  RE  LUTEN. 

Opinion  of  the  Court.  [37   App. 

sufficient  resistance  to  support  an  unequally  distributed  load 
without  injury,  and  that  can  easily  be  constructed  at  com- 
paratively small  cost" 

The  nature  of  the  invention  is  concisely  stated  in  the  opin- 
ion of  the  Commissioner,  as  follows:  "The  applicant's  in- 
vention relates  to  re-enforced  concrete  structures,  and,  as- 
shown  in  his  application,  is  applied  particularly  to  arched 
structures  such  as  conduits,  bridges,  and  the  like.  In  an  arched 
structure  which  is  subject  to  pressure  from  above,  the  result- 
ing tendency  to  distort  the  arch  gives  rise  to  a  tension  at  the 
under  surfact  of  the  arch,  near  the  crown,  and  a  compression^ 
at  the  outer  surface  of  this  same  portion,  while  this  relation 
of  tension  and  compression  to  the  inner  and  outer  surface  is^ 
reversed  at  the  haimches.  The  invention  relates  especially  to- 
the  manner  of  disposing  the  re-enforcing  bars  in  such  a  struc- 
ture so  that  they  shall  most  efficiently  sustain  the  stresses  to- 
which  it  is  subjected.  Thus,  in  figure  1,  the  re-enforcing  bar 
passes  close  to  the  under  surface  of  the  upper  convex  portion 
of  the  arch,  then  crosses  to  the  outer  surface  at  the  haimches 
and  inward  again  near  the  base  of  the  arch,  the  idea  being  m 
every  case  to  dispose  the  bar  in  what  applicant  terms  the  ten- 
sion regions,  so  that  it  will  be  subject  to  tension  rather  thani 
compression  stress." 

It  will  be  observed  that  the  two  claims  allowed  embrace  the 
abutments  or  that  portion  of  the  structure  shown  in  the  figure 
from  "K"  down  to  the  base.  It  was  held  by  the  tribunals  of 
the  Patent  Office  that  the  other  claims  are  anticipated  in  cer- 
tain references  shown  in  the  record.  The  reference  to  an 
English  patent  to  one  Koenen  is  probably  nearer  an  anticipa- 
tion of  appellant'p  invention  than  any  shown.  The  only  dif- 
ference between  the  device  of  appellant  and  that  of  KoeaieD 
is  that  appellant  uses  a  continuous  bar,  adjusted  so  as  to  be 
embedded  near  the  under  surface  of  the  structure  in  the  curve 
around  the  apex  of  the  arch,  and  near  the  outside  surface  of 
the  sides  of  the  structure,  at  points  at  right  angles  to  the  apex. 
Koenen  uses  three  bars  of  iron,  one  around  the  curve  of  the 
apex,  embedded  near  the  under  surface  of  the  structure,  and 
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the  others  on  either  side,  near  the  outside  surface  of  the  struct* 
ure.  The  bars  are  so  adjusted  that  the  upper  ends  of  the  two- 
side  bars  extend  past  the  ends  of  the  apex  bar.  It  is  appar- 
ent, and  was  so  held  by  the  experts  of  the  Patent  Office,  that 
the  same  re-enforcement  of  the  structure  at  the  points  of  great- 
est tension  would  be  accomplished  by  the  one  device  as  the 
other.  Koenen  shows  the  rods  adjusted  at  the  point  of  great- 
est tension,  while  other  references  show  continuous  rods  not 
so  adjusted.  What  appellant  did  was  to  adjust  a  connected 
rod  to  re-enforce  the  points  of  greatest  tension  in  an  arched 
structure.  These  points  have  been  known  to  those  skilled  in 
the  art  of  engineering  for  ages.  The  idea  of  re-enforcement 
of  such  structures  by  iron  rods  or  bars  is  old.  All,  therefore, 
that  appellant  did,  was  to  put  together  by  the  exercise  of  the 
simplest  mechanical  skill  things  old  in  the  art,  to  perform 
functions  long  known,  in  a  manner  anticipated  in  prior  pat- 
ents. 

The  case  of  Re  Lvien,  32  App.  D.  C.  599,  cited  by  appel- 
lant, has  no  bearing  on  this  case,  since,  in  that  case,  the  sole 
question  involved  was  that  of  patentability.  We  there  ex- 
pressed doubt  of  the  patentability  of  the  invention,  but,  in- 
asmuch as  we  could  not  disturb  the  claims  allowed  by  the  Pat- 
ent Office,  we  granted  the  remaining  claims,  for  the  reason 
that,  if  the  claims  allowed  described  a  patentable  invention, 
the  remaining  ones  should,  for  the  same  reason,  be  allowed. 
Here,  we  are  estopped  by  anticipation  from  enlarging  the  error 
of  the  Patent  Office. 

The  decision  of  the  Commissioner  of  Patents  is  affirmed, 
and  the  clerk  is  directed  to  certify  these  proceedings  as  by  law 
required.  Affirmed. 


Digitized  by 


Google 


384  lIcNAMARA  v.  WASHINGTON  TERMINAL  00. 

Syllabus.  [87  App. 

McNAMARA  v.  WASHINGTON  TERMINAL  COMPANY. 


Cabbiebs;  Mastcb  and  Sebvant;  Emploteb'8  LiABiUTr  Acts  or  Oon- 
GBB88;   Constitutional  Law;   Railboads;   Washinoton  Tbbminal 

COMPANT;    TBIAL;    DlBEOnON  OF  VBBDICT;    APPEAL  AND  EBBOB. 

1.  MoNamara  v.  Washington  Terminal  Co,  35  App.  D.  C.  230,  referred  to. 

2.  Hyde  v.  Southern  R,  Co,  31  App.  D.  C.  466,  referred  to,  which  upheld 

the  conBtitutionality  of  the  employer's  liability  act  of  Congress  of 
1906  (34  Stat,  at  L.  232,  chap.  3073,  U.  S.  Comp.  Stat.  Supp.  1909, 
p.  1148),  so  far  as  it  applies  to  the  District  of  Columbia. 

3.  The  application  of  the  employer's  liability  act  of  Congress  to  the  Dis- 

trict of  Columbia,  so  far  as  it  grants  a  right  of  action  to  employees, 
or  as  it  applies  to  common  carriers  operating  exclusively  within  the 
District,  and  not  forming  part  of  an  interstate  system,  is  not  de- 
pendent upon  the  right  of  Congress  to  legislate  under  the  commerce 
clause  of  the  Constitution,  but  to  the  power  of  Congress  to  legislate 
generally  for  the  District. 

4.  In  the  case  of  railroads,  the  tracks,  terminals,  switches,  stations,  cars, 

engines,  appliances,  and  the  methods  of  operation,  are  all,  when 
employed  as  component  parts  of  a  general  system  engaged  in  inter- 
state traffic,  instrumentalities  of  interstate  commerce,  within  the 
scope  of  congressional  legislation. 

6.  The  employers*  liability  act  of  Congress  is  for  the  protection  of  em- 
ployees against  the  reckless  and  careless  negligence  of  fellow  senr- 
ants,  but  it  possesses  a  broader  and  higher  object,  namely,  to  re- 
quire companies  engaged  in  the  business  of  common  carriers  to  ex- 
ercise the  highest  care  in  the  selection  of  their  employees  and  in  the 
use  of  approved  equipment,  in  order  that  the  agencies  of  commerce 
may  be  operated  not  only  with  the  greatest  degree  of  safety  to  the 
men  employed,  but  that  people  and  property  may  be  transported  with- 
out loss  or  injury;  and  it  should  be  liberally  construed  in  order  that 
the  intention  of  Congress  may  be  made  effective. 

€.  It  is  not  necessary  that  a  railroad  should  actually  own  cars  in  order  to 
be  a  common  carrier  engaged  in  interstate  commerce,  but  it  is  suffi- 
cient if  it  owns  and  controls  one  of  the  instrumentalities  essential  in 
carrying  on  trade  and  commerce  between  different  points,  without  the 
use  and  subjection  to  the  control  of  which  such  trade  and  oommeret 
cannot  be  conducted* 
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7.  The  Washington  Terminal  Company,  which  exclusively  manages,  oper- 

ates, and  controls  all  steam  railroad  passenger  traffic  entering  into 
and  leaving  the  city  of  Washington,  while  within  the  zone  occupied 
by  its  station  and  tracks,  is  engaged  in  interstate  commerce,  and  is 
a  common  carrier  within  the  meaning  of  the  employers'  liability 
act  of  Ck)ngress,  and  may  be  liable  as  such  to  one  of  its  employees 
for  the  negligence  of  a  fellow  servant. 

8.  Courts  should  avail  themselves  of  every  opportunity  to  facilitate  the 

despatch  of  business,  curtail  cost,  and  discourage  litigation,  when 
it  can  be  accomplished  with  equal  justice  to  all  concerned. 

9.  The  action  of  the  trial  court  in  an  action  for  damages  against  a  cor- 

poration for  personal  injuries  received  through  the  negligence  of  a 
fellow  servant,  in  directing  a  verdict  for  the  defendant,  on  the  ground 
that  the  defendant  was  not  a  common  carrier  within  the  meaning  of 
the  employers'  liability  act  of  Congress,  instead  of  taking  the  ver- 
dict of  the  jury  subject  to  the  opinion  of  the  court  under  common- 
law  rule  52  of  the  lower  court,  referred  to  with  disapproval. 

10.  The  propriety  of  the  action  of  the  lower  court  was  questioned  by  this 

court,  when,  over  the  objection  and  exception  of  the  plaintiff,  it  di- 
rected a  verdict  for  one  of  two  defendants  in  a  personal  injury  case, 
at  the  close  of  plaintiff's  case  in  chief,  before  the  other  defendant 
had  offered  its  testimony;  and  where  the  court  directed  a  verdict 
for  such  other  defendant  at  the  close  of  all  the  testimony,  and  the 
plaintiff  appealed,  and  this  court  on  the  appeal  held  that  the  action 
of  the  trial  court  in  so  directing  a  verdict  was  erroneous,  the  judg- 
ment on  the  separate  verdicts  was  reversed,  and  a  new  trial  ordered 
as  to  both  defendants. 

No.  2274.    Submitted  April  5,  1911.    Decided  May  29,  1911.    Petition  for 
rehearing  denied  October  5,  1911. 

Hearino  on  an  appeal  by  the  plaintiff  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia  in  a  personal  in- 
jury action  against  two  defendants,  entered  upon  two  separate 
verdicts,  one  verdict  being  directed  by  the  court  in  favor  of  one 
of  the  defendants  at  the  close  of  the  plaintiff's  case  in  chief,  and 
the  other  verdict  directed  for  the  other  defendant  at  the  close 
of  all  of  the  testimony.  Reversed. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows: 

This  cause  is  here  on  appeal  from  a  judgment  of  the  supreme 
VoL  XXXVIL— 25. 


Digitized  by 


Google 


386  HcNAliARA  v,  WASHINGTON  TERMINAL  CX>. 

Statement  of  the  Case.  [37  App. 

court  of  the  District  of  Columbia  in  favor  of  appellees,  the 
Washington  Terminal  Company,  a  corporation,  and  the  Balti- 
more &  Ohio  Railroad  Company,  a  corporation,  defendants  be- 
low, in  an  action  brought  by  appellant,  Edward  McNamara,  to 
recover  damages  for  personal  injuries. 

Plaintiff  sued  the  defendant  companies  as  common  carriers 
doing  business  in  the  District  of  Columbia,  ailing  in  substance 
that  he  was  a  fireman  in  the  regular  employ  of  the  Baltimore  & 
Ohio  Railroad  Company ;  that  on  the  day  of  the  accident,  Janu- 
ary 22, 1908,  he  was  in  the  employ  of  the  Washington  Terminal 
Company,  and  that,  at  the  time  of  the  accident,  he  was  engaged 
in  the  performance  of  his  duties  on  one  of  its  engines  in  the 
yards  of  the  terminal  company  in  this  city.  The  engine  was 
standing  on  what  is  known  as  track  35,  when,  through  an  error 
of  a  switchman  in  the  employ  of  the  terminal  company,  an  en- 
gine belonging  to  the  Baltimore  &  Ohio  Railroad  Company  ap- 
proaching on  track  36,  in  response  to  a  signal  from  the  switch- 
man, was  switched  onto  track  35,  colliding  VTith  the  engine  plain- 
tiff was  on,  and  causing  the  injuries  complained  of  by  plaintiff. 

To  the  declaration  defendants  filed  two  pleas,  the  general  is- 
sue and  a  special  plea  in  bar.  The  special  plea  set  up  a  relief 
benefit  contract,  under  which  plaintiff  had  received  benefits. 
This  plea  was  disposed  of  on  demurrer  through  a  special  ap- 
peal to  this  court  McNamara  v.  Washington  Terminal  Co.  35 
App.  D.  C.  230.  The  cause  was  then  tried  by  a  jury  on  the 
genera}  issue.  At  the  close  of  plaintiff's  testimony,  the  court, 
on  motion  of  counsel  for  defendants,  directed  the  jury,  over  the 
objection  and  exception  of  counsel  for  plaintiff,  to  return  a  ver- 
dict for  defendant  Baltimore  &  Ohio  Railroad  Company.  This 
motion  was  based  upon  the  ground  that  the  evidence  adduced  in 
plaintiff's  behalf  failed  to  show  any  negligence  on  the  part  of 
that  company. 

The  defendant  Washington  Terminal  Company  then  offered 
evidence  to  show  the  character  and  nature  of  the  business  in 
which  it  is  engaged  in  the  District  of  Columbia.  When  all  the 
testimony  in  the  case  had  been  submitted,  counsel  for  defendant 
moved  the  court  to  direct  a  verdict  in  its  favor,  on  the  ground 
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that  the  accident  was  caused  by  the  negligence  of  a  fellow  serv- 
anty  and  that  the  terminal  company  is  not  a  common  carrier,  and 
could  not,  therefore,  be  held  liable  under  the  employers'  liabil- 
ity act  of  1906.  This  motion  was  granted,  and  a  verdict  in 
favor  of  the  defendant  was  directed.  From  the  judgment  there- 
on this  appeal  is  prosecuted. 

Mr.  A.  E.  L.  LecJcie,  Mr.  Creed  M.  FvUon,  Mr.  Joseph  W. 
Cox,  and  Mr.  John  A.  Kratz,  Jr.,  for  the  appellant, 

Mr.  Oeorge  E.  Hamilton,  Mr.  M.  J.  Colbert,  Mr.  John  J. 
Hamilton,  and  Mr.  John  W.  Yerkes  for  the  appellee. 

Mr.  Justice  Van  Obsdel  delivered  the  opinion  of  the  Court: 

The  chief  proposition  presented  by  this  appeal  is  whether  or 
not  the  Washington  Terminal  Company  is  a  common  carrier 
within  the  meaning  of  the  employers'  liability  act  (34  Stat,  at 
L.  232,  chap.  3073,  U.  S.  Comp.  Stat.  Supp.  1909,  p.  1148). 
The  acts  of  Congress  of  February  12,  1901  (31  Stat,  at  L.  774^ 
chap.  364),  and  February  28,  1903  (32  Stat,  at  L.  909,  chap. 
856),  in  general,  required  the  Baltimore  &  Ohio  Railroad  Com- 
pany and  the  Philadelphia,  Baltimore,  &  Washington  Railroad 
Company,  commonly  known  as  the  Pennsylvania  Company,  to 
eliminate  the  grade  crossings  in  this  city,  and  to  construct  a 
large  and  commodious  imion  station  to  accommodate  the  passen- 
ger trafSc  into  and  out  of  the  city  of  Washington. 

By  the  act  of  1901  the  Baltimore  &  Ohio  Railroad  Company 
was  permitted  to  organize  the  Washington  Terminal  Company, 
imder  the  general  railroad  incorporation  laws  of  the  District  of 
Colignbia,  with  a  capital  stock  of  $6,000,000  and  to  subscribe 
for  all  of  the  stock  of  the  company.  The  terminal  company 
was  "authorized  and  empowered,  from  time  to  time,  to  take,  ac- 
quire, and  hold  in  fee  simple,  all  lands  and  property  required 
for  the  terminals,  stations,  yards,  railroad  facilities,  and  other- 
works  authorized  by  this  act." 

The  act  of  1903  authorized  the  Philadelphia,  Baltimore,  & 
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Washington  Railroad  Company  to  acquire  by  purchase  from 
the  Baltimore  &  Ohio  Kailroad  Company  one  half  of  the  capital 
stock  of  the  terminal  company.  The  operating  agreement  be- 
tween the  terminal  company  and  the  various  railroad  companies 
entering  the  District  of  Columbia,  hereafter  referred  to,  show 
that  this  purchase  was  made.  Prior  to  the  organization  of  the 
Washington  Terminal  Company,  the  Baltimore  &  Ohio  and  the 
Philadelphia,  Baltimore,  &  Washington  Railroad  Companies 
owned  all  the  railroad  lines  within  the  District  of  Columbia. 
The  other  roads  entering  the  District  under  contracts  with  these 
companies  used  their  tracks  and  stations.  Since  the  organiza- 
tion of  the  terminal  company,  these  two  companies  own  all  roads 
in  the  District,  except  those  owned  by  the  terminal  company.  It 
will  therefore  be  observed  that  the  two  companies  formerly  own- 
ing the  entire  system  of  railroad  lines  within  the  District  of 
Columbia  became  the  owners  of  all  the  stock  of  the  terminal 
company. 

The  act  provides  for  the  location  of  "the  main  passenger  sta- 
tion and  terminals  for  the  accommodation  of  the  passenger  traf- 
fic of  both  the  Baltimore  &  Ohio  Railroad  Company  and  the 
Philadelphia,  Baltimore,  &  Washington  Railroad  Company,  and 
the  passenger  traffic  of  such  other  companies  as  may  be  moved 
over  the  railroads  of  either  of  said  two  companies."  It  further 
provides  that  the  "terminal  company  is  also  expressly  author- 
ized and  empowered,  subject  to  thie  approval  of  the  Commis- 
sioners of  the  District  of  Columbia,  to  acquire  and  become  pos- 
sessed of  such  lands  in  the  District  of  Columbia,  outside  the 
city  limits,  as  may  be  from  time  to  time  needed  for  the  purpose, 
and  thereon  to  construct,  maintain,  own,  and  operate  yard 
tracks,  switches,  roundhouses,  shops,  and  other  structures  to 
adequately  accommodate  the  handling,  shifting,  housing,  stor- 
ing, cleaning,  and  repairing  of  the  locomotives  and  cars  of  such 
companies  as  shall  be  entitled  to  use  the  said  passenger  station 
and  terminal;  and  also  to  establish,  maintain,  and  operate  the 
necessary  tracks  connecting  the  same  with  the  tracks"  of  the  ter- 
minal company. 

The  act  also  provides  "that  any  railroad  company  now  or 
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hereafter  lawfully  existing,  and  authorized  to  extend  a  line  of 
railroad  into  the  District  of  Columbia,  or  having  secured  the 
right  to  operate  over  the  lines  of  any  other  then  existing  rail- 
road, to  a  point  of  connection  with  the  tracks  of  said  terminal 
company,  shall  have  the  right  to  the  joint  use  of  said  station 
and  terminals  upon  the  payment  of  a  reasonable  compensation 
for  the  use  of  the  same ;  and  if  the  parties  be  unable  to  agree 
upon  such  terms,  then  the  same  shall  be  prescribed  by  the  su- 
preme court  of  the  District  of  Columbia,  upon  petition  of  either 
party  in  interest,  under  such  rules  of  procedure  as  the  said  court 
shall  prescribe." 

Pursuant  to  the  authority  vested  in  it,  the  Washington  Ter- 
minal Company  entered  into  a  joint  contract  with  the  Baltimore 
&  Ohio  Railroad  Company  and  the  Philadelphia,  Baltimore,  & 
Washington  Railroad  Company,  also  with  their  tenant  compa- 
nies, the  Southern  Railway  Company,  the  Chesapeake  &  Ohio 
Railway  Company,  and  the  Washington  Southern  Railway 
Company,  whereby,  for  a  stipulated  consideration,  each  of  said 
five  companies  is  permitted  to  run  its  passenger  trains  over  the 
tracks  of  the  terminal  company  into  and  out  of  its  imion  sta- 
tion. The  contract  provides,  among  other  things,  that  "the  ter- 
minal company,  through  its  superintendent  or  other  proper  offi- 
cer appointed  by  it,  shall  maintain  and  operate  the  said  rail- 
road property,  passenger  terminal,  and  yard,  ♦  *  ♦  and 
have  the  control  and  supervision  of  all  engines  and  employees 
connected  therewith,  and  shaU  enforce  such  rules  and  regula- 
tions for  the  efficient  operation  and  use  thereof  as  may  be  neces- 
sary, ♦  ♦  *  and  the  trains  and  employees  of  each  of  the 
parties  hereto,  while  in  or  upon  the  said  railroad  and  property, 
shall  be  subject  to  such  rules  and  regulations  (being  the  rules 
and  regulations  of  the  board  of  managers  of  the  terminal  com- 
pany), and  to  the  orders  of  the  superintendent  or  other  proper 
officer,  of  the  terminal  company.  ♦  *  ♦  All  claims  for  loss 
and  damage  arising  from  or  in  connection  with  the  administra- 
tion, operation,  and  use  of  said  railroad  property,  passenger  ter- 
minal, and  Eckington  car  and  engine  yard,    ♦    ♦    ♦    shall  b© 
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cared  for,  dealt  with,  adjusted,  defended,  or  otherwise  disposed 
of,  by  said  terminal  company.*' 

It  appears  from  the  record  that  the  terminal  company  owns 
many  miles  of  tracks  and  switches  in  the  District  of  Columbia, 
over  which  all  passenger  traffic  conducted  by  any  steam  rail- 
road entering  the  District  must  pass ;  that  it  owns  and  operates 
what  is  known  as  the  Eckington  car  and  engine  yards,  with 
tracks,  shops,  tools,  machinery,  and  roundhouses;  that  these 
yards  are  used  for  the  housing  and  repairing  of  the  engines  and 
cars  of  the  various  companies  using  the  lines  of  the  terminal 
company;  that  the  outgoing  trains  are  made  up  by  the  use  of 
the  switch  engines  of  the  terminal  company ;  that  the  terminal 
company  owns  the  union  station,  tracks,  yards,  and  switch  en- 
gines; that  it  maintains  baggage,  mechanical,  way,  and  trans- 
portation departments ;  that  it  operates  and  controls  the  tracks, 
switches,  and  signals  within  its  territory ;  that  it  employs  all  the 
men  in  and  about  the  yards,  station,  roundhouses,  shops,  and 
upon  the  engines  operated  by  it;  that  the  movements  of  all 
trains  and  engines  are  controlled  by  its  yard  master,  and  a  rec- 
ord thereof  kept;  that  the  baggage  is  handled  by  the  terminal 
company;  that  the  terminal  company  employs  and  controls  all 
gatemen,  baggagemen,  ticket  agents,  ticket  receivers,  and  por- 
ters, who  have  charge  of  all  passengers  from  the  time  they  be- 
come such  until  they  enter  the  trains,  and  from  the  time  they 
leave  the  trains  until  they  leave  the  groimds  of  the  company; 
and  that  all  employees  of  any  railroad  company,  while  operating 
trains  over  the  lines  of  the  terminal  company,  are  subject  to  the 
control  and  orders  of  the  superintendent  of  the  terminal  com- 
pany. 

The  Washington  Terminal  Company,  by  its  incorporation  un- 
der the  powers  conferred  by  the  act  of  Congress,  is  vested  with 
all  the  rights,  powers,  and  privileges  of  a  railroad  company.  By 
the  act  of  Congress  (32  Stat,  at  L.  909,  chap.  856),  it  is  given 
the  power  to  contract  with  other  lines  of  railroad  Altering  the 
city,  and  such  railroad  companies  are  compelled  to  contract  with 
the  terminal  company  for  the  use  of  its  lines  in  order  to  gain 
access  to  the  imion  station.    In  order  that  this  arrangement  may 
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be  perpetually  assured,  the  act  further  prohibits  the  sale  by  the 
terminal  company  of  its  railroad  or  other  property.  In  other 
words,  its  organization  is  based  upon  the  necessity  of  concen- 
trating the  passenger  traflSc  at  one  union  station,  under  single 
management  and  control,  at  the  same  time  assuring  not  only  the 
railroads  entering  the  District  at  the  present  time,  but  all  that 
may  hereafter  enter,  uniform  facilities  and  treatment,  and 
thereby  escaping  the  probability  of  conflict  and  unjust  discrimi- 
nation between  rival  companies.  It  is  therefore  apparent  that 
the  terminal  company  was  authorized  to  incorporate,  and  con- 
struct, own,  and  operate  its  terminal  facilities  in  connection 
with  the  railroad  lines  entering  the  District,  to  satisfy  a  public 
necessity. 

The  employers'  liability  act  of  1906  (34  Stat  at  L.  232, 
chap.  3073,  U.  S.  Comp.  Stat.  Supp.  1909,  p.  1148),  provides 
^'that  every  common  carrier  engaged  in  trade  or  commerce  in 
the  District  of  Columbia,  or  in  any  Territory  of  the  United 
States,  or  between  the  several  States,  or  between  any  Territory 
and  another,  or  between  any  Territory  or  Territories  and  any 
State  or  States,  or  the  District  of  Columbia,  or  with  foreign  na- 
tions, or  between  the  District  of  Columbia  and  any  State  or 
States  or  foreign  nations,  shall  be  liable  to  any  of  its  employees," 
etc  With  reference  to  the  right  of  action  under  this  act,  its 
constitutionality,  in  so  far  as  it  applies  to  the  District  of  Colum- 
bia, was  upheld  in  Hyde  v.  Southern  R.  Co.  81  App.  D.  C.  466. 
This  holding  was  based  upon  the  plenary  power  of  Congress 
to  legislate  for  the  District  of  Columbia;  but,  in  determining 
whether  the  terminal  company  is  a  common  carrier  within  the 
terms  of  the  act,  we  must  take  into  consideration  the  fact  that  it 
is  not  a  line  of  railroad  operated  wholly  and  independently  with- 
in the  District  of  Columbia,  but  that  it  is  a  component  part  of 
various  systems  of  railroad  engaged,  so  far  as  it  is  concerned, 
entirely  in  interstate  commerce.  We  must  therefore  ascertain 
its  meaning  as  generally  used  in  connection  with  the  various 
acts  of  Congress  regulating  trade  and  commerce.  The  employ- 
ers' liability  act  is  limited  in  its  operation  to  employees  of  com- 
mon carriers  generally  engaged  in  interstate  commerce  and 
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within  the  Territories  and  the  District  of  Columbia.  The  act 
was  passed  by  virtue  of  the  power  of  Congress  to  r^ulate  com- 
merce between  the  States.  Its  application  to  the  District  of  Co- 
lumbia, in  so  far  as  granting  a  right  of  action  to  employees,  or 
as  applying  to  common  carriers  operating  exclusively  within  the 
District,  and  not  foiling  a  part  of  an  interstate  system,  is  not 
dependent  upon  the  ri^t  of  Congress  to  legislate  under  the 
commerce  clause  of  the  Constitution,  but  its  power  to  legislate 
generally  for  the  District.  In  determining,  therefore,  whether 
or  not  Ae  Washington  Terminal  Company  is  a  common  car- 
rier, no  broader  or  different  meaning  can  be  applied  to  it  be- 
cause of  its  location  in  the  District  of  Columbia  than  would  be 
admissible  if  its  lines  extended  from  the  District  into  a  State, 
since  it  will  be  treated  as  forming  part  of  an  interstate  system. 
The  power  vested  in  Congress  "to  regulate  commerce  with 
foreign  nations  and  among  the  several  States  and  with  the  In- 
dian tribes"  (Const  art  I.  sec.  8,  cl.  3)  is  exclusive  and  sweep- 
ing. It  is  a  sovereign  power  conferred  upon  the  general  gov- 
ernment, which  will  not  admit  of  any  limitation  by  the  States. 
In  Oibbons  v.  Ogden,  9  Wheat  1,  6  L.  ed.  28,  Chief  Justice 
Marshall,  speaking  of  the  power  of  Congress  to  regulate  com- 
merce, said :  "This  power,  like  all  others  vested  in  Congress,  is 
complete  in  itself,  may  be  exercised  to  its  utmost  extent,  and 
acknowledges  no  limitations  other  than  are  prescribed  in  the 
Constitution."  It  includes  the  power  to  r^ulate  every  agency 
of  interstate  commerce.  In  the  case  of  railroads,  the  tra(^, 
terminals,  switches,  stations,  cars,  engines,  appliances,  and  the^ 
methods  of  operation,  are  all,  when  employed  as  component 
parts  of  a  general  system,  engaged  in  interstate  traffic,  instru- 
mentalities of  interstate  commerce  within  the  scope  of  Con- 
gressional regulation.  It  is  therefore  competent,  in  consider- 
ing what  Congress  contemplated  by  imposing  upon  common 
carriers  the  burdens  of  the  employers*  liability  act,  to  keep  in 
mind  its  general  authority  to  include  within  its  grasp  every  in- 
strumentality that  enters  into  interstate  commerce.  Such  an  act 
is  clearly  within  the  regulating  power  of  Congress.  It  there- 
fore calls  for  liberal  construction^  to  the  end  that  the  intention 
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of  Congress  may  be  made  effective.  The  power  to  regulate  in- 
terstate conmierce  is  so  broad  that  imder  the  authority  of  Con- 
gress rates  may  be  established,  freight  classified,  equipment 
prescribed  and  standardized,  methods  of  operation  enforced^ 
and  the  rights  of  employees  safeguarded.  It  follows  that  the 
same  general  rules  apply  to  the  construction  and  enforcement 
of  the  employers'  liability  act  which  apply  to  the  safety  appli- 
ance act  or  the  interstate  conmierce  act.  In  Chicago,  M.  &  St. 
P.  R.  Co.  V.  Voelker,  70  L.R.A.  264,  65  C.  C.  A.  226,  129  Fed. 
622,  speaking  of  the  safety  appliance  act,  the  court  said :  "Ob- 
viously the  purpose  of  this  statute  is  the  protection  of  the  lives 
and  limbs  of  men,  and  such  statutes,  when  the  words  fairly  per- 
mit, are  so  construed  as  to  prevent  the  mischief  and  advance 
the  remedy.''  So  with  the  employers'  liability  act,  it  is  for  the 
protection  of  employees  against  the  reckless  and  cfireless  negli- 
gence of  the  fellow  servant ;  but  it  possesses  a  broader  and  high- 
er object, — to  require  companies  engaged  in  the  business  of 
common  carriers  to  exercise  the  highest  care  in  the  selection 
of  their  employees  and  in  the  use  of  approved  equipment,  in 
order  that  the  agencies  of  commerce  may  be  operated  not  only 
with  the  greatest  degree  of  safety  to  the  men  employed,  but  that 
people  and  property  may  be  transported  without  loss  or  injury. 
This  brings  us  to  the  chief  proposition :  Is  the  Washington 
Terminal  Company  a  common  carrier  under  the  various  acts  of 
Congress  regulating  interstate  commerce  ?  If  so,  this  company 
must  be  held  to  be  within  the  operation  of  the  employers'  lia- 
bility act.  In  sec.  1  of  the  interstate  commerce  act,  as  amend- 
ed by  the  act  of  Congress  of  June  18,  1910  (36  Stat,  at  L.  545, 
chap.  809),  a  railroad  is  defined  to  "include  all  bridges  and  fer- 
ries used  or  operated  in  connection  with  any  railroad,  and  also 
all  the  road  in  use  by  any  corporation  operating  a  railroad, 
whether  owned  or  operated  under  a  contract,  agreement,  or 
lease,  and  shall  also  include  all  switches,  spurs,  tracks,  and  ter- 
minal facilities  of  every  kind  used  or  necessary  in  the  trans- 
portation of  the  persons  or  property  designated  herein,  and  also 
all  freight  depots,  yards,  and  grounds  used  or  necessary  in  the 
transportation  or  delivery  of  any  of  said  property." 
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It  Will  be  conceded  that  the  tracks  and  station  of  the  terminal 
company  are  used  in  facilitating  interstate  commerce.  The  pas- 
sengers, baggage,  and  express  moved  over  its  tracks  and 
through  its  station  are  in  course  of  transportation  between  the 
District  of  Columbia  and  the  States.  A  ticket  sold  by  the  agent 
of  the  terminal  company  for  one  of  the  tenant  railroad  compa- 
nies entitles  the  purchaser  to  a  continuous  passage  for  himself 
and  baggage  over  the  lines  of  the  terminal  company  and  the 
connecting  lines  of  the  tenant  company.  The  tracks,  stations, 
shops,  roundhouses,  engines,  agents,  and  employees  of  the  ter- 
minal company,  therefore,  become  efficient  and  instrumental 
agencies  in  conducting  trade  and  commerce  in  the  District  of 
Columbia,  and  between  the  District  and  the  diflferent  States  of 
the  Union. 

It  is  contended  that  the  Washington  Terminal  Company  does 
not  own  a  car  nor  carry  a  passenger,  and  cannot  therefore  be 
held  to  be  a  common  carrier.  To  make  it  a  common  carrier 
within  the  commerce  clause  of  the  Constitution,  it  is  not  neces- 
sary that  it  should  own  a  car  or  carry  a  passenger.  As  we  have 
observed,  it  ovms  a  railroad  and  station,  and,  through  its  agents, 
controls  the  operation  of  the  trains  over  its  tracks  and  into  and 
out  of  its  station.  With  its  engines  it  shifts  the  empty  cars 
over  its  tracks  and  makes  up  the  outgoing  trains.  It  is  not  es- 
sential that  a  car  be  loaded,  to  be  engaged  in  interstate  com- 
merce. Johnson  v.  Southern  P.  Co.  196  U.  S.  1,  49  L.  ed.  863, 
25  Sup.  Ct.  Rep.  158 ;  Voelker  v.  Chicago,  M.  <6  8t.  P.  R.  Co. 
116  Fed.  867.  Neither  do  we  think  it  is  necessary  that  a  rail- 
road should  actually  own  cars  in  order  to  be  a  common  carrier 
engaged  in  interstate  commerce.  It  is  sufficient  if  it  owns  and 
controls  one  of  the  instrumentalities  essential  in  carrying  on 
trade  and  commerce  between  different  points,  without  the  use 
and  subjection  to  the  control  of  which  such  trade  and  commerce 
cannot  be  conducted.  Steam  railroad  passenger  traffic  enter- 
ing and  leaving  the  city  of  Washington  is  exclusively  managed, 
operated,  and  controlled  by  the  Washington  Terminal  Com- 
pany while  within  the  zone  occupied  by  its  station  and  tracks. 

In  the  case  of  the  Union  Stockyards  Co.  v.  United  States, 
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«4  C.  C.  A.  626, 169  Fed.  404,  it  appears  that  the  Union  Stock- 
yards Company  owns  and  conducts  extensive  stock  yards  at 
South  Omaha,  Nebraska.  In  connection  with  the  operation 
of  the  yards,  it*  owns  35  miles  of  railroad  track.  It  owns  its 
engines,  which  are  operated  by  its  employees.  The  only  cars 
owned  by  it  are  three  flat  cars  used  for  hauling  refuse,  and 
one  box  car  used  as  a  tool  storage  car.  All  traffic  destined  to 
and  from  the  stock  yards  is  delivered  to  the  stockyards  com- 
pany at  a  common  point  called  the  transfer  track,  where  the 
loaded  cars  are  turned  over  to  the  stodcyards  company  to  be 
hauled  by  its  engines,  under  control  of  its  employees,  to  the 
yards,  pens,  and  sheds  of  the  company.  All  outgoing  freight 
from  the  yards,  epipty  cars,  and  cars  loaded  with  the  products 
of  the  large  packing  houses  immediately  adjoining  the  stock- 
yards, are  delivered  by  it  to  the  respective  railroad  companies 
at  the  transfer  tracks.  The  question  involved  was  whether  the 
fltockyards  company  was  a  common  carrier  within  the  provisions 
of  the  safety  appliance  act  of  Congress.  Mr.  Justice  Van  De- 
▼anter,  speaking  for  the  circuit  court  of  appeals,  said :  'T[t  must 
be  conceded  that  the  stockyards  company  would  not  be  a  com- 
mon carrier,  nor  the  property  used  by  it  a  railroad,  if  its  ope- 
rations were  confined  to  maintaining  the  sheds  or  pens,  to  im- 
loading  shipments  thereto,  to  loading  shipments  therefrom,  and 
to  feeding,  watering,  caring  for,  and  otherwise  handling  live 
stock  therein.  But  its  operations  are  not  thus  confined.  On 
the  contrary,  they  include  the  maintenance  and  use  of  railroad 
tracks  and  locomotives,  the  employment  of  a  corps  of  operatives 
in  that  connection,  and  the  carriage  for  hire  over  its  tracks  of 
all  live  stock  destined  to  or  from  the  sheds  or  pens,  which,  in 
effect,  are  the  depot  of  the  railroad  companies  for  the  delivery 
and  receipt  of  shipments  of  live  stock  at  South  Omaha.  The 
carriage  of  these  shipments  from  the  transfer  track  to  the  sheds 
or  pens,  and  vice  versa,  is  no  less  a  part  of  their  transit  between 
their  points  of  origin  and  destination  than  is  their  carriage 
over  any  other  portion  of  the  route.'* 

It  matters  not  that  the  safety  appliance  act  was  there  in- 
volved.    The  same  rule  of  construction  will  be  applied  to  the 
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employers'  liability  act.  Both  derive  their  authority  from  the 
same  source,  and  the  general  intendment  of  each  is  the  same. 
Neither  is  it  important  that  the  stockyards  company  charged  a 
fixed  rate  of  $1.50  per  car  for  hauling  the  cars  to  and  from 
the  transfer  tracks,  while  in  the  case  at  bar  a  monthly  rental^ 
based  upon  the  proportional  number  of  engines  and  cars  moved 
over  the  terminal  company's  lines,  is  paid  by  the  respective 
railroad  companies  for  the  use  and  service  rendered  by  the 
terminal  company.  The  situation  would  not  be  different  if  the 
terminal  company  received  a  percentage  on  each  passenger 
ticket  sold,  since,  in  the  last  analysis,  the  tenant  roads  in  each 
instance  are  afforded  the  services  of  the  tracks,  engines,  and 
employees  of  the  terminal  company  for  hire. 

In  Southern  P.  Terminal  Co.  v.  Interstate  Commerce  Comr 
mission,  219  U.  S.  498,  55  L.  ed.  310,  31  Sup.  Ct.  Kep.  279, 
an  attempt  was  made  to  enjoin  an  order  of  the  Interstate  Com- 
merce Commission  requiring  the  appellant  companies  to  desist 
from  granting  and  giving  Young,  a  shipper  of  cotton  seed 
products,  at  the  port  of  Galveston,  Texas,  undue  preferences 
and  advantages.  The  Southern  Pacific  Terminal  Company  was 
organized  to  construct  and  maintain  wharves  and  docks  for  the 
accommodaticm  of  vessels,  and  tracks  and  terminal  facilities 
for  what  is  known  as  the  Southern  Pacific  Railroad  &  Steam- 
ship System.  It  appeared  that  the  Southern  Pacific  Railroad 
Company  owned  99  per  cent  of  the  capital  stock  of  the  rail- 
road companies  whose  lines  centered  at  this  terminal,  and  also 
99  per  cent  of  the  capital  stock  of  the  terminal  company.  In 
transferring  freight  from  the  railroads  to  the  vessels,  the  tracks 
and  warehouses  of  the  wharfage  company  were  used,  for  which 
compensation  was  paid.  In  holding  that  the  terminal  company 
was  a  common  carrier,  Mr.  Justice  McKenna  said:  "We  as- 
sume that  the  wharves  in  the  pending  case  are  the  instruments 
of  a  common  carrier.  This  is,  however,  denied,  and  it  is  as- 
serted that  the  terminal  company  is  purely  a  wharfage  com- 
pany, and  *has  no  power  under  its  charter  to  act  as  a  common 
carrier.'  The  contention  is  based  on  a  partial  view  of  the 
conditions.    The  terminal  company  was  incorporated  to  execute 
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the  purposes  expressed  in  the  act  of  the  legislature  of  the  State 
of  Texas,  that  is,  to  construct  terminal  facilities  for  the  South- 
em  Pacific  Railroad  &  Steamship  Systems,  and  to  accommo- 
date the  export  and  import  traflSc  at  Galveston;  and,  neces- 
sarily, as  instrumentalities  of  such  traffic,  wharves  and  piers 
are  as  essential  as  steamships  and  railroads,  and  are,  in  fact, 
as  they  were  intended  to  be  by  the  charter  of  their  authoriza- 
tion, parts  of  a  system." 

Again  it  matters  not  that  the  Southern  Pacific  Railroad  Com- 
pany owned  99  per  cent  of  the  stock  of  both  the  terminal  com- 
pany and  the  railroads  centering  there.  It  was  held  to  be  a 
part  of  the  system  used  for  the  movement  of  commerce.  The 
•case  at  bar  is  ev^i  stronger,  since  the  Baltimore  &  Ohio  and 
the  Philadelphia,  Baltimore,  &  Washington  Railroad  Compa- 
nies own  all  the  stock  of  the  Washington  Terminal  Company 
and  own  all  the  railroad  lines  immediately  connecting  there- 
with. The  other  tenant  roads  of  the  terminal  company  are  also 
tenants  of  these  two  owning  companies,  and  compelled  to  con- 
nect with  the  lines  of  the  terminal  company  over  their  roads. 

While  the  cases  cited  differ  somewhat  in  fact  from  the  case 
at  bar,  there  is  no  difference  in  principle.  In  the  former  case 
the  terminal  facilities  furnished  by  the  stockyards  company 
were  held  to  constitute  a  part  of  the  means  employed  for  the 
transportation  of  interstate  commerce  to  and  from  the  South 
Omaha  stock  yards.  In  the  latter  case  the  terminal  tracks, 
wharves,  docks,  and  piers  were  held  to  form  a  connecting  link 
in  the  system,  over  which  all  commerce  between  the  vessels 
and  the  centering  lines  of  railroad  must  pass.  In  the  case  at 
bar  the  terminal  company's  railroad  and  station  form  a  part 
oi  the  system  over  and  through  which  all  commerce  centering 
at  the  Washington  union  station  must  pass.  In  each  instance 
the  agencies  in  question  are  no  less  common  carriers,  engaged 
in  trade  and  commerce,  than  are  any  other  parts  of  the  tenant 
or  connecting  lines  of  railroad.  If  we  accord  to  the  act  the 
liberal  construction  essential  to  make  it  apply  to  the  subject 
aought  to  be  regulated  by  Congress,  we  must  hold  that  the 
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Washington  Terminal  Company  is  a  common  carrier  within 
the  meaning  and  intent  of  the  employers'  liability  act 

It  is  urged  by  counsel  for  plaintiff  that  the  verdict  of  the 
jury  should  have  been  taken  subject  to  the  opinion  of  the  court 
There  is  great  force  in  this  contention.  Bule  52  of  the  su- 
preme court  of  the  District  of  Columbia  provides  for  just  such 
an  emergency  as  confronted  the  trial  court  in  this  case.  No 
injury  nor  injustice  could  have  been  inflicted  upon  the  de- 
fendant had  this  course  been  pursued.  As  it  is,  the  entire  ex- 
pense and  delay  attendant  upon  a  new  trial  will  again  have  to 
be  incurred.  ITo  valid  excuse  is  apparent  why,  in  a  case  like 
this,  the  rule  should  not  be  followed.  Courts  should  be  eager 
to  avail  themselves  of  every  opportunity  to  facilitate  the  de- 
spatch of  business,  curtail  cost,  and  discourage  litigation,  wh^i 
it  can  be  accomplished  with  equal  justice  to  all  concerned. 

The  entry  of  a  separate  judgment  in  favor  of  the  Baltimore 
&  Ohio  Railroad  Company  is  assigned  as  error.  We  will  not 
pass  upon  the  propriety  of  the  action  of  the  court  in  directing 
a  separate  verdict  in  its  favor,  and  entering  a  judgment  thereon 
over  the  objection  of  plaintiff  before  all  the  evidence  in  the 
case  had  been  submitted.  It  may  be  suggested  that  if  the  judg- 
ment in  favor  of  the  terminal  company  could  be  sustained,  the 
action  of  the  court  in  releasing  its  codefendant  would  present 
a  question  of  law,  not  necessary  in  the  present  state  of  the  case 
to  be  decided,  but  sufficiently  apparent  to  serve  as  a  waming^ 
against  the  further  indulgence  of  the  practice.  It  is  impossi- 
ble for  ufl  to  determine  what  a  new  trial  may  develop  touching 
the  joint  liability  of  the  defendants,  and,  lest  the  plaintiff 
might  be  prejudiced  were  the  judgment  in  favor  of  one  of  the 
codefendants  permitted  to  stand,  the  judgments  will  both  be 
reversed,  and  the  relation  of  the  parties  restored  as  it  originally 
existed. 

Inasmuch  as  a  new  trial  must  be  ordered,  it  is  unnecessary 
to  consider  the  other  questions  raised  by  this  appeal.  They 
may  not  be  involved  in  another  hearing,  and,  if  they  are,  we 
cannot  foresee  the  circumstances  and  facts  that  might  be  be- 
fore the  court  if  again  called  upon  to  rule  thereon. 
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The  judgment  on  the  separate  verdicts  is  reversed,  with  costs^ 
and  the  cause  remanded  for  a  new  triaL  Reversed. 

A  petition  for  a  rehearing  was  denied  October  6^  1911. 


DIECKMANN  v.  BRUNE. 


VaTMKTB;  CONCEALlfXNT  Gf  Im^KNTIOH;  IlfTSBnERBIfOa. 

L  J^  iiifentor  who  designedly,  and  with  a  view  to  applying  hit  inTentioD 
indefinitely  and  exclusively  to  his  own  use  and  profit,  withholds  it 
from  the  public,  does  not  come  within  the  protection  and  policy  of 
the  patent  laws. 

2.  Where  the  evidence  in  an  interference  case  showed  that  the  senior  party, 
who  was  the  iii  at  to  conceive  the  invention,  did  so  many  years  before 
be  filed  his  application,  which  constituted  his  reduction  to  practice, 
and  was  lacking  in  diligence  in  actually  reducing  to  practice;  and 
that  the  junior  party  conceived  the  invention  about  two  years  and 
a  half  before  he  filed  his  application,  during  which  time  he  actually 
reduced  to  practice  by  constructing  a  machine  involving  the  inven- 
tion of  the  issue,  and  marketed  its  products,  but  that  he  carefully 
concealed  the  machine,  keeping  it  under  lock  and  key,  intending  to 
secure  the  benefit  of  his  invention,  through  secrecy,  instead  of  through 
the  Patent  Office,  until  he  found  that  a  rival  was  attempting  to  cor- 
rupt his  employees  in  order  to  obtain  an  inspection  of  the  machine 
with  a  view  to  the  completion  of  a  competing  machine,  when  he  filed 
his  application  for  a  patent;  and  that  the  senior  party  had  no  con- 
nection with  the  scheme  to  obtain  knowledge  of  the  construction  of 
the  junior  party's  machine;  it  was  held  that  the  senior  party  was 
entitled  to  an  award  of  priority,  having  resumed  diligence  by  filing 
his  application  before  the  junior  party,  who  was  guilty  of  deliberate 
concealment.  (Citing  Mason  v.  Eephum^  13  App.  D.  C.  86;  Warner 
V.  BfnitKf  13  App.  D.  C.  Ill ;  Re  Mower,  15  App.  D.  C.  144;  Thomson 
V.  Weston,  19  App.  D.  C.  373;  Maiihes  v.  Burt,  24  App.  D.  C.  266; 
Bliss  V.  MoElroy,  29  App.  D.  C.  120;  Gordon  v.  Wentux)rth,  31  App. 
D.  C.  150;  and  Howard  v.  Bowes,  31  App.  D.  C.  619;  and  distinguish- 
ing Burson  v.  Vogel,  29  App.  D.  C.  388.) 
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Hfo.  711.    Patent  Appeals.    Submitted  May  11,  1911.    Decided  Mbj  29, 
1911.    Petition  for  Rehearing  Denied  October  6,  1911. 

Hearing  on  an  appeal  from  a  decision  of  the  Commissioner 
*of  Patents  in  an  interference  case.  Reversed. 

The  facts  are  stated  in  the  opinion* 

Mr.  C.  W.  Miles  and  Messrs.  Meyers,  Cushman,  dk  Rea  for 
the  appellant 

Mr,  William  O,  Henderson,  and  Messrs.  Winkler,  Flanders, 
Bottwm,  dc  Fawsett  for  the  appellee. 

Mr.  Chief  Justice  Shbpabd  delivered  the  opinion  of  the 
Oourt: 

This  is  an  interference  proceeding  involving  priority  of  in- 
vention of  an  improvement  in  mechanism  for  forming  sheet 
metal  elbows,  having  circumferential  overlapped  crimps  and 
-cross-sectional  pattern  other  than  cylindrical.  The  invention 
involved  is  limited  to  a  mechanism  adapted  to  produce  the  above- 
described  elbows  in  one  operation,  because  machines  for  produc- 
ing corrugated  elbows  of  cylindrical  cross  section  were  in  use 
producing  the  same  commercially.  The  plain  round  elbows  were 
made  by  one  machine  and  corrugated  by  the  other.  Ferdinand 
Dieckmann,  the  father  of  Adolph,  the  appellant,  had  for  many 
years  been  engaged  in  the  manufacture  of  such  elbows  under 
patents,  and,  in  1902  and  1903,  his  trade  represented  about  75 
per  cent  of  the  total  elbow  sales  in  the  United  States. 

Adolph  Dieckmann  filed  his  application  January  18,  1906. 
In  his  preliminary  statement,  he  alleges  conception  of  the  in- 
vention of  the  issue  February  1,  1892,  disclosure  in  the  same 
month,  and  reduction  to  practice  in  September  1894. 

Frederick  Brune  filed  January  31,  1906,  and  alleges  concep- 
tion March  31,  1903,  drawing  and  disclosure  on  the  same  date, 
and  reduction  to  practice  in  July,  1903.  Brune  is  the  manager 
of  the  machine  shop  and  elbow  department  of  the  Milwaukee 
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Corrugating  Company,  by  which  elbows  are  manufactured  with 
his  machine. 

The  issue  contains  eighteen  counts,  the  first  eleven  of  which 
were  in  Brune's  application  and  suggested  to  Dieckmann;  the 
last  seven  were  taken  from  Dieckmann's  application  and  sug- 
gested to  Brune.  It  is  considered  that  counts  1,  4,  7,  11,  and 
18  are  fairly  representative,  and  it  is  unnecessary  to  copy  the 
entire  eighteen.    The  aforesaid  counts  read  as  follows : 

1.  In  a  machine  for  making  sheet  metal  pipe  elbows,  the  com- 
bination of  a  corrugated  stationary  die ;  a  correspondingly  cor- 
rugated swinging  die;  radially  movable  bulging  dies;  means 
for  projecting  said  bulging  dies  outwardly  between  the  station- 
ary and  swinging  dies  when  they  are  separated ;  dies  surround- 
ing the  stationary  and  swinging  dies,  and  fitting  the  corruga- 
tions therein ;  the  dies  surrounding  the  swinging  die  being  mov- 
able radially  towards  and  from  the  same,  and  capable  of  swing- 
ing therewith  towards  and  from  the  stationary  die;  means  for 
moving  the  dies  surrounding  the  swinging  die  radially,  and 
means  for  moving  the  swinging  die  with  the  associated  sur- 
rounding dies  towards  the  stationary  die  when  the  bulging  dies 
are  withdrawn  inward,  substantially  as  described. 

4.  In  a  machine  for  making  corrugated  elbows,  the  combina- 
tion of  means  for  progressively  forming  longitudinal  corruga- 
tions in  a  pipe  section;  means  for  successively  pressing  trans- 
verse bulges  at  intervals  in  one  side  of  the  corrugated  part  of 
the  pipe;  and  means  for  closing  said  bulges  and  curving  the 
pipe  into  elbow  shape,  substantially  as  described. 

7.  In  a  machine  for  making  corrugated  elbows,  the  combi- 
nation of  corrugating  heads  or  dies  arranged  one  within  the 
other;  means  for  feeding  a  pipe  section  step  by  step  between 
said  heads;  a  pivoted  head  movable  towards  and  from  the  cor- 
rugating heads,  and  provided  with  radially  movable  jaws;  a 
<;lamping  die  pivoted  to  the  inner  corrugating  head  with  the 
opening  of  the  pivoted  head,  jaws,  and  die;  radially  movable 
bulging  dies,  and  means  for  intermittently  moving  said  pivoted 
head;  connections  for  operating  said  pivoted  head,  jaws,  and 
die ;  radially  movable  bulging  dies,  and  means  for  intermittent- 
voL  xxxvn.— 26. 
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ly  moving  said  bulging  dies  outwardly  between  and  beyond  the 
clamping  die  and  inner  corrugating  head,  substantially  as  de- 
scribed 

11.  In  a  machine  for  making  corrugated  elbows,  the  com- 
bination of  a  mandrel  terminating  at  its  free  and  in  a  corru- 
gating die;  a  stationary  head  surroimding  said  die,  and  pro- 
vided with  radially  movable  corrugating  dies ;  means  for  mov- 
ing the  outer  dies  towards  and  from  the  inner  fixed  die ;  means 
for  feeding  a  pipe  on  said  mandrel  step  by  step  between  said 
corrugating  dies ;  a  wedge-shaped  clamping  die  pivoted  on  the 
thicker  side  to  the  fixed  corrugating  die,  and  having  its  curved 
face  correspondingly  corrugated;  a  pivoted  head  arranged  to 
swing  towards  and  from  said  stationary  head,  and  provided  with 
jaws  movable  radially  towards  and  from  said  clamping  die,  and 
having  correspondingly  shaped  faces  opposite  thereto;  means 
for  intermittingly  swinging  said  clamping  die  and  pivoted  head 
towards  and  from  the  corrugating  dies;  radially  movable  bul- 
ging dies  of  gradually  diminshing  thickness  from  the  narrower 
towards  the  thicker  side  of  the  clamping  die;  and  means  for 
intermittently  projecting  said  bulging  dies  between  the  clamping 
die  and  fixed  corrugating  die,  the  opposite  ends  of  the  movable 
corrugating  dies  of  the  damping  jaws  adjacent  to  the  bulging 
dies  being  beveled  or  inclined  outwardly  towards  the  stationary, 
corrugating  head,  substantially  as  described. 

18.  In  a  mechanism  of  the  character  indicated,  a  mandrel, 
a  crimp  former  at  the  free  end  of  said  mandrel,  a  series  of  feet 
movable  in  a  radial  direction  to  and  from  said  mandrel  to 
clamp  the  blank  thereto,  a  detachable  secondary  movable  man- 
drel located  on  the  opposite  side  of  said  crimp  former,  the 
exterior  of  said  secondary  mandrel  being  the  same  that  is  to  be 
imparted  to  the  elbow,  and  a  series  of  feet  movable  in  a  radial 
direction  to  and  from  said  secondary  mandrel  to  lay  down  the 
crimps  and  shape  the  crimped  portion  of  the  elbow  to  the  pat- 
tern of  said  secondary  mandrel. 

The  tribunals  of  the  Patent  Office  concurred  in  awarding 
priority  to  Brune,  and  Dieckmann  has  appealed  from  the  final 
decision  of  the  Commissioner. 
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Dieckmann  attempted  to  prove  conception  as  alleged,  and 
the  construction  of  a  machine  completed  in  September,  1894, 
also  reduction  to  practice  by  producing  a  few  elbows  thereon 
conforming  to  the  requirements  of  the  issue.  The  machine  was 
not  afterwards  put  in  use,  was  dismantled,  and  most  of  its  parts 
lost  or  destroyed  He  also  introduced  evidence  tending  to  show 
the  construction  of  a  machine  in  1901,  upon  which  elbows  of 
the  required  kind  were  made.  This  was  not  put  in  use  beyond 
making  a  sample  elbow. 

The  Examiner  of  Interferences  held  that  the  machine  of 
1893-1894  evidently  did  not  corrugate  the  dbows  as  required 
in  the  first  eleven  coimts,  and  that  the  machine  of  1901  was 
not  a  success.  He  accorded  conception  of  the  issue  to  Dieck- 
mann in  1893  and  1901,  but  held  that  his  machines  were  aban- 
doned experiments,  and  not  reductions  to  practice.  For  re- 
duction to  practice,  he  limited  him  to  the  filing  date  of  his 
application.  The  Examiners  in  Chief  and  the  C<Hnmissioner> 
in  succession,  substantially  agreed  with  these  conclusions.  All 
concurred  in  holding  that  Brune  conceived  the  invention  of  the- 
issue  in  the  spring  of  1903  and  completed  a  machine  in  July, 
1903,  which  was  later  put  in  use  by  the  Milwaukee  Corrugating 
Company  in  the  manufacture  of  elbows.  Brune  made  some 
slight  improvement  in  this  machine  to  strengthen  it,  and  later 
made  several  other  machines  of  the  same  kind,  but  adapted' 
to  make  elbows  of  different  diameter.  These  contained  no  im- 
provement in  the  invention. 

We  see  no  reason  to  question  the  conclusions  of  the  Patent 
Office  tribunals  in  respect  of  the  facts  of  conception  by  the- 
parties  respectively.  Nor  do  we  see  any  occasion  to  differ  with- 
them  in  respect  of  the  conclusion  that  Dieckmann's  evidence  is- 
insufficient  to  show  reduction  to  practice  in  1894  or  1901,  or* 
that  his  delay  cannot  be  excused  by  the  condition  of  his  health,, 
or  want  of  means  or  opportunity,  during  the  long  period  that^ 
elapsed  between  his  conception  and  experiments,  and  the  date- 
of  filing  his  application. 

Assuming  then  that  Dieckmann  was  the  first  to  conceive  the 
invention,  but  that  Bnme  also  conceived  it  in  July,  1903,,  and 
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then  built  a  machine  which  was  nsed  in  the  manufacture  of 
elbows,  it  becomes  necessary  to  consider  the  evidence  relating 
to  Bruno's  concealment  of  the  invention  from  the  public. 

The  Commissioner  says  in  hia  decision:  "It  appears  from 
the  testimony  of  Brune  and  Kuehn,  who  was  president  of  the 
Milwaukee  Corrugating  Company,  that  these  machines  were 
concealed  from  the  public  practically  up  to  the  time  that 
Bruno's  application  was  filed."  We  concur  in  this  conclusion. 
The  testimony  of  Brune,  Kuehn,  and  Heisterkamp  shows  that 
the  machines  were  kept  in  a  locked  room.  ISo  one  but  the  in- 
ventor, the  officers  of  the  company,  and  the  few  employees  who 
operated  the  machine,  had  access  to  the  room,  or  were  per- 
mitted to  see  the  machines. 

The  company  was  not  a  manufacturer  of  machines  for  sale, 
but  a  manufacturer  of  elbows,  and  it  was  not  its  purpose,  as 
apparent  owner  of  the  invention,  or  that  of  the  inventor,  to 
make  machines  for  sale  to  the  trade.  The  elbows  manufactured 
and  sold  to  the  trade  did  not  make  the  invention  public. 
Whether  made  by  one  or  more  machines,  or  what  the  character 
of  the  machine  was,  could  only  be  the  subject  of  conjecture. 
That  the  public  may  receive  some  benefit  from  the  sale  of  the 
product  of  a  machine  is  not  the  benefit  to  the  public  contem- 
plated by  the  patent  laws  of  the  United  States.  Kendall  v. 
Wmsor,  21  How.  322-327,  16  L.  ed.  165-167.  If  an  inventor 
can  successfully  conceal  his  device  or  process  from  the  public, 
he  may  prolong  his  monopoly  beyond  the  period  secured  by  a 
patent.  It  appears,  we  think,  from  the  evidence  given  on  behalf 
of  Brune,  that  his  application  for  the  patent  was  stimulated  by 
the  fact  that  another  manufacturer  was  attempting  to  discover 
his  secret,  and  had  in  part  succeeded.  It  appears  that  on  one  oc- 
casion the  key  of  the  machine  room  had  been  left  in  the  office 
of  one  of  the  officers  on  Saturday  night,  and  could  not  be  foimd 
on  Monday  morning.  This  occurred  sometime  in  1904.  A 
new  lock  was  immediately  put  on  the  door.  The  early  draw- 
ings of  the  machine  were  destroyed,  as  Kuehn  testified,  "for 
fear  someone  would  get  hold  of  the  drawings,  and  build  a  ma- 
chine similar  to  it."    He  added  also:    *We  did  not  want  anv- 
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one  employed  t)y  us  to  see  the  machine,  as  we  expected  to  have 
same  patented  later  on."  We  find  nothing  else  in  the  evidence 
indicating  the  intention  to  patent  the  machine,  and  the  cir- 
cumstances tend  to  negative  such  an  intention.  Bartle,  an 
employee,  who  had  knowledge  of  the  machine,  testified  that  he 
was  approached  by  a  party  in  the  fall  of  1906  (probably  should 
be  1905),  who  offered  him  $100  to  go  to  Canton,  Ohio,  and 
work  for  the  Berger  Manufacturing  Company,  to  see  what  he 
could  do  with  a  machine  it  had  constructed.  This  company, 
it  appears,  was  the  party  seeking  knowledge  of  the  machine  in 
1905.  Heisterkamp,  the  engineer  of  the  Corrugating  Com- 
pany, testified  that  in  November  or  December  of  1905,  a  person 
representing  himself  to  be  the  agent  of  the  Berger  Manufactur- 
ing Company,  of  Canton,  Ohio,  came  to  his  engine  room  and 
offered  him  $50  to  let  the  master  mechanic  of  the  Berger  Com- 
pany into  the  room  where  the  machines  were,  for  ten  minutes, 
either  day  or  night.  He  said  the  Berger  Company  had  a  ma- 
chine complete  with  the  exception  of  one  point,  which  inter- 
fered with  making  the  elbow.  This  point  they  wanted  to  see 
on  Bruno's  machine.  He  reported  this  occurrence  to  the  secre- 
tary of  the  company.  President  Kuehn  testified  that  in  De- 
cember, 1905,  he  discovered  that  someone  had  make  a  tracing 
of  the  later  drawings  of  Bnme.  They  must  have  been  taken 
from  the  vault  where  they  were  kept,  by  someone  "familiar 
around  our  office*  "The  originals  were  foimd  in  the  vault 
when  we  looked  for  them.  This  occurred  in  December,  1905. 
When  we  got  wind  of  someone  building  machines  like  ours,  we 
employed  detectives,  and  in  that  manner  obtained  the  set  of 
drawings  that  were  copied  from  our  original  drawings."  He 
said  also :  "We  were  informed  that  the  Berger  Manufacturing 
Company,  of  Canton,  Ohio,  was  building  machines  like  ours." 
"It  seems  that  the  Berger  Manufacturing  Company  built  this 
machine  according  to  our  drawings,  but  were  unable  to  finish 
same,  and  made  an  attempt  to  see  our  machines  by  the  man 
that  built  theirs.  They  went  so  far  as  to  offer  our  engineer 
money  to  let  their  mechanic  get  into  our  factory  and  see  our 
machines, — our  corrugated  elbow  machines.    They  also  offered 
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Oeorge  Bartle,  who  was  operating  the  elbow  machine,  big  money 
to  come  to  Canton  •in  their  employ  for  a  few  weeks,  to  give 
them  all  the  knowledge  he  had  about  our  elbow  madiines." 

The  evidence  shows  that  Dieckmann  had  no  connection  with 
any  sch^ne  to  obtain  knowledge  of  the  construction  of  Brune's 
machine.  He  only  knew  what  the  trade  knew,  namely  that  the 
Milwaukee  Corrugating  Company  was  manufacturing  a  non- 
cylindrical,  corrugated  elbow.  Briefly  stated,  the  evidence 
establishes  the  following  facts:  Dieckmann  was  Uie  first  to 
conceive  the  invention  of  the  issue,  but  failed  to  reduce  it  to 
practice  with  the  necessary  dilig^ice.  He  was  the  first  to  file 
an  allowable  application,  which  constituted  constructive  reduc- 
tion to  practice.  Brune  conceived  the  invention  in  the  spring 
of  1903,  and  followed  it  up  with  the  construction  and  test  of 
a  machine  in  July,  1903.  He  carefully  concealed  the  ma- 
chine from  that  time  until  the  filing  of  his  application,  not  only 
from  the  public,  but  from  all  of  the  employees  of  the  operating 
company,  save  the  few  necessarily  engaged  in  its  operation. 
He  contemplated  securing  the  benefit  of  his  invention  through 
secrecy,  instead  of  through  the  Patent  Office.  Learning  that 
the  Berger  Company  had  surreptitiously  obtained  a  copy  of  his 
drawings,  and  was  attempting  to  corrupt  his  employees  in  order 
to  obtain  an  inspection  of  the  concealed  madiine,  and  remove 
a  difficulty  encountered  in  building  a  machine  from  the  draw- 
ings, and  fearing  it  would  finally  succeed  in  successfully  copy- 
ing his  machine,  he  filed  his  application  for  a  patent 

On  these  facts,  the  question  arises:  Did  Dieckmann,  the 
first  to  conceive  and  to  make  application,  lose  his  right  to  the 
patent  by  reason  of  his  intervening  delay,  to  Brune,  who  had 
a  later,  but  independent,  conception,  reduced  it  privately  to 
practice,  and  deliberately  concealed  it  from  Uie  public  for  about 
two  years  and  a  half?  As  we  have  had  occasion  to  say  here- 
tofore, '^the  particular  object  of  the  beneficence  of  the  patent 
law  is  the  individual  who  first  conceives,  and  wit^  diligence 
perfects,  an  invention.  And  where  one  has  completed  the  act 
of  invention,  his  right  to  the  reward  in  the  form  of  a  patent 
becomes  complete,  save  in  two  instances  that  may  be  satisfao- 
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torily  shown  to  exist.  First,  he  loses  the  right  as  against  the 
public  in  general,  by  a  public  use  for  the  statutory  period. 
Second,  by  deliberate  concealment  or  suppression  of  the  knowl- 
edge of  his  invention,  he  subordinates  his  claim,  in  accordance 
with  the  general  policy  of  the  law  in  the  promotion  of  the  pub- 
lic interest,  to  that  of  another  and  bona  fide  inventor,  who, 
during  the  period  of  inaction  and  concealment,  shall  have  given 
the  benefit  of  the  discovery  to  the  public.  Viewed  in  the  light 
of  the  *true  policy  and  ends  of  the  patent  laws,'  the  latter  is  the 
first  to  invent,  and  therefore  entitled  to  the  reward."  Thomson 
v.  Weston,  19  App.  D.  C.  373-380. 

"The  true  policy  and  ends  of  the  patent  laws,"  it  has  been 
declared  by  the  Supreme  Court  of  the  United  States,  "are  dis- 
closed in  that  article  of  the  Constitution,  the  source  of  all  these 
laws,  viz.,  'to  promote  the  progress  of  science  and  the  useful 
arts,'  contemplating  and  necessarily  implying  their  extension 
and  increasing  adaptation  to  the  uses  of  society.  ♦  ♦  ♦  By 
correct  induction  from  these  truths,  it  follows  that  the  inventor 
who  designedly,  and  with  the  view  of  applying  it  indefinitely 
and  exclusively  for  his  own  profit,  withholds  his  invention  from 
the  public,  comes  not  within  the  policy  or  objects  of  the  Con- 
stitution or  acts  of  Congress.  He  does  not  promote,  and,  if 
aided  in  his  design,  would  impede,  the  progress  of  science  and 
the  useful  arts ;  and  with  a  very  bad  grace  could  he  appeal  for 
favor  or  protection  to  that  society  which,  if  he  had  not  injured, 
he  certainly  had  neither  benefited  nor  intended  to  benefit. 
Hence,  if,  during  such  a  conceaknent,  an  invention  similar  to 
or  identical  with  his  own  should  be  made  and  pat^ited,  or 
brought  into  use  without  a  patent,  the  latter  could  not  be  in- 
hibited nor  restricted,  upon  proof  of  its  identity  with  a  ma- 
chine previously  invented  and  withheld  and  concealed  by  the 
inventor  from  the  public.  The  rights  and  interests,  whether 
of  the  public  or  of  individuals,  can  never  be  made  to  yield 
to  schemes  of  selfishness  or  cupidity."  Kendall  v.  Win&or,  21 
How.  322-328,  16  L.  ed.  165-167. 

The  principle  of  that  decision  has  been  applied  by  this  court 
in  many  cases,  varying  in  their  respective  facts.     Mason  v. 


Digitized  by 


Google 


408  DIECKMANN  v.  BRUNE. 

Opinkm  of  the  Court.  [37  Apfk 

Hepburn,  13  App.  D.  C.  86;  Wasner  v.  Smith,  13  App  D.  C. 
Ill;  Be  Mower,  15  App.  D.  C.  144;  Matthes  v.  Burt,  24  App- 
D.  C.  265;  Bliss  v.  McElroy,  29  App.  D.  C.  120;  Gordon  v. 
Wetdworth,  31  App.  D.  C.  150;  Howard  v.  Bowes,  31  App. 
D.  C.  619. 

In  Mason  v.  Hepburn,  Mason  had  reduced  the  invention  to 
practice  and  concealed  it  for  seven  years,  and  was  held  to  have 
lost  his  right  to  Hepburn,  who  obtained  a  patent  some  few 
months  before  Mason  made  application.  In  Warner  v.  Smith, 
Warner,  who  first  conceived  the  invention  and  made  a  butt(m, 
which,  had  it  been  promptly  utilized,  would  have  constituted 
reduction  to  practice,  concealed  it  for  three  years  and  nine 
months.  Priority  .was  awarded  to  Smith,  who  was  the  last  to 
conceive,  but  first  to  apply  for  patent.  He  was  not  a  patentee, 
but  an  applicant  merely.  In  Re  Mower,  the  applicant  lost  his 
right  to  an  opponent,  who,  during  the  concealment  of  his  in- 
vention, conceived  it  and  obtained  a  patent.  In  Matthes  v. 
Burt,  Matthes  made  the  mold  of  the  invention  in  June,  1899, 
and  made  several  dozen  pool  balls  upon  it.  He  then  laid  it 
aside,  and,  hearing  of  Burt's  invention  of  a  similar  machine, 
applied  for  a  patent  February  19,  1902.  He  lost  to  Burt, 
who  entered  the  oflSce  about  two  months  earlier.  In  Bliss  v. 
McElroy,  Bliss  constructed  and  tested  his  machine  in  Jime, 
1897,  and  concealed  it.  In  1901  McElroy  filed  an  application 
upon  which  a  patent  issued  in  1903.  Bliss  filed  thereafter. 
Priority  was  awarded  to  McElroy.  In  Gordon  v.  Wentworth, 
Gordon  suppressed  knowledge  of  his  machine  for  more  than 
two  years,  during  which  period  Wentworth,  to  whom  priority 
was  awarded,  made  the  same  invention  and  applied  for  a  patent. 
In  Howard  v.  Bowes,  the  contest  was  between  applicants.  How- 
ard, the  first  to  conceive  and  make  a  device,  secreted  the  in- 
vention for  more  than  a  year  thereafter,  and  made  application 
only  when  informed  of  Bowes's  reduction  to  practice  and  sale 
of  the  device. 

Applying  the  principle  governing  the  cases  cited,  to  the  facts 
of  this  case,  we  are  of  the  opinion  that  priority  should  have  been 
awarded  to  Dieckmann,  who  was  the  first  to  conceive,  and,  not- 


Digitized  by 


Google 


DIEGKMANN  v.  BRUNE.  40» 

D.  C]  Opinion  of  the  Court. 

withstanding  his  long  inaction,  the  first  to  bring  the  invention 
before  the  public  by  making  application  for  the  patent.  Had 
Brune,  during  Dieckmann's  inaction,  brought  the  machines  be- 
fore the  public,  or  filed  his  application  for  patent,  he  would 
clearly  have  been  entitled  to  the  award.  On  the  other  hand, 
Diecfanann  had  the  right  to  awake  from  his  long  slumber,  and 
when  he  did  so,  and  filed  his  application,  he  became  entitled  ta 
the  benefit  of  his  earlier  conception,  save  as  against  a  bona 
fide  inventor  who  in  the  meantime  may  have  given  the  inven- 
tion to  the  public.  By  his  careful  concealment  of  the  inven- 
tion for  more  than  two  years  after  making  it,  Brune  would  have 
lost  his  right  to  a  subsequent  inventor  who  might  have  given 
it  to  the  public  during  the  period  of  concealment.  For  the 
same,  if  not  a  stronger  reason,  he  should  lose  it  to  one  who  first 
conceived  it,  and,  resuming  diligence,  gave  it  to  the  public 
during  the  same  period.  A  decision  of  the  court  of  appeals  of 
the  seventh  circuit,  strongly  relied  on  in  behalf  of  Brune's  con- 
tention, appears  to  us  to  directly  support  the  position  of  Dieck- 
mann.  International  Teleph,  Mfg.  Co.  v.  Kellogg  Switch  Board 
&  Supply  Co.  96  C.  C.  A.  395,  171  Fed.  651-666.  The  suit 
was  for  an  infringement  of  a  patent  to  one  Dean.  Several  ques- 
tions were  raised  on  behalf  of  the  infringer,  including  the  one 
herein  discussed. 

.  Dean  conceived  the  invention  in  1895,  and  made  a  device, 
which  he  did  not  give  to  the  public  until  he  filed  his  application 
in  March,  1901,  upon  which  the  patent  issued  in  November. 
McCormick  conceived  the  invention  in  September,  1900,  and 
made  a  transmitter  in  the  same  month,  which  embodied  the  in- 
vention. But  he  did  not  put  it  upon  the  market  until  after 
Dean  had  applied  for  a  patent  and  placed  his  transmitter  upon 
the  market.  The  court  held  that  Dean  was  entitled  to  his  pat- 
ent. It  was  said  by  Judge  Baker,  who  delivered  the  opinion 
of  an  unanimous  court:  "If,  during  Dean's  suspension  of  ac- 
tivities, McCormick  had  either  patented  the  device,  or  brought 
it  into  public  use  without  a  patent,  the  public  would  have  been 
indebted  to  McCormick  for  benefits  conferred,  and  Dean  might 
well  be  held  estopped  by  his  delay  from  claiming  the  public 
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grant ;  but  in  our  judgment  neither  reason  nor  authority  sanc- 
tions an  estoppel  against  the  first  and  true  inventor,  unless  the 
later  comer  has  cut  in  between,  and  made  the  public  his  debtor 
by  being  the  first  to  get  to  the  Patent  Office  or  the  market." 

In  Burson  v.  Vogel,  29  App.  D.  C.  388,  it  did  not  appear 
that  the  first  to  conceive  ^^suppressed  or  intended  to  conceal 
knowledge  of  his  invention  after  its  reduction  to  practice."  It  is 
therefore  not  an  authority  in  support  of  the  decision  of  the  C<Hn- 
missioner,  notwithstanding  some  general  expressions  that  may 
seem  to  conflict,  to  some  extent,  with  the  decision  now  made  in 
regard  to  the  use  of  the  machine  of  Brune  in  the  factory.  The 
facts  of  the  two  cases  on  this  point  are  quite  different. 

Believing  that  there  was  error  in  the  decision  awarding  pri- 
ority to  Brune,  it  will  be  reversed.  It  is  so  ordered,  and  that 
this  decision  be  certified  to  the  Commissioner  of  Patents,  as 
the  law  requires.  Reversed. 

A  petition  for  a  rehearing  was  denied  October  5,  1911. 


INREMATTULATH. 


CouBTs;  Afpkal  aiu)  Ebbob;  CoioaBSioinB  of  PATBirni;  FboB  PiBaoira. 

1.  This  court*  although  a  eourt  of  the  United  States,  is  not,  strietlj  speak- 
ing, a  circuit  court  of  appeals,  notwithstanding  its  functions  are 
analogous  by  reason  of  its  being  an  intermediate  court  of  appeals 
between  the  District  of  Columbia  courts  of  original  jurisdiction  and 
the  Supreme  Court  of  the  United  States. 

1.  In  the  exercise  of  his  functions,  the  decisions  of  the  Commissioner  of 
Patents  in  the  matter  of  applications  f<Mr  patents  and  interferences 
between  applicants  affect  private  as  well  as  public  interests.  In  such 
decisions,  he  exercises  a  ftinction  judicial  in  its  nature,  and  for  that 
reason  statutes  authorizing  appeal  therefrom  to  the  courts  are  with- 
in the  power  of  Congress.  (Citing  United  8tat09  m  reL  Bemardm 
V.  Seymour,  10  App.  D.  C.  294.) 
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^  The  aot  of  Cmignm  of  June  25,  1910  (36  Stat  at  L.  866,  ohap.  435), 
amending  sec  1  of  the  act  of  Congress  of  July  20,  1892  (27  Stat 
at  L.  252,  chap.  200,  U.  S.  Comp.  Stat  1901,  p.  706),  and  allowing 
appeals  and  writs  of  error  from  United  States  courts  to  circuit 
eourts  of  appeal  to  be  prosecuted  in  forma  pauperis  upon  certain 
conditions  therein  prescribed,  does  not  apply  to  an  appeal  to  this 
court  frcmi  a  decision  of  the  Ck>mmissioner  of  Patents  in  an  inter- 
ference proceeding;  and  a  motion  to  so  prosecute  such  an  appeal 
will  be  denied.     (Citing  MoOrane  ▼.  McOaum,  2  App.  D.  0.  221.) 

Ifo.  751.    Patent  Appeals.    Submitted  October  25,  1911.    Decided  October 

25,  1911. 

Heabing  on  a  motion  by  the  appellant  for  an  order  per- 
mitting her  to  prosecute  an  appeal  from  a  decision  of  the  Com- 
missioner of  Patents  in  an  interference  case  in  forma  pauperis. 

Denied. 

The  facts  are  stated  in  the  (pinion. 

Mr.  W.  H.  Swenarton  for  the  motion. 

Mr.  W.  8.  Buckman  opposed. 

Mr.  Chief  Justice  Shbpabd  deUvered  the  opinion  of  the 
0)urt: 

This  is  an  appeal  from  the  decision  of  the  Commissioner  of 
Patents  denying  an  application  for  a  patent  for  an  improve- 
ment in  flying  machines,  filed  by  Hugo  Mattulath,  and  prose- 
cuted after  his  decease  by  his  administratrix. 

Having  filed  the  transcript  of  the  record  in  this  court,  the 
appellant  has  entered  a  motion  for  an  order  permitting  her 
to  prosecute  said  appeal  without  being  required  to  prepay  fees 
or  costs  or  for  the  printing  of  the  record.  The  application  is 
founded  on  an  act  of  Congress  approved  June  25th,  1910  [36 
Stat,  at  L.  866,  chap.  435],  amending  sec.  1  of  an  act  entitled, 
"An  Act  Providing  When  Plaintiff  May  Sue  as  a  Poor  Person, 
and  When  Counsel  Shall  Be  Assigned  by  the  Court/'  approved 
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July  20,  1892  (27  Stat,  at  L.  p.  252,  chap.  209,  U.  S.  Comp, 
Stat.  1901,  p.  706).    The  amended  section  reads  as  follows: 

**That  any  citizen  of  the  United  States  entitled  to  commence  or 
defend  any  suit  or  action,  civil  or  criminal,  in  any  court  of  the 
United  States,  may,  upon  the  order  of  the  court,  commence  and 
prosecute  or  defend  to  conclusion  any  suit  or  action,  or  a  writ 
of  error,  or  an  appeal  to  the  circuit  court  of  appeals,  or  to  the 
Supreme  Court,  in  such  suit  or  action,  including  all  appellate 
proceedings,  imless  the  trial  court  shall  certify  in  writing  that 
in  the  opinion  of  the  court  such  appeal  or  writ  of  error  is  not 
taken  in  good  faith,  without  being  required  to  prepay  fees  or 
costs  or  for  the  printing  of  the  record  in  the  appellate  court,  or 
give  security  therefor,  before  or  after  bringing  suit  or  action,  or 
upon  suing  out  a  writ  of  error  or  appealing,  upon  filing  in  said 
court  a  statement  under  oath  in  writing  that  because  of  his  pov- 
erty he  is  unable  to  pay  the  costs  of  said  suit  or  action,  or  of 
such  writ  of  error  or  appeal,  or  to  give  security  for  the  same, 
and  that  he  believes  that  he  is  entitled  to  the  redress  he  seeks 
by  such  suit  or  action,  or  writ  of  error  or  appeal,  and  setting 
forth  briefly  the  nature  of  his  alleged  cause  of  action  or  ap- 
peal." 

The  affidavit  conforms  to  the  requirement  of  the  section,  save 
that  it  omits  to  state  that  the  applicant  is  a  citizen  of  the  United 
States.  Assuming  that  she  is  a  citizen  of  the  United  States,  and 
that  fact  may  be  shown  by  an  additional  affidavit,  the  motion 
will  be  considered  as  if  amended  so  as  to  supply  the  omission. 
The  court  of  appeals  of  the  District  of  Columbia  is  not  express- 
ly named  in  the  section  quoted.  Though  a  court  of  the  United 
States,  it  is  not,  strictly  speaking,  a  circuit  court  of  appeals,  not- 
withstanding its  functions  are  analogous  by  reason  of  its  being 
an  intermediate  court  of  appeals  between  the  District  of  Caelum- 
bia  courts  of  original  jurisdiction  and  the  Supreme  Court  of 
the  United  States. 

Assuming,  but  without  now  deciding,  that  appellate  proceed- 
ings in  this  court  are  within  the  comprehension  of  this  section, 
we  are  of  the  opinion  that  it  has  no  application  to  the  appellate 
proceeding  in  this  case.    The  language  of  the  section  limits  it& 
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applicatioR  to  suits  or  actions  commenced  in  any  court  of  the 
United  States,  and  extends  it  to  writs  of  error  and  appeals  "in 
such  suit  or  action.^'  The  Patent  OflSce  is  an  important  execu- 
tive department.  In  the  exercise  of  his  functions,  the  decisions 
of  the  Commissioner  of  Patents,  in  the  matter  of  applications 
for  patents  and  interferences  between  applicants,  affect  private 
as  well  as  public  interests.  In  such  decisions  he  exercises  a 
function  judicial  in  its  nature,  and  for  that  reason  statutes  au- 
thorizing an  appeal  therefrom  to  the  courts  have  been  held  to 
be  within  the  power  of  Congress.  United  States  ex  rel,  Ber- 
nardin  v.  Seymour,  10  App.  D.  C.  294-307;  United  States 
V.  Dwll,  172  TJ.  S.  576.  But  the  Patent  Office  is  not,  and  can- 
not be  converted  into,  a  court  of  the  United  States. 

The  former  section  reads  substantially  as  does  this  in  re- 
gard to  actions  commenced  in  courts  of  the  United  States,  and 
it  has  heretofore  been  interpreted  by  this  court  as  applying  only 
to  suits  or  actions  commenced  in  such  courts.  McGrane  v.  Mc- 
Carm,  2  App.  D.  C.  221.  In  that  case  a  motion  to  proceed  in 
forma  pauperis  in  an  appeal  from  a  decision  of  the  probate 
<50urt  was  denied.  In  delivering  the  opinion  of  the  court.  Chief 
Justice  Alvey  said:  "This  proceeding  originated  in  a  probate 
<»urt,  and  is  a  probate  proceeding,  and  is  not  a  suit  or  action 
commenced  in  a  court  of  the  United  States  within  the  meaning 
of  that  statute.  *  *  *  The  statute  does  not  contemplate  pro- 
<jeedings  in  a  probate  court ;  nor  does  it  contemplate  proceedings 
in  an  appellate  court." 

The  purpose  of  the  amendment  was  to  extend  its  benefits  to 
proceedings  in  appellate  courts.  It  made  no  change  in  its  lim- 
itation to  suits  or  actions  commenced  in  courts  of  the  United 
States  save  to  extend  it  expressly  to  criminal  actions. 

It  is  not  perceived  how  this  proceeding  can  be  deemed  a  suit 
■or  action  any  more  than  a  proceeding  instituted  in  a  probate 
court  may  be  so  considered.  See  McOrane  v.  McCann,  supra. 
But  if  regarded  as  a  suit  or  action,  it  was  not  commenced  in  a 
-court  of  the  United  States,  and  for  that  reason,  if  for  no  other, 
it  is  not  within  the  operation  of  the  section  of  the  statute  as 
amended.  The  motion  is  denied. 


Digitized  by 


Google 


414  LOMAX  V.  UNITED  STATES. 

Syllalma.  [S7  Afp. 

LOMAX  V.  UNITED  STATER 


OEnoFixL^w;  EymcifCB;  Oohvsssions;  Motivb;  Thbeats;  Bwcation^ 
Hual;  Miboohduct  of  Oounssl 

1.  The  court  eonsidered  the  evidence  as  discloeed  by  the  record  on  ut 

appeal  in  a  capital  case,  to  determine  whether  it  waa  sniBcient  to- 
eupport  a  verdict  of  mnrder  in  the  first  degree,  on  the  daim  made  by 
counsel  for  the  appellant  in  argument  that  the  evidence  at  best, 
established  only  the  crime  of  manslaughter,  although  the  record 
showed  no  objection  made  or  exception  taken  to  the  sufficiency  of  the 
evidence  to  support  the  verdict  or  to  the  charge  of  the  oonrt,  and 
although  there  was  no  assignment  of  error  in  8i4>port  of  such  con- 
tention. 

2.  Statements  or  confessions   made  by  one  accused  of   crime  to  police 

officers  while  under  arrest  are  admissible  in  evidence  against  the- 
accused,  if  made  without  any  offers  by  the  officers  of  reward  or 
immunity. 

3.  Wide  latitude  is  allowed  the  prosecution  in  criminal  trials,  in  ascer- 

taining the  motive  that  actuated  the  commission  of  the  crime.  (Fol- 
lowing McUiM  V.  United  Btaies,  17  App  D.  G.  323.) 

4.  Remote  threats  may  be  as  indicative  of  motive  as  those  made  imme- 

diately preceding  the  commission  of  the  crime,  and  especiaUy  is  this- 
true  where  a  threat  made  nine  months  before  the  crime  was  commit- 
ted was  accompanied  by  an  attempt  to  use  a  deadly  weapon,  and 
where  there  is  evidence  tending  to  show  that  the  threats  were  re- 
peated throughout  the  intervening  period  between  the  time  in  question 
and  the  commission  of  the  crime. 

5.  Evidence  as  to  reputation  must  be  confined  to  that  existing  in  the 

community  in  which  the  person  resided  at  and  shortly  preceding 
the  occurrence  of  the  event  with  refertnee  to  which  the  evidence  is^ 
sought  to  be  adduced. 

6.  Eividence  of  the  good  reputation  of  the  accused  in  a  capital  case  at 

her  former  home,  150  miles  distant  from  the  place  where  she  resided 
and  where  the  crime  was  committed,  is  inadmissible,  where  it  appears 
that  the  accused  had  not  lived  there  for  fourteen  years,  but  had  made 
yearly  visits  there  of  about  a  month's  duration  each. 

7.  In  the  trial  of  one  accused  of  murder  of  her  husband,  testimony  of  a 

physician  called  by  the  accused  as  a  witness,  that  on  on 
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about  a  year  prior  to  the  homicide  he  was  called  to  attend  the  accused, 
who  was  suffering  fr<nn  bruises  and  injuries  which  she  stated  at  the 
time  were  inflicted  by  the  husband,  and  that  this  statement  was  not 
denied  by  the  husband, — ^is  inadmissible. 
8.  A  remark  made  by  the  prosecuting  officer  in  his  address  to  the  jury,^ 
on  the  trial  <rf  one  accused  of  the  murder  of  her  husband,  to  the 
effect  that  the  witness,  to  whose  room  the  accused  sought  admittance 
immediately  after  the  commission  of  the  crime,  would  perhaps  ha^e 
■bared  the  fate  of  the  husband  if  the  door  of  the  room  had  not  been 
locked,  is  not  se  prejudical  to  the  accused  as  to  require  the  reversal 
of  judgment  of  conviction,  where  the  evidence,  although  circumstan- 
tial, tended  to  show  that  the  accused  went  to  the  house  in  a  state 
of  mind  fixed  upon  murder. 

No.  2S27.    Submitted  October  5,  1911.    Decided  October  80,  1911. 

Hkabing  on  an  appeal  by  the  accused  fronTa  judgment  of 
eonviction  of  the  Supreme  Court  of  the  District  of  Columbia 
in  a  prosecution  for  murder.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Campbell  Carrington,  Mr.  John  Ridout,  Mr.  8.  D. 
TruUt  for  the  appellant. 

Mr.  Clarence  R.  WUsan,  United  States  Attorney  for  the  Dis- 
trict of  Columbia,  and  Mr.  J.  M.  Proctor,  Assistant^  for  the  ap- 
pellee, 

Mr.  Justice  Yak  Obsdbl  delivered  the  opinion  of  the  Court: 

Appellant,  Mattie  Lomax,  was  convicted  in  the  supreme  court 
of  the  District  of  Columbia  of  the  crime  of  murder  in  the  first 
degree.  A  judgment  upon  the  verdict  sentencing  her  to  be  exe- 
cuted was  duly  entered.  No  objection  was  made  or  exception 
taken  either  to  the  sufficiency  of  the  evidence  to  support  the  ver- 
dict, or  to  the  charge  of  the  court  to  the  jury.  However,  in  the 
absence  of  an  assignment  of  error,  it  was  insisted  at  bar  by 
counsel  for  appellant  that,  inasmuch  as  the  evidence  at  best  es- 
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tablished  only  the  crime  of  manslaughter,  and  the  court,  by  its 
instructions,  permitted  the  jury  to  consider  the  evidence  with 
reference  to  the  guilt  of  the  accused  of  the  crime  of  murder  in 
the  first  and  second  degrees,  we  should,  of  our  own  motion,  find 
the  instructions  erroneous  in  that  particular.  We  have  reviewed 
the  evidence  carefully  as  disclosed  by  the  record,  and  find  it 
sufficient  to  support  the  verdict  of  the  jury;  hence  this  oonten- 
Jtion  will  be  dismissed. 

This  brings  us  to  the  specific  assignments  of  error.  The 
first  two  relate  to  the  admission  in  evidence  on  behalf  of  the 
prosecution,  of  statements  made  to  the  police  officers  by  the  ac- 
•cused  while  under  arrest  and  shortly  after  the  homicide  oc- 
curred. It  is  conceded,  and  the  record  so  discloses,  that  the 
statements  were  made  without  any  threats  or  offers  of  reward 
or  immunity  on  the  part  of  the  officers.  The  law  is  well  settled 
that  statements  or  confessions  made  under  such  circumstances 
may  be  properly  admitted  on  trial  as  evidence  against  the  ac- 
<5used.  In  Bram  v.  United  States,  168  TJ.  S.  532,  42  L.  ed.  568, 
18  Sup.  Ct.  Eep.  183,  10  Am.  Crim.  Rep.  547,  the  court  an- 
nounced the  following  rule  relative  to  confessions  made  to  po- 
lice officers:  "In  this  court  also  it  has  been  settled  that  the 
mere  fact  that  the  confession  is  made  to  a  police  officer  while  the 
Accused  was  under  arrest,  in  or  out  of  prison,  or  was  drawn  out 
by  his  questions,  does  not  necessarily  render  the  confession  in- 
voluntary ;  but,  as  one  of  the  circumstances,  such  imprisonment 
or  interrogation  may  be  taken  into  account  when  determining 
whether  or  not  the  statements  of  the  prisoner  were  voluntary." 
In  Wilson  v.  United  States,  162  U.  S.  613,  40  L.  ed.  1090,  16 
Sup.  Ct.  Rep.  896,  it  was  held  that  such  confessions  were  not 
only  admissible,  but  that  the  officer  was  not  required  to  warn  the 
accused  of  his  rights  in  the  premises.  The  statements  in  this 
instance  were  made  to  the  officers  while  the  accused  was  in  their 
custody,  at  the  police  station  and  on  a  street  car,  and  without 
any  warning  from  them  as  to  her  rights.  These  circumstances 
were  proper  for  the  consideration  of  the  jury  in  determining 
whether  the  statements  were  voluntarily  made.  The  evidence 
was  clearly  admissible  for  that  purpose,  and  it  was  entitled  to 
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such  weight  as  the  jury  might  deem  it  to  be  entitled,  when,  from 
a  consideration  of  all  the  circumstances,  they  should  find  that 
it  was  the  voluntary  act  of  the  accused. 

The  third  assignment  of  error  relates  to  evidence  of  threats 
made  by  the  accused  against  her  husband,  the  deceased,  about 
nine  months  before  the  homicide  occurred.  This  was  only  one 
of  numerous  threats  made  by  the  accused  that  she  would  kill  her 
husband.  Her  threats  continued  down  to  her  conversation  with 
the  last  living  witness  with  whom  she  communicated  on  the  night 
of  the  homicide.  Wide  latitude  is  allowed  the  prosecution  in 
criminal  trials  in  ascertaining  the  motive  that  actuates  the  com- 
mission of  crime.  McUvn  v.  United  States,  17  App.  D.  C.  323. 
In  Com.  V.  Holmes,  157  Mass.  233,  34  Am.  St.  Eep.  270,  32  N". 

E.  6,  evidence  of  threats  and  violence  by  the  accused  toward  his 
wife  extending  over  a  period  of  nine  years  was  admitted.  The 
court,  upholding  the  ruling,  said :  "We  think  that  the  evidence 
was  clearly  admissible  in  connection  with  the  other  circum- 
stances. It  tended  to  show  a  settled  ill-will  and  malice  on  the 
part  of  the  defendant  towards  his  wife,  and  therefore  bore  di- 
rectly on  the  question  whether  there  was  any  motive  for  him 
to  commit  the  crime."  The  length  of  time  intervening  between 
the  threat  and  the  criminal  act  is  only  important  in  determining 
the  probative  force  to  be  given  such  evidence.  Semote  threats 
may  be  as  indicative  of  motive  as  those  made  immediately  pre- 
ceding the  commission  of  the  crime,  and  especially  is  this  true, 
as  in  the  present  case,  where  the  threat  was  accompanied  by  the 
attempt  to  use  a  deadly  weapon,  and  where  there  is  evidence  to 
show  that  the  threats  were  repeated  throughout  the  intervening 
period  between  the  time  in  question  and  the  commission  of  the 
crime.  It  is  frequently  the  case  that  threats  made  by  the  ac- 
cused, and  the  conduct  accompanying  the  making  of  the  threats, 
furnish  the  best  evidence  of  motive  for  the  commission  of  the 
crime. 

The  next  assignment  of  error  relates  to  the  refusal  of  the  court 
to  admit  the  evidence  of  a  witness  offered  on  behalf  of  the  de- 
fense to  prove  the  reputation  of  the  accused  for  peace  and  good 
order  in  the  State  of  Virginia  at  a  point  160  miles  distant  from 
Vol.  xxxvn.— 27. 
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this  cily.  Appellant  testified  that  she  had  not  lived  there  for 
fourteen  years.  The  witness  offered  testified  that  she  visited  at 
his  house  about  a  month  each  year^  and  upon  this  it  was  sought 
to  establish  her  reputation  for  peace  and  good  order  in  that 
community.  Evidence  as  to  reputation  must  be  confined  to  that 
existing  in  the  community  in  which  the  person  resides  at  and 
shortly  preceding  the  occurrence  of  the  event  with  reference  to 
which  the  evidence  is  sought  to  be  adduced.  This  witness  did 
not  pretend  to  have  any  knowledge  of  the  reputation  of  the  ac- 
cused in  Washington,  where  she  had  resided  forfourteen  years, 
but  undertook  to  testify  as  to  her  reputation  at  a  point  150  miles 
distant,  and  from  his  personal  observation  alone  of  defendant's 
conduct  while  she  was  visiting  at  his  place  about  one  month  each 
year.  The  long  residence  of  the  accused  in  this  city  required 
that  any  evidence  as  to  her  reputation  for  peace  and  good  order 
should  come  from  the  lips  of  witnesses  familiar  with  her  repu- 
tation in  the  community  in  which  she  resided  either  shortly  be- 
fore or  at  the  time  of  the  commission  of  the  crime,  and  not  in  a 
neighboring  State  where  she  annually  visited.  "The  witness  to 
reputation  must  be  one  who,  by  residence  in  the  commumiiy  or 
otherwise,  has  had  an  opportunity  to  learn  the  community's  es- 
timate ;  and  the  preliminary  inquiry,  whether  he  knows  the  per* 
son's  reputation,  is  usually  insisted  upon.  A  person  who  lives 
out  of  the  neighborhood  is  therefore  not  qualified."  1  Greenl. 
Ev.  16th  ed.  sec  461d. 

The  next  assignment  of  error  relates  to  the  refusal  of  the 
court  to  admit  the  testimony  of  a  physician  who  was  called  by 
the  defense  to  testify  that  on  one  occasion  about  a  year  prior  to 
the  homicide  he  was  called  to  attend  the  accused  who  v^as  suf- 
fering from  bruises  and  injuries  whidi  she  stated  at  the  time 
were  inflicted  by  her  husband,  and  that  this  statement  of  the 
accused  was  not  denied  by  the  husband.  There  is  nothing  to 
show  that  the  husband  expressly  admitted  the  truth  of  his  wife's 
statement.  The  testimony,  therefore,  would  be  purely  hearsay. 
If  it  was  even  held  that  the  husband's  silence  was  equivalent  to 
an  implied  admission,  as  argued  by  counsel  for  appellant,  it 
would  still  be  inadmissible,  sinee  the  husband  is  in  no  sense  a 


Digitized  by 


Google 


LOMAX  «.  UNITED  STATEa  419 

D.  C]  Opinion  of  the  Oourt. 

party  to  this  action.    Locos  v.  United  States,  163  XJ.  S.  612,  41 
L.  ed.  282,  16  Sup.  Ct.  Eep.  1168. 

The  last  assignment  of  error  is  based  upon  certain  language 
used  in  the  argument  to  the  jury  by  the  assistant  United  States 
attorney.  The  evidence  disclosed  that  the  homicide  was  com- 
mitted about  6  o'clock  in  the  morning,  in  the  rear  room  of  the 
second  floor  of  the  house  where  the  deceased  was  lodging.  A 
witness  for  the  prosecution,  who  was  sleeping  in  the  front  room 
on  the  same  floor,  was  aroused  by  the  sound  of  someone  falling. 
She  went  along  the  hall  to  the  room  of  the  deceased,  and  while 
outside  of  the  door  heard  the  accused  say,  ^T.  told  you  I  would 
get  you.*'  The  witness  returned  to  her  room,  and  was  followed 
by  the  accused,  who  demanded  admission.  Witness  threatened 
to  call  an  officer,  when  the  accused  said,  ^^  You  will  open  this  door 
now,  or  you  will  open  it  later.  I  know  that  I  will  be  arrested." 
In  the  course  of  the  argument,  counsel  for  the  government  used 
the  following  language,  to  which  exception  was  taken:  ^^She 
says  that  when  she  extricated  herself  from  him  that  she  went 
right  from  the  house ;  but  what  did  she  do  ?  .Forthwith  she  went 
to  the  room  of  Miss  Burroughs,  the  woman  who  had  heard  her 
words,  the  woman  who  knew  she  was  there,  and  demanded  with 
a  curse,  admission,  and  when  refused,  when  the  police  call  was 
threatened,  the  answer  came  back,  'Oh,  the  police  will  get  me ; 
the  police  will  get  me,  but  if  you  don't  open  that  door,  you  will 
later;'  and  thanks  to  that  lock  Miss  Burroughs  is  here  now,  but 
if  it  had  not  been  for  it,  she  perhaps  would  have  shared  the  fate 
of  the  husband."  While  the  rule  requiring  officers  of  the  gov- 
ernment in  the  prosecution  of  criminal  cases,  to  refrain  from 
prejudicial  remarks  to  the  jury  not  warranted  by  the  evidence, 
is  a  very  strict  one,  we  are  not  convinced  that  the  above  remark 
comes  within  the  rule.  A  prosecuting  officer  is  at  liberty  to 
form  his  own  theory  of  a  case,  and  to  pursue  it  in  the  course 
and  manner  of  the  trial,  so  long  as  the  theory  is  consistent  with 
the  evidence.  Here  the  evidence  was  circumstantial.  It  was 
the  theory  of  the  prosecution,  and  the  one  undoubtedly  adopted 
by  the  jury,  that  the  accused  went  to  the  house  where  the  crime 
was  committed  in  a  state  of  mind  fixed  upon  murder.    She  had 
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been  discovered  by  the  witness  in  the  hall,  and  when  she  pur- 
sued the  witness  to  her  room  and  demanded  admittance,  it  is  a 
reasonable  inference,  or  an  admissible  one  at  least,  that  had  she 
gained  admission  she  would  have  done  violence  to  the  only  wit- 
ness who  had  discovered  Ijer  at  the  scene  of  the  murder. 

It  will  be  observed  that  many  of  the  assignments  are  trivial, 
and  would  not  have  been  discussed  in  this  opinion  except  for 
the  serious  consequences  to  the  accused  of  an  affirmance  of  the 
judgment. 

The  judgment  is  affirmed.  Affirmed. 


DISTEICT  OF  COLUMBIA  v.  THOMPSON. 


Criminal  Law;   Food  Adulteration ;   MuinciPAL  Cobporations. 

An  information  in  the  police  court  of  the  Dietriet  of  Columbia,  under  the 
act  of  Congress  of  February  17,  189S  (30  Stat,  at  L.  246,  chap.  25), 
against  a  milk  dealer,  is  properly  quashed  by  that  court,  where  it 
charges  the  accused  with  furnishing  to  a  customer  ''miUc  which  was 
not  of  the  best  quality  of  milk  (to  wit,  milk  of  an  inferior  quality, 
in  that  the  said  milk  was  stale  or  dirty,  or  both  stale  and  dirty,  and 
which  contained  fecal  matter) ;  there  being  more  than  one  quality 
of  said  article  of  food  known  by  the  same  name,  without  the  said 
purchaser  having  requested  an  inferior  article  of  milk,  and  without 
notifying  the  said  purchaser  at  the  time  of  such  purchase  that  the 
said  milk  was  of  inferior  quality," — as  the  information  does  not 
directly  charge  that  there  are  more  than  one  quality  of  standard  and 
unadulterated  milk,  and  that  an  inferior  quality  was  delivered 
without  request  therefor  or  notification  that  it  was  of  such  an  in- 
ferior quality;  nor  does  it  show  that  the  milk  sold  was  an  adul- 
terated article  within  the  definitions  of  that  act. 

No.  2285.     Submitted  October  3,  1911.    Decided  November  6,  1911. 

In  errob  to  the  Police  Court  of  the  District  of  Columbia. 

Affirmed. 
The  facts  are  stated  in  the  opinion. 
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Mr,  E.  H.  Thomas,  Corporation  Counsel,  and  Mr.  F.  H.  Ste- 
phens, Assistant,  for  the  appellant. 

Mr,  H.  E,  Davis  for  the  appellee. 

Mr.   Chief  Justice  Shepaed  delivered  the  opinion  of  the 
Court: 

This  is  a  writ  of  error  to  review  the  judgment  of  the  police 
court  quashing  an  information. 

The  information  charged  that  Corbin  Thompson,  under  a  con- 
tract to  furnish  milk  to  the  Homeopathic  Hospital  in  the  city 
of  Washington,  furnished  thereto  "milk  which  was  not  of  the 
best  quality  of  milk  (to  wit,  milk  of  an  inferior  quality,  in  that 
the  said  milk  was  stale  or  dirty,  or  both  stale  and  dirty,  and 
which  contained  fecal  matter),  there  being  more  than  one  qual- 
ity of  said  article  of  food  known  by  the  same  name,  without  the 
said  purchaser  having  requested  an  inferior  article  of  milk,  and 
without  notifying  the  said  purchaser  at  the  time  of  such  pur- 
chase that  the  said  milk  was  of  inferior  quality,"  in  violation  of 
sec.  2  of  the  act  of  Congress  relating  to  the  adulteration  of 
foods  and  drugs  in  the  District  of  Columbia,  approved  Febru- 
ary 17,  1898  [30  Stat,  at  L.  246,  chap.  26].  Section  2  of  this 
act,  after  declaring  the  inclusion  of  the  words  "drug"  and 
"food,"  proceeds  as  follows :  "And  if  there  be  more  than  one 
quality  of  any  article  of  food  or  drug  known  by  the  same  name, 
the  bc«Bt  quality  thereof  shall  be  furnished  to  the  purchaser,  un- 
less he  otherwise  requests  at  the  time  of  making  such  purchase, 
or  unless  he  be  notified  at  such  time  of  the  inferior  quality  of 
the  article  delivered."  This  section,  the  violation  of  which,  as 
well  as  of  other  provisions,  is  made  punishable  by  sec.  9,  goes 
somewhat  beyond  the  particular  object  of  the  act,  which  is  the 
prevention  of  the  sale  of  adulterated  articles  of  food  and  drugs, 
and  is  intended  to  cover  those  cases  where  there  may  be  differ- 
ent qualities  or  grades  of  food  in  the  market,  none  of  whichi 
shall  fall  below  the  standard  prescribed  by  the  act,  or  be  adul- 
terated within  its  meaning.  In  such  cases  the  purchaser  shall 
be  supplied  with  the  best  quality,  unless  he  otherwise  requests^ 
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or  is  notified  at  the  time  of  the  deUvery  that  the  article  is  of  the 
inferior  quality.  That  this  was  the  purpose  of  sec.  2  is  con- 
firmed by  the  proviso  in  the  succeeding  section  (3),  which  sec- 
tion declares  what  shall  constitute  adulteration  within  the  mean- 
ing of  the  act.  The  information  does  not  directly  charge  that 
there  was  more  than  one  quality  of  standard  and  unadulterated 
milk,  and  that  an  inferior  quality  thereof  was  delivered  with- 
out request  therefor  or  notification  that  it  was  of  such  inferior 
quality.  The  charge  is  that  the  milk  was  of  an  inferior  quality 
because  it  was  stale  or  dirty,  or  both  stale  and  dirty,  and  con- 
tained fecal  matter.  This  does  not  show  the  delivery  of  an  in- 
ferior article  of  standard  and  unadulterated  milk  within  the 
prohibition  of  sec.  2,  but  of  an  adulterated  article  within  the 
terms  of  sec  3.  Subdivision  6  of  that  section  declares  an  ar- 
ticle to  be  adulterated  "if  it  consists  wholly  or  in  part  of  a  dis- 
eased, decomposed,  putrid,  or  rotten  animal  or  vegetable  sub- 
stance, whether  manufactured  or  not."  And  subdivision  7  de- 
clares it  to  be  adulterated  ^4f  it  contains  any  added  poisonous 
ingredient,  or  any  ingredient  which  may  render  it  injurious  to 
the  health  of  a  person  consuming  it."  If,  therefore,  dirt  or  fe- 
cal matter  contained  in  milk  as  a  matter  of  fact  consists  in  whole 
or  in  part  of  a  diseased,  decomposed,  putrid,  or  rotten  animal 
or  vegetable  substance,  the  milk  is  an  adulterated  article  of 
food,  within  the  meaning  of  paragraph  5  aforesaid,  and  its  sale 
is  an  offense.  If,  on  the  other  hand,  the  dirty  or  fecal  mat- 
ter contained  does  not  consist  of  such  diseased  or  rotten  sub- 
stances, but  contains  a  poisonous  ingredient,  or  any  ingredient 
which  may  render  it  injurious  to  the  health  of  the  consumer, 
the  sale  of  such  milk  is  prohibited  by  subdivision  7. 

The  information  failing  to  charge  a  violation  of  sec.  2,  and 
not  containing  allegations  sufficient  to  constitute  a  violation  of 
sec.  3,  the  police  court  did  not  err  in  sustaining  the  motion 
to  quash. 

The  judgment  is  therefore  affirmed.  Affirmed. 
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CBOfUfAX.  lULW;  Appbal  Ain>  Sbbob;  Appbal  by  Unitbd  Statss;  Buckbt 
Shops;  GRncnfAL  CoNSPiBAor;  Statutes. 

1.  Under  see.  935,  D.  G.  Code  [31  SUt.  at  L.  1341,  chap.  854],  an  appeal 

lies  to  tkis  eoort  by  the  United  States,  from  a  judgment  of  the  su- 
preme court  of  the  District  of  Columbia,  sustaining  demurrers  to 
an  indictment  for  violation  of  the  act  of  Congress  of  March  1,  1900 
(35  Stat  at  L.  670,  chap.  233;  D.  C.  Code,  sees.  869a,  b,  c,  and  d), 
prohibiting  bucketing  and  bucket  shopping,  and  to  abolish  bucket 
shops;  and  quashing  the  indictment  and  allowing  the  accused  to  go 
without  day.  (Following  United  States  v.  Cadarr,  24  App.  D.  C.  143; 
and  distinguishing  United  Statee  v.  Evans,  30  App.  D.  C.  58,  s.  o.  213 
U.  S.  297,  58  L.  ed.  803,  29  Sup.  Ct  Rep.  507.) 

2.  It  is  an  offense  against  the  United  States  to  violate  the  provisions  of  the 

act  of  Congress  of  March  1,  1909  (35  Stat,  at  L.  670,  chap.  233), 
prohibiting  bucketing  and  bucket  shopping  and  abolishing  bucket  shops 
in  the  District  of  Columbia,  and  requiring  prosecutions  thereunder  to 
be  in  the  name  of  the  District  of  Columbia;  and  therefore  a  conspir- 
acy to  commit  such  an  offense  is  indictable  in  the  name  of  the  United 
States  under  sec  5440,  Bev.  Stat  U.  S.  Comp.  Stat.  1901,  p.  3676,  re- 
lating to  the  crime  of  conspiracy  against  the  United  States.  (Citing 
Tyner  v.  United  States,  23  App.  D.  C.  324;  and  Oeist  v.  United  States, 
26  App.  D.  C.  594.) 

Z,  In  a  charge  of  conspiracy,  the  conspiracy  is  the  gist  of  the  crime,  and 
certainty,  to  a  common  intent  sufficient  to  identify  the  offense  which 
the  accused  conspired  to  commit,  is  all  that  is  requisite  in  stating 
in  the  indictment  the  object  of  the  conspiracy. 

4.  An  indictment  for  conspiracy  is  sufficient  where  it  clearly  states  the  ob- 
ject of  the  conspiracy,  the  time  when  and  place  where  it  was  Altered 
into,  and  the  manner  in  which  it  was  to  be  carried  out,  although  the 
particular  part  to  be  assumed  or  undertaken  by  each  conspirator  in  the 
consummation  of  the  unlawful  scheme  is  not  set  forth.  (Citing  Byde 
V.  United  States,  35  App.  D.  C.  451.) 

I»  If  the  ordinary  individual,  after  reading  a  penal  statute,  knows  exact- 
ly what  he  may  or  may  not  do,  its  meaning  cannot  be  said  to  be  am- 
biguous, and  if  such  a  statute  be  within  the  scope  of  the  legislative 
authority,  it  is  the  duty  of  the  courts  to  sustain  and  enforce  it 


Digitized  by 


Google 


414  UNITED  STATES  v,  CELLA. 

Syllabus.  [87  App. 

$,  In  eonstruing  a  penal  statute,  the  legislative  intent  and  the  evils  sought 
to  be  overcome  must  be  borne  in  mind,  and  force  and  effect  given,  if 
possible,  to  every  part  of  the  connected  structure  (citing  District  of 
Columbia  v.  Detoalt,  31  App.  D.  G.  331) ;  and  where  general  words 
are  employed,  their  meaning  should  be  restricted  to  the  obvious  scope 
of  the  statute. 

7.  The  provision  in  the  1st  section  of  the  act  of  Congress  of  March  1,  1909 

(35  Stat,  at  L.  670,  chap.  233;  sees.  869a,  b,  c,  and  d,  D.  C.  Code), 
prohibiting  bucketing  and  bucket  shopping,  and  to  abolish  bucket 
shops,  that  unless  a  different  meaning  is  plainly  required  by  the  con- 
text, the  word  "contract/'  when  used  in  the  act,  shall  mean  "any 
agreement,  trade,  or  transaction,*'  does  not  invalidate  the  act  as  pro- 
hibiting all  agreements,  trades,  and  transactions,  but  refers  only  to  the 
particular  kinds  of  contracts  elsewhere  described  in  the  act,  namely, 
bucketing  and  bucket-shop  contracts,  or  all  agreements,  trades,  and 
transactions  relating  thereto. 

8.  Qucsre,  Whether  good  faith  on  the  part  of  a  person  dealing  with  the  keep- 

er of  a  bucket  shop  would  constitute  a  good  defense  to  a  charge  against 
him  for  the  violation  of  the  act  of  C:k>ngress  of  March  1,  1909  (35 
Stat  at  L.  670,  chap.  233;  D.  C.  Code,  sees.  869a,  b,  c,  and  d)  pro- 
hibiting bucket  shopping  in  the  District  of  Columbia. 

9.  In  the  prosecution  of  keepers  of  a  bucket  shop  for  violating  the  act  of 

Congress  of  March  1,  1909  (36  Stat,  at  L.  670,  chap.  233;  D.  C.  Code 
sees.  869a,  b,  e,  and  d)  relating  to  bucket  shopping,  the  act  will  not 
be  declared  invalid  because  of  the  possibility  that  under  it  innocent 
customers  might  be  penalized,  as  its  provisions  defining  a  bucket  shop, 
and  prohibiting  the  keeper  of  it  from  making  bucketing  contracts, 
are  entirely  separable  from,  and  not  dependent  upon,  the  provisions 
relating  to  the  other  party  to  such  contract.  (Citing  Hyde  v.  SoutK" 
em  R.  Co,  31  App.  D.  C.  466.) 

Na  2313.    Submitted  October  3,  1911.    Decided  November  6,  1911. 

Heabing  on  an  appeal  by  the  United  States  from  a  judg- 
ment of  the  Supreme  Court  of  the  District  of  Columbia,  sus- 
taining demurrers  to  an  indictment  for  criminal  conspiracy, 
and  discharging  the  accused.  Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Clarence  R.  Wilson,  United  States  District  Attorney, 
and  Mr,  Henry  S.  Robbins  for  the  appellant 
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Mr.  A.  8.  Worthington,  Mr.  C.  L.  FraUey,  Mr.  Wm.  Quinter, 
Mr.  John  C.  Oittings,  Mr.  J.  M.  Chamberlvn,  Mr.  John  E. 
Laskey,  Mr.  John  O.  Jackson,  and  Mr.  Howard  Taylor  for  the^ 
appellees. 

Mr.  Justice  Eobb  delivered  the  opinion  of  the  Court : 

The  defendants,  Louis  Cella,  Angelo  Cella,  Samuel  Adler^ 
William  Fox,  Robert  Hall,  Samuel  Raymond,  Oscar  J.  Rappel, 

E.  M.  Browning,  Henry  R  Duryee,  and  Charles  R  Alley,, 
appellees  here,  were  indicted  in  the  supreme  court  of  the  Dis- 
trict for  conspiracy  under  sec.  5440,  Rev.  Stat.  U.  S.  Comp. 
Stat.  1901,  p.  3676,  to  commit  an  oflFense  against  the  United 
States,  to  wit,  the  offense  of  being  a  keeper  of  a  bucket  shop 
in  this  District,  in  violation  of  "An  Act  to  Prohibit  Bucketing 
and  Bucket  Shopping,  and  to  Abolish  Bucket  Shops,"  approved 
March  1st,  1909,  35  Stat,  at  L.  670,  chap.  233.  To  this  in- 
dictment the  defendants  severally  demurred,  and  the  court 
sustained  the  demurrers,  quashed  the  indictment,  and  allowed 
the  defendants  to  go  without  day.  Thereupon  the  United 
States  noted  an  appeal  under  sec.  935  of  the  Code  [31  Stat  at 
L.  1341,  chap.  864],  and  brought  the  case  here. 

1.  We  must  first  consider  the  motion  which  the  defendants 
have  filed  to  dismiss  this  appeal,  the  ground  of  the  motion  be- 
ing that  this  court  is  without  jurisdiction  in  the  premises.  The 
motion  is  without  merit  In  United  States  v.  Cadarr,  24  App. 
D.  C.  143,  this  court  examined  said  sec.  935  of  the  Code,  and 
sustained  the  right  of  the  government  to  an  appeal  in  an  analo- 
gous case.  There  is  nothing  inconsistent  with  that  ruling  in 
United  States  v.  Evans,  30  App.  D.  C.  58,  affirmed  in  213  U. 
S.  297,  53  L.  ed.  803,  29  Sup.  Ct  Rep.  507.  In  that  case  the 
defendant  had  been  put  in  jeopardy  and  a  verdict  of  acquittal 
returned.  The  court  ruled  that  a  moot  question  only  was  pre- 
sented, and  that  sec.  935  of  the  Code  did  not  authorize  an  ap- 
peal in  such  a  case.  It  is  apparent,  therefore,  that  the  force* 
of  the  decision  in  the  Cadarr  Case  was  in  nowise  impaired. 
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2.  The  point  is  alao  made  that  the  bucket-shop  act,  being 
applicable  only  to  the  District  of  Columbia,  and  prosecutions 
thereunder,  defendants  insist,  being  required  to  be  in  the  name 
of  the  District,  a  violation  of  said  act  cannot  be  said  to  be  an 
offense  against  the  United  States  within  the  purview  of  sec. 
5440,  Bev.  Stat  This  contention  we  are  unable  to  sustain. 
While  the  District  of  Columbia,  by  act  of  Congress,  has  been 
created  a  municipal  corporation  having  a  right  to  sue  and  be 
sued,  it  has  no  sovereign  power.  As  was  said  in  Meiropoiitan 
R.  Co.  V.  District  of  Colvmhia,  182  TT.  S.  1,  S3  L.  ei  231,  10 
Sup.  Ct  Kep.  19 :  "Its  supreme  legislative  body  is  Congress. 
*  *  *  Crimes  committed  in  the  District  are  not  crimes 
against  the  District,  but  against  the  United  States."  See  also 
Tyner  v.  United  States,  23  App.  D.  C.  324;  Oeist  v.  United 
States,  26  App.  D.  C.  594;  United  States  v.  dmpbell,  179 
Fed.  762.  We  therefore  rule  that  it  is  an  offense  against  the 
United  States  to  violate  the  provisions  of  the  bucket-shop  act, 
and  hence  that  a  conspiracy  to  commit  such  an  offense  is  cog- 
nizable under  the  conspiracy  statute  of  the  United  States. 

3.  The  sufficiency  of  the  indictment  is  challenged  on  the 
ground  that  it  does  not  adequately  inform  the  defendants  of 
the  charge  against  them.  A  brief  analysis  of  the  indictment 
will  suffice  to  dispel  any  doubt  as  to  its  sufficiency.  It  charges 
that  the  defendants,  naming  them,  on  the  15th  day  of  August, 
in  the  year  1909,  and  within  the  District  of  Columbia,  "un- 
lawfully did  conspire,  combine,  confederate,  and  agree  to- 
gether, and  with  divers  other  persons  to  said  grand  jurors 
unknown,  to  commit  an  offense  against  the  United  States,  to 
wit,  the  offense  of  being  a  keeper  of  a  bucket  shop  in  said 
District,  that  is  to  say,  a  room  and  place  known  as  1420  New 
York  avenue,  northwest,  in  said  District,  where  certain  con- 
tracts prohibited  by  the  act  of  Congress  approved  Mardi  1st, 
1909,  and  entitled  'An  Act  to  Amend  an  Act  Entitled  "An  Act 
to  Establish  a  Code  of  Law  for  the  District  of  Columbia,*' 
relative  to  gambling,  bucket  shops,  and  bucketing,'  were  to  be 
made,  to  wit,  contracts  respecting  the  purchase  and  sale,  upon 
margins,  of  divers  securities,  to  wit,  securities  of  the  following 
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corporations,  among  others. '^  This  is  followed  by  a  list  of 
corporations.  The  indictment  then  contains  an  averment  of 
the  essential  characteristics  of  the  bucketing  contracts  intend- 
ed to  be  made,  from  which  averment  it  plainly  appears  that 
those  contracts  were  the  ones  prohibited  by  the  bucket-shop 
act,  and  that  the  keepers  of  a  place  where  such  contracts  were 
to  be  made  would  be  the  keepers  of  a  bucket  shop  within  the 
meaning  of  the  statute.  This  averment  ends  with  the  words, 
it  then  and  there  being  the  design  and  intention  of  said  de- 
fendants to  keep  such  bucket  shop  and  conduct  the  business  of 
the  same  through  said  Henry  R.  Duryee.*'  Then  follows  the 
overt  acts,  which  it  is  conceded  are  sufficiently  full  and  explicit 
It  must  be  remembered  that  in  a  charge  of  conspiracy  the 
conspiracy  is  the  gist  of  the  crime,  and  that,  as  stated  by  the 
Supreme  Court  of  the  United  States  in  Williamson  v.  Urdted 
States,  207  U.  S.  425,  52  L.  ed.  278,  28  Sup.  Ct.  Rep.  163, 
^'certainty,  to  a  common  intent,  sufficient  to  identify  the  of- 
fense which  the  defendants  conspired  to  commit,  is  all  that  is 
requisite  in  stating  the  object  of  the  conspiracy."  Here  the 
object  of  the  conspiracy  is  clearly  stated,  the  time  when  and 
the  place  where  it  was  entered  into.  The  manner  in  which  it 
was  to  be  carried  out  also  sufficiently  appears.  It  is  true  that 
the  particular  part  to  be  assumed  or  undertaken  by  each  con- 
spirator in  the  consummation  of  the  unlawful  scheme  is  not 
set  forth ;  but  this  is  unnecessary.  Such  a  requirement  would 
impose  too  great  a  burden  upon  the  government,  and,  in  many 
instances,  defeat  the  ends  of  justice.  Each  of  these  defendants 
is  charged  with  having  participated  in  the  original  conspiracy, 
and  each,  by  his  demurrer,  admits  this  averment  to  be  true. 
All,  therefore,  are  equally  guilty  in  the  eyes  of  the  law,  as 
none  withdrew  before  the  commission  of  the  overt  acts.  United 
States  V.  BrUton,  108  U.  S.  199,  204,  27  L.  ed.  698,  700,  2 
Sup.  Ct  Rep.  531 ;  Hyde  v.  United  States,  35  App.  D.  C.  451, 
494.  This  indictment  is  in  substantially  the  same  form  as  that 
which  was  sustained  in  Dealey  v.  United  States,  152  U.  S. 
539,  38  L.  ed.  646,  14  Sup.  Ct  Rep.  680,  9  Am.  Crim.  Rep. 
161. 
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4.  We  will  now  proceed  to  examine  the  so<5alled  bucket-shop 
act  This  act  constitutes  sees.  869a,  b,  c,  and  d,  of  subchapter 
5,  entitled  "Offenses  Against  Public  Policy/'  of  Chapter  19 
of  the  Code,  entitled  "Crimes  and  Punishments."  The  Ist 
section  reads  in  part  as  follows:  "An  Act  to  prohibit  bucket- 
ing and  bucket  shopping,  and  to  abolish  bucket  shops.  The 
following  words  and  phrases  used  in  this  act  shall,  unless  a 
different  meaning  is  plainly  required  by  the  context,  have  the 
following  meanings :  ♦  ♦  ♦  ^Contract'  shall  mean  any  agree- 
ment, trade,  or  transaction.  *  *  *  'Bucket  shop'  shall  mean 
any  room,  office,  store,  building,  or  other  place  where  any  con- 
tract prohibited  by  this  act  is  made  or  offered  to  be  made. 
*  *  *  'Bucketing'  or  'bucket  shopping*  shall  mean:  (a) 
The  making  of  or  offering  to  make  any  contract  respecting  the 
purchase  or  sale,  either  upon  credit  or  upon  margin,  of  any 
securities  or  commodities  wherein  both  parties  thereto  intend, 
or  such  keeper  intends,  that  such  contract  shall  be,  or  may  be^ 
terminated,  closed,  or  settled  according  to  or  upon  the  basis 
of  the  public  market  quotations  of  prices  made  on  any  board 
of  trade  or  exchange  upon  which  said  securities  or  commodities 
are  dealt  in,  and  without  a  Ixma  fide  purchase  or  sale  of  the 
same;  or  (b)  the  making  of  or  offering  to  make  any  contract 
respecting  the  purchase  or  sale,  either  upon  credit  or  upon 
margin,  of  any  securities  or  commodities,  wherein  both  parties 
intend,  or  such  keeper  intends,  that  such  contract  shall  be,  or 
may  be,  deemed  terminated,  closed,  or  settled  when  such  public 
market  quotations  of  prices  for  the  securities  or  commodities 
named  in  such  contract  shall  reach  a  certain  figure,  without  a 
bona  fide  purchase  or  sale  of  the  same;  or  (c)  the  making  of 
or  offering  to  make  any  contract  respecting  the  purchase  or 
sale,  either  upon  credit  or  upon  margin,  of  any  securities  or 
commodities  wherein  both  parties  do  not  intend,  or  such  keeper 
does  not  intend,  the  actual  or  bona  fide  receipt  or  delivery  of 
such  securities  or  conmiodities,  but  do  intend,  or  such  keeper 
does  intend,  a  settlement  of  such  contract  based  upon  the  dif- 
ferences in  such  public  market  quotations  of  prices  at  which 
said  securities  or  commodities  are,  or  are  asserted  to  be,  bought 
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and  sold."  The  part  of  sec.  869b  with  which  we  are  concerned 
reads  as  follows:  "Any  person  who  makes  or  offers  to  make 
any  contract  defined  in  the  preceding  section,  or  who  is  the 
keeper  of  any  bucket  shop,  shall,  upon  conviction  thereof,  be 
punished  by  a  fine  not  exceeding  one  thousand  dollars  or  by 
imprisonment  for  not  more  than  one  year.  Any  person  who 
shall  be  convicted  of  a  second  offense  shall  be  punished  by 
imprisonment  for  not  more  than  five  years." 

The  learned  trial  justice  ruled  that  while  the  heading  of  the 
act  "undoubtedly  indicates  a  purpose  which  Congress  declares 
itself  about  to  execute,"  that  purpose  was  not  carried  into  ef- 
fect; that  only  two  classes  of  persons  are  penalized,  those  who 
make  any  contract  defined  in  the  1st  section  and  those  who 
are  the  keepers  of  any  bucket  shop;  that  the  word  "contract," 
as  defined  in  the  Ist  section,  means  any  agreement,  trade,  or 
transaction,  and  that,  inasmuch  as  the  2d  section  purports  to 
penalize  indiscriminately  the  making  of  contracts,  the  act  is 
void.  The  court  further  held  "that  the  phraseology  of  the  sec- 
tion which  penalizes  ^contracts*  permits  them  no  constitutional 
operation:  therefore,  no  contracts  being  prohibited  by  a  valid 
legislative  enactment,  there  can  be  no  operation  for  that  clause 
of  869a  which  defines  ^bucket  shop'  as  any  'place  where  any 
■contract  prohibited  by  this  act  is  made;'  consequently  it  is  no 
offense  to  be  the  keeper  of  such  place." 

Penal  statutes,  like  all  others,  are  the  embodiment  of  legis- 
lative will  in  concrete  form,  and  constitute  a  rule  of  conduct 
for  the  guidance  and  control  of  the  individual.  If  the  form 
employed  be  intelligible  to  the  ordinary  individual,  the  prime 
requisite  of  the  statute  is  met ;  in  other  words,  if  the  ordinary 
individual,  after  reading  the  statute,  knows  exactly  what  he  may 
and  may  not  do,  its  meaning  cannot  be  said  to  be  ambiguous. 
If  such  a  statute  be  within  the  scope  of  legislative  authority,  it 
is  the  plain  duty  of  the  court  to  sustain  and  enforce  it. 

As  previously  stated,  this  act  is  found  in  the  subchapter  of 
the  Code  dealing  with  offenses  against  public  policy,  and  the 
declared  purpose  and  scope  of  the  act  is  to  prohibit  bucketing 
and  bucket  shopping,  that  is,  a  specified  kind  of  gambling  con- 
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tracts,  and  to  abolish  bucket  shops,  that  is,  places  where  sack 
inhibited  contracts  are  made  or  oflFered  to  be  made.  After  this 
declaration  as  to  the  scope  and  purpose  of  the  act,  it  is  pro- 
vided that  certain  words  and  phrases  used  Aerein  ^^shall,  mnless 
a  diflFerent  meaning  is  plainly  required  by  the  context,"  have 
certain  meanings.  The  word  "contract,"  it  is  provided,  shall 
include  "any  agreement,  trade,  or  transaction.'^  Bucket  sh<^, 
it  is  provided,  shall  cover  any  room,  office,  store,  building,  or 
other  place,  not  where  any  contract  is  made  or  offered  to  be 
made,  but  *^here  any  contract  prohibited  by  this  act  is  made 
or  offered  to  be  made.*'  "Keeper^'  is  then  ordained  to  mean 
or  include  "any  person  owning,  keeping,  managing,  operating, 
or  promoting  a  bucket  shop''  or  assisting  therein.  In  the  next 
and  last  paragraph  of  the  section,  bucketing  and  bucket  shop- 
ping, the  particular  species  of  gambling  contracts  which  the 
act  was  designed  to  prohibit,  are  fully  and  clearly  defined.  The 
next  section  of  the  act,  sec  869b,  ordains  that  any  person  who 
makes  or  offers  to  make  "any  contract  defined  in  the  preceding 
section,  or  who  is  the  keeper  of  any  bucket  shop,"  shall,  upon 
conviction,  be  punished.  In  holding  that  the  word  "contract," 
as  thus  used  in  sec.  869b,  embraces  all  agreements,  trades,  or 
transactions,  the  learned  trial  justice  has  necessarily  entirely 
disregarded  the  declared  purpose  and  object  of  the  act  It  was 
not  only  necessary  to  do  this  in  thus  enlarging  the  operation 
of  sec.  869b,  but  it  was  also  necessary  entirely  to  disregard  al* 
most  all  the  provisions  of  the  preceding  section.  In  our  view, 
such  an  interpretation  of  the  act  is  violative  ef  well-settled 
principles  of  statutory  construction.  In  the  first  place,  we  are 
not  at  liberty  to  disregard  the  declared  purpose  of  a  criminal 
statute,  nor  are  we  at  liberty  to  disregard  any  part  of  its  con- 
nected structure.  On  the  contrary,  we  must  have  in  mind 
the  legislative  intent,  the  evils  sought  to  be  overcome,  and,  if 
possible,  give  force  and  effect  to  every  part  of  the  connected 
structure.  United  States  v.  Corbett,  215  U.  S.  233,  59  L.  ed. 
173,  30  Sup.  Ct  Rep.  81 ;  District  of  Columbia  v.  Dewdlt,  31 
App.  D,  C.  331.  And  where  general  words  are  employed,  their 
meaning  should  be  restricted  to  the  obvious  scope  of  the  statute. 
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United  States  v.  Palmer,  3  Wheat  610,  4  L.  ed.  471 ;  Chwrch 
of  the  Holy  Trinity  v.  United  States,  143  TJ.  S.  457,  36  L.  ed. 
226,  12  Sup.  Ct.  Kep.  671 ;  United  States  v.  Kirby,  7  Wall. 
482,  19  L.  ed.  278 ;  Petri  v.  Commercial  Nat.  Bamk,  142  U.  S. 
644,  35  L.  ed.  1144,  12  Sup.  Ct  Eep.  825. 

Considering  the  act  before  us  as  a  connected  structure,  it 
is  apparent  that  the  words  "any  contract  defined  in  the  pre- 
ceding section,"  as  used  in  its  2d  section,  refer  not  to  all  con- 
tracts, but  to  the  particular  kind  of  contracts  theretofore  de- 
scribed, namely,  bucketing  and  bucket-shopping  contracts.  Any 
other  construction  necessarily  frustrates  the  obvious  legislative 
intent,  and  is  reached  only  by  wresting  one  clause  of  the  1st 
section  from  its  context.  Regarding  that  section,  as  above 
suggested,  as  one  harmonious  whole,  and  giving  to  the  words 
therein  employed  the  intent  and  meaning  clearly  in  the  mind 
of  the  legislature,  we  reach  a  reasonable  and  consistent  result 
It  must  be  presumed  that  the  framers  of  the  act  fully  under- 
stood that  they  were  without  authority  to  prohibit  the  making 
of  all  contracts.  Indeed,  they  have  fumidied  us,  in  the  very 
first  words  of  the  act,  with  indubitable  evidence  upon  this  point, 
for  there  they  have  declared  its  purpose,  and  its  sole  purpose. 
Evidently  intending  that  the  particular  contracts  at  which  the 
act  was  aimed,  and  which  were  thereafter  to  be  fully  defined 
or  described,  should  include  and  embrace  all  "agreements, 
trades,  or  transactions"  relating  to  the  same  subject-matter. 
Congress  at  the  outset  in  efiFect  declared  that  the  word  "con- 
tract," as  thereafter  used,  should  be  synonymous  with  "agree- 
ment, trade,  or  transaction."  The  definition  of  a  bucket  shop 
clearly  indicates  that  a  particular  kind  of  contract  only  was  in 
mind,  for  in  this  definition  we  find  the  words  "any  contract  pro- 
hibited by  this  act."  When,  therefore.  Congress  used  the  words 
in  the  2d  section,  "any  contract  defined  in  the  preceding  sec- 
tion," those  words  were  intended  to  refer,  and  did  in  fact  refer, 
to  bucketing  and  bucket-shopping  contracts,  or  to  "agreements, 
trades,  or  transactions"  relating  thereto. 

Had  we  been  disposed  to  hold  that  the  word  "contract,"  as 
used  in  the  2d  section  of  the  act,  embraced  any  agreement,  trade. 
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4jr  transaction,  we  would  have  been  met  by  the  provision  in  the 
first  paragraph  of  the  1st  section  of  the  act,  to  the  efiPect  that 
the  words  and  phrases  thereafter  used  shall  have  certain  mean- 
ings, "unless  a  different  meaning  is  plainly  required  by  the 
context."  This  declaration  on  the  part  of  Congress  is  a  mere 
repetition  of  a  well-recognized  canon  of  interpretation.  The 
words  "defined  in  the  preceding  section,"  as  used  in  the  2d 
section  of  the  act,  refer  to  that  entire  section,  and  not  merely 
to  one  of  its  clauses.  That  entire  section  was  aimed  at  bucket- 
ing and  bucket-shopping  contracts,  and  the  nature  and  essen- 
tial characteristics  of  such  contracts  are  therein  set  forth. 
Again,  the  2d  section  of  the  act  does  not  purport  to  penalize 
all  contracts.  It  merely  punishes  the  making  of  "any  contract 
defined  in  the  preceding  section,"  or,  as  we  have  endeavored  to 
demonstrate,  bucketing  contracts. 

But,  it  is  said,  even  assuming  that  bucketing  contracts  only 
are  penalized,  the  act  is  still  unconstitutionaL  The  contention 
is  that  the  intention  of  the  keeper  determines  the  lawfulness  of 
the  contract,  and  that  under  the  terms  of  the  act  an  innocent 
party  may  be  penalized.  Without  intimating  any  opinion  as  to 
whether  good  faith  on  the  part  of  a  person  dealing  with  the 
keeper  of  a  bucket  shop  would,  under  the  terms  of  the  act, 
constitute  a  good  defense  to  a  charge  against  him  for  a  vio- 
lation of  its  provisions,  we  may  quite  easily  dispose  of  this 
contention.  The  act  is  aimed  primarily  at  bucket  shops. 
It  would  hardly  be  denied  that  it  was  quite  competent  for 
Congress  to  have  penalized  merely  the  keeping  of  a  bucket 
shop  and  the  making  of  bucketing  contracts  by  the  keeper 
thereof.  Indeed,  in  many  of  the  states  this  has  been  done. 
It  is  therefore  apparent  that,  had  Congress  not  undertaken 
in  any  manner  to  punish  the  party  dealing  with  the  bucket 
shop  keeper,  it  would  nevertheless  have  enacted  the  other 
provisions  of  the  law,  for  in  so  doing  it  would  have  abolished 
bucket  shops  and  bucketing.  The  provisions  of  the  act  definiog 
a  bucket  shop,  and  prohibiting  the  keeper  thereof  from  mak- 
ing bucketing  contracts,  being  entirely  separable  from  and  in 
nowise  dependent  upon  the  provisions  relating  to  the  other 
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parties  to  such  contracts,  we  are  not  now  concerned  with 
those  other  provisions,  since,  as  we  have  said,  it  is  appar- 
ent that,  regardless  of  those  provisions.  Congress  would  have 
enacted  those  which  we  have  found  to  be  free  from  defect. 
Hyde  v.  Southern  R.  Co.  31  App.  D.  C.  466;  El  Paso  &  N. 

E.  R.  Co.  V.  Gutierrez,  215  U.  S.  87,  54  L.  ed.  106,  30  Sup.  Ct 
Rep.  21. 

The  judgment  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings.  Reversed  and  renumded. 


UNITED  STATES  v.   CELLA. 


Cbimuval  Law;  Parties;  Statxjtes;  Bucket  Shops. 

1.  There  can  be  no  crimes  against  the  District  of  Columbia,  the  District 

not  being  a  sovereignty;  but  crimes  committed  in  the  District  of  Co- 
lumbia are  crimes  against  the  United  States.  ( Following  United  States 
V.  Cella,  ante,  423.) 

2.  Under  sec.  932,  D.  C.  Code  [31  Stat,  at  L.  1340,  chap.  854],  prosecutions 

in  the  District  of  Columbia  for  violations  of  general  penal  statutes 
should  be  in  the  name  of  the  United  States,  and  not  in  the  name  of 
the  District  of  Columbia,  even  though  the  territorial  scope  of  such 
statutes  may  be  restricted  to  the  District  of  Columbia. 

3.  A  prosecution  for  the  violation  of  a  statute  prohibiting  the  business  of 

bucketing  in  this  District  should  be  in  the  name  of  the  United  States, 
and  not  of  the  District  of  Columbia,  whether  the  prosecution  is  for 
the  first  or  second  offense.     (Construing  sec.  932,  D.  C.  Code.) 

No.  2314.     Submitted  October  3,  1911.     Decided  November  6,  1911. 

Heaeino  on  an  appeal  by  the  United  States  from  a  judg- 
ment of  the  Supreme  Court  of  the  District  of  Columbia  sus- 
taining demurrers  to  an  indictment  for  criminal  conspiracy, 
and  quashing  the  indictment.  Reversed. 

The  facts  are  stated  in  the  opinion. 
Vd.  XXXVII.— 28. 
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Mr.  Clarence  R.  Wilson,  United  States  District  Attorney, 
and  Mr.  Henry  8.  Bobbins  for  the  appellant. 

Mr.  A.  8.  Worthington,  Mr.  C.  L.  Fraiiey,  Mr.  Wm.  Quinter, 
Mr.  John  C.  Oiitings,  Mr.  J.  M.  Chamherlvn,  Mr.  John  E, 
Laskey,  Mr.  John  0.  Jackson,  and  Mr.  Howard  Taylor  for  the 
appellees. 

Mr.  Justice  Robb  delivered  the  opinion  of  the  Court: 

This  is  an  indictment  charging  the  defendants  named  in  the 
preceding  case  [ante,  423]  with  the  oflFense  of  being  the  own- 
ers, keepers,  managers,  operators,  and  promoters,  and  with  hav- 
ing assisted  in  keeping,  managing,  operating,  and  promoting, 
a  bucket  shop  in  this  District.  To  this  indictment  the  de- 
fendants demurred  upon  the  ground,  first,  that  it  does  not  suf- 
ficiently inform  them  of  the  charge  they  are  to  meet,  and,  sec- 
ond, that  the  prosecution  should  have  been  in  the  name  of  the 
District  of  Columbia.  The  court,  as  in  the  preceding  case, 
quashed  the  indictment  upon  the  ground  of  the  unconstitution- 
ality of  the  act  upon  which  it  was  based,  and  permitted  the  de- 
fendants to  go  without  day. 

Ko  question  is  made  in  the  brief  of  the  appellees  as  to  the 
sufficiency  of  this  indictment.  The  constitutionality  of  the  act 
upon  which  it  was  based  having  been  sustained  in  the  prior 
case,  the  sole  question  for  consideration  here 'is  whether  this 
prosecution  should  have  been  in  the  name  of  the  District  of 
Columbia,  and  not  in  the  name  of  the  United  States.  Appel- 
lees base  their  contention  upon  sec.  932  of  chapter  20  of  the 
Code  [31  Stat  at  L.  1340,  chap.  854],  relating  to  criminal 
procedure.  This  section  provides  tiiat  ^^prosecutions  for  viola- 
tions of  all  police  or  municipal  ordinances  or  regulations, 
and  for  violation  of  all  penal  statutes  in  the  nature  of 
police  or  municipal  regulations,  where  the  maximum  punish- 
ment is  a  fine  only,  or  imprisonment  not  exceeding  one  year, 
shall  be  conducted  in  the  name  of  the  District  of  Columbia 
and  by  the  city  solicitor  or  his  assistants.     All  other  criminal 
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prosecutions  shall  be  conducted  in  the  name  of  the  United 
States  and  by  the  attorney  of  the  United  States  for  the  Dis- 
trict of  Columbia  or  his  assistants." 

We  have  said  in  the  prior  case  that  there  can  be  no  crimes 
against  the  District  of  Columbia,  the  District  not  being  a  sov- 
ereignty; that  crimes  committed  here  are  crimes  against  the 
United  States.  Metropolitan  R,  Co.  v.  District  of  Columbia, 
132  U.  S,  1,  33  L.  ed.  231,  10  Sup.  Ct.  Rep.  9.  Congress,  in 
the  exereise  of  its  plenary  powei;,  has  prescribed  the  procedure 
to  be  followed  in  the  prosecution  of  offenses  in  the  District.  It 
has  ordained  that  prosecutions  for  violations  of  all  police  or 
municipal  ordinances  or  regulations,  and  penal  statutes  "in 
the  nature  of  police  or  municipal  regulations,"  shall  be  in  the 
name  of  the  District.  It  is  at  once  apparent,  therefore,  that 
the  point  raised  by  appellees  is  purely  technical  in  character, 
as  no  substantial  right  is  involved. 

Looking  to  the  context,  and  having  in  mind  the  probable 
intent  of  Congress,  what  is  the  scope  of  the  words  "penal  stat- 
utes in  the  nature  of  police  or  municipal  r^ulations,"  as  used 
in  the  statute  under  consideration  ?  A  municipal  ordinance  or 
police  regulation  is  peculiarly  applicable  to  the  inhabitants  of 
a  particular  place;  in  other  words,  it  is  local  in  character. 
While  municipal  ordinances  or  police  regulations  are  binding 
upon  the  community  affected  by  them,  they  do  not  emanate 
from  the  supre'me  power  of  the  state,  which  is  the  exclusive 
source  of  all  general  legislation.  Baldwin  v.  Philadelphia,  99 
Pa.  170;  Rutherford  v.  Swimk,  96  Tenn.  564,  35  S.  W.  554. 
When,  therefore,  Congress  required  prosecutions  for  violations 
of  statutes  in  the  nature  of  police  or  municipal  regulations 
to  be  in  the  name  of  the  District  of  Columbia,  it  undoubtedly 
had  in  mind  such  local  regulations  as  were  peculiarly  applicable 
to  conditions  here  existing.  It  did  not,  we  think,  intend  to 
require  or  permit  prosecutions  under  general  penal  statutes  tO' 
be  in  the  name  of  the  District  of  Columbia,  even  though  the 
territorial  scope  of  such  statutes  was  restricted  to  the  District. 
A  statute  making  it  an  offense  for  a  motor  vehicle  to  exceed 
a  certain  limit  of  speed  within  the  city  limits  would  clearly  be 
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n  penal  statute  in  the  nature  of  a  police  regulation.  Such  a 
statute  would  be  designed  to  regulate  the  speed  of  motor  vehi- 
cles in  accordance  with  the  requirements  of  local  conditions. 
The  bucket  shop  statute  under  consideration,  however,  is  of 
a  different  character.  We  find  that  statute  in  the  chapter  of 
the  Code  devoted  to  crimes  and  punishments,  and  in  a  sub- 
chapter governing  offenses  against  public  policy.  The  com- 
jnission  of  the  offense  would  be  as  much  against  public  policy 
in  one  place  as  in  another;  in  other  words,  while  the  statute' 
is  local  in  its  application,  it  deals  with  a  subject-matter  gen- 
eral in  character.  Admittedly,  a  prosecution  for  a  second  of- 
fense under  the  act  must  be  in  the  name  of  the  United  States, 
since  the  punishment  for  such  an  offense  may  be  imprisonment 
for  five  years.  No  reason  is  apparent  why  a  prosecution  for  a 
first  offense  should  not  also  be  in  the  name  of  the  United  States. 
Moreover,  this  statute  does  not  purport  to  regulate  the  busi- 
ness of  bucketing,  but,  on  the  contrary,  is  designed  absolutely 
to  prohibit  it.  While  the  authority  to  enact  such  a  statute 
may  be  ascribed  to  the  police  power,  as  indeed  may  be  the 
authority  to  enact  all  criminal  statutes,  we  think,  nevertheless, 
that  the  act  is  something  more  than  one  in  the  nature  of  a 
police  or  municipal  regulation;  that  it  creates  and  denounces 
a  general  offense,  and  hence  that  prosecution  thereunder  was 
rightly  commenced  in  the  name  of  the  United  States. 

It  follows  that  the  judgment  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings.     Reversed  and  remanded. 


JTSHER  V.  TINITED  STATES  EX  REL.  GR&JID 
RiPIDS  TIMBER  COMPANY. 


PUBUO  LAin>8;    MANDAMUS. 

1^  In  the  absence  of  a  specific  act  of  Congrees  to  the  eontraiy,  the  entire 
administration  of  the  dispoaition  of  the  public  lands  of  the  United 
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States  is  within  the  jurisdiction  of  the  CommiBsioner  of  the  General 
Land  Office,  under  the  direction  and  supervision  of  the  Secretary  of 
the  Interior. 
2.  Whether  a  letter  and  telegram  from  a  special  agent  of  the  General  Land 
Office  to  the  Commissioner,  asking  that  patents  be  withheld  for  lands 
embraced  in  certain  entries  pending  a  further  investigation  and  re- 
port, on  the  ground  of  suspected  fraud,  followed  by  an  order  suspend- 
ing action  on  all  such  entries  until  further  order, — constitute  a 
"pending  contest  or  protest"  against  the  validity  of  the  entries,  within 
the  meaning  of  the  act  of  Congress  of  March  3,  1891  (26  Stat,  at  L. 
1099,  chap.  561,  U.  S.  Comp.  Stat.  1901,  p.  1621 ) ,  providing  that  after 
the  lapse  of  two  years  from  the  issuance  of  a  receiver's  receipt  upon  a 
final  entry,  "when  there  shall  be  no  pending  contest  or  protest  against 
the  validity  of  such  entry,"  the  entryman  shall  be  entitled  to  a  pat- 
ent,— is  a  question  within  the  jurisdiction  of  the  Secretary  of  the 
Interior  to  determine,  on  applications  by  such  entrymen  for  patents 
after  the  expiration  of  the  period  of  two  years ;  and  on  the  Secretary's 
refusal  to  issue  a  patent  to  one  of  such  entrymen,  mandamus  will  not 
lie  to  compel  its  issuance. 

No.  2289.     Submitted  October  4,  1911.     Decided  November  6,  1911. 

Hearing  on  an  appeal  by  the  respondent,  the  Secretary  of 
the  Interior,  in  a  mandamus  proceeding,  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia  directing  the 
issuance  of  a  peremptory  writ  of  mandamus  commanding  the 
respondent  to  issue  a  patent  to  the  relator  for  certain  public 
land.  Reversed. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows : 

This  case  is  here  on  appeal  from  a  judgment  of  the  supreme 
court  of  the  District  of  Columbia  directing  that  a  peremptory 
writ  of  mandamus  issue  commanding  the  Secretary  of  the  In- 
terior of  the  United  States  to  issue  a  patent  to  the  appellee  com- 
pany for  certain  lands  claimed  to  have  been  acquired  from  the 
United  States  under  the  homestead  law. 

It  appears  that  on  November  10,  1902,  a  receiver's  receipt. 
No.  7754,  was  issued  by  the  receiver  of  the  Oregon  city  land 
office,  Oregon,  to  one  Stump,  upon  the  final  commuted  home» 
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stead  entry  for  a  certain  tract  of  land  within  what  was  formerly 
known  as  the  Siletz  Indian  reservation.  On  February  12, 1903, 
Stump  conveyed  the  land  by  warranty  deed  to  one  Morley,  who 
<5onveyed  it  to  the  appellee  company. 

On  November  4,  1903,  special  agent  Hobbs,of  the  Land  De- 
partment of  the  United  States  sent  a  telegram  to  the  Commis- 
.sioner  of  the  General  Land  OflBce  as  follows :  "Please  cause  the 
further  issuance  of  patents  on  lands  in  the  original  Siletz  Indian 
•reservation  stopped.  These  proofs  of  cash  entries  are  practically 
all  fraudulent."  This  was  followed  by  a  letter  on  November  11, 
1903,  in  which  Hobbs  called  attention  to  a  large  number  of 
entries  made  in  the  Oregon  city  office,  with  the  following  state- 
ment and  recommendation:  "It  will  be  seen  that  seventeen  of 
the  foregoing  entries  were  made  on  the  same  date,  viz,,  July  21, 

1902,  in  the  same  township  and  range  and  in  the  same  locality. 
That  the  remaining  four  entries  of  the  list  herein  were  made 
for  lands  in  the  near  locality  of  these  other  entries,  and  that  the 
entire  twenty-one  entries  were  sold  at  or  near  the  date  of  the 
cash  entry  certificates.  In  view  of  this  fact,  it  is  reasonable  to 
believe  that  these  entries  were  not  made  in  good  faith  by  the 
^«ntryman  for  the  purpose  of  making  homes  thereon ;  and  as  these 
.lands  are  all  in  a  district  that  is  heavily  timbered,  it  seems  evi- 
<ient  that  the  purpose  is  to  acquire  these  timber  lands  in  the 
interest  of  the  transferee,  Mr.  Morley,  under  cover  of  the  home- 
stead law.  I  suggest  that  no  patents  be  issued  for  any  of  the 
lands  embraced  in  the  foregoing  entries,  pending  a  further  ex- 
amination and  report  relative  to  the  same."  On  the  strength  of 
this  information,  the  Secretary  of  the  Interior,  on  November  14, 

1903,  issued  an  order  directing  the  Commissioner  of  the  Greneral 
Xand  Office  to  suspend  action  on  all  commuted  homestead  entries 
in  five  townships  designated  therein  in  the  former  Siletz  Indian 
reservation,  until  further  order.  The  lands  here  in  controversy 
-w€re  included  in  the  order. 

It  appears  that  the  communications  from  Hobbs  were  in  re- 
sponse to  an  investigation  instituted  by  the  Secretary  of  the 
Interior  in  March,  1903,  based  upon  a  letter  from  one  Brown, 
agency  clerk  at  the  Yakima  Indian  Agency,  Fort  Simcoe,  Wash- 
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ington,  to  the  effect  that  it  was  the  practice  on  the  Siletz  Indian 
reservation  for  the  entryman  to  visit  the  land  before  filing,  and 
once  every  six  months  thereafter,  remaining  on  the  land  over- 
night during  each  visit,  and  spending  the  balance  of  his  time 
at  his  home  and  about  his  usual  occupation ;  that  it  was  rarely 
the  case  that  any  member  of  the  family,  except  the  father,  came 
upon  the  land;  that  no  home  was  established  upon  the  land, 
or  improvements  made,  or  household  effects  brought  thereon, 
and  that,  upon  acquiring  title,  the  entryman  seldom  ever  visited 
the  land  again. 

Mr.  C.  W.  Cobb,  Mr.  F.  W.  Clements,  Mr.  C.  E.  Wright, 
and  Mr.  Oscar  Lawler  for  the  appellant. 

Mr.  Diume  E.  Fox  and  Mr.  Frank  B.  Fox  for  the  appellee. 

Mr.  Justice  Van  Obsdel  delivered  the  opinion  of  the  Court : 

The  case,  as  presented,  turns  upon  the  interpretation  to  be 
placed  upon  the  proviso  to  sec.  7  of  the  act  of  Congress  of 
March  3,  1891,  26  Stat,  at  L.  1099,  chap.  561,  U.  S.  Comp. 
Stat.  1901,  p.  1521,  as  follows:  "Provided,  That  after  the 
lapse  of  two  years  from  the  date  of  the  issuance  of  the  receiv- 
er's receipt  upon  the  final  entry  of  any  tract  of  land  under  the 
homestead,  timber-culture,  desert-land,  or  pre-emption  laws,  or 
under  this  act,  and  when  there  shall  be  no  pending  contest  or 
protest  against  the  validity  of  such  entry,  the  entryman  shall 
be  entitled  to  a  patent  conveying  the  land  by  him  entered,  and 
the  same  shall  be  issued  to  him;  but  this  proviso  shall  not  be 
construed  to  require  the  delay  of  two  years  from  the  date  of 
said  entry  before  the  issuance  of  a  patent  therefor. ^^ 

The  court  below  sustained  the  contention  of  counsel  for  ap- 
pellee, and  entered  an  order  peremptorily  commanding  the 
Secretary  of  the  Interior  to  deliver  to  the  relator  a  patent  for 
the  lands  in  controversy,  and  to  recall,  vacate,  revoke,  and 
erase  "any  and  all  orders,  marks,  notations  canceling,  or  hold- 
ing for  cancelation,  or  purporting  to  cancel,  or  hold  for  can- 
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celation,  said  receiver's  receipt  numbered  7754,  and  the  entry 
evidenced  thereby."  The  writ  was  issued  upon  the  ground 
that  this  is  a  statute  of  repose,  a  limitation  alike  upon  the  gov- 
ernment and  all  private  protestante  or  contestants,  and  that 
the  letter  and  telegram  of  Hobbs  and  the  order  of  the  Secretary , 
were  not  suJBScient  to  c<Mistitute  a  pending  protest  at  the  ex- 
piration of  two  years  from  the  issuance  of  the  final  receipt, 
and  that  nothing  therefore  remained  for  the  Secretary  to  do 
but  to  perform  the  mere  ministerial  duty  imposed  by  the  statute 
of  issuing  the  patent 

The  order  of  the  court  is  assailed  by  counsel  for  the  govern- 
ment on  the  ground  that  the  statute  does  not  operate  as  a  limi- 
tation upon  the  government,  and  that  the  letter  and  telegram 
of  Hobbs  and  the  order  of  the  Secretary  constituted  a  valid 
pending  protest  at  the  expiration  of  two  years  from  the  issu- 
ance of  the  final  receipt.  In  our  view,  it  is  unnecessary  to 
consider  either  of  these  assignments,  as  the  appeal  can  be  dis- 
posed of  on  appellant's  fifth  assignment  of  error,  to  wit :  ^* We 
think  the  court  erred  because  it  failed  to  recognize  and  to  hold 
(and  hence  to  refuse  the  writ)  that  the  matters  sought  to  be 
controlled  by  this  writ  are  within  the  exclusive  jurisdiction 
of  the  Secretary  of  the  Interior ;  that  they  involve  the  exercise 
of  judicial  discretion;  and  that  the  ruling  of  the  Secretary, 
that  there  was  a  protest  or  contest,  filed  within  the  statutory 
period,  is  conclusive  upon  the  courts,  and  not  subject  to  direct 
review  in  judicial  proceedings  of  this  character." 

In  the  absence  of  any  specific  act  of  Congress  to  the  contrary, 
the  entire  administration  of  the  disposition  of  the  public  lands 
of  the  United  States  is  within  the  jurisdiction  of  the  Com- 
missioner of  the  General  Land  Office,  under  the  direction  and 
supervision  of  the  Secretary  of  the  Interior.  Catholic  Bishop 
V.  Oibbon,  158  U.  S.  155,  39  L.  ed.  931,  15  Sup.  Ct.  Rep.  779. 
It  will  be  conceded  that  well  within  the  two  years  procoodings 
had  been  instituted  in  the  Interior  Department  looking  to  an 
investigation  of  the  alleged  fraud  in  the  procuring  of  the  final 
receipt.  These  proceedings  formed  the  basis  of  a  justiciable 
action,  with  the  govemuient  on  the  one  side  and  the  holder 
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of  the  receipt  on  the  other.  Whether  or  not  the  letter  and 
telegram  constituted  a  protest  within  the  terms  of  the  statute 
was  a  matter  caUing  for  a  decision  on  the  part  of  the  Secretary 
of  the  Interior,  the  same  as  is  required  in  passing  upon  the 
suflSciency  of  the  pleadings  in  any  controversy  arising  before 
him.  In  the  determination  of  this  question,  the  Secretary  may 
have  been  mistaken  in  holding  it  suJBScient  to  constitute  a  tech- 
nical protest  within  the  rules  and  precedents  of  the  Land  De- 
partment, but  any  attempt  on  our  part  to  review  his  action  in 
this  proceeding  would  be  to  convert  a  writ  of  mandamus  into  a 
writ  of  error.  It  was  within  his  jurisdiction  to  determine  the 
sufficiency  of  the  protest,  or  whether  it,  in  fact,  constituted  a 
protest  at  all ;  and  having  decided  that  it  did,  it  is  beyond  our 
power  to  review  his  decision. 

It  is  well  settled  that  when  the  performance  of  a  plain  of- 
ficial duty,  not  requiring  the  exercise  of  discretion,  is  enjoined 
by  law  upon  an  executive  officer  of  the  government,  and  per- 
formance is  refused,  a  writ  of  mandamus  will  issue  to  compel 
its  performance  at  the  instance  of  any  person  who  can  show 
that  he  has  been  injured  by  such  refusal.  If,  in  the  present 
case,  nothing  had  been  pending  at  the  expiration  of  the  two 
years  from  the  issuance  of  the  final  receipt,  and  the  Secretary 
had  arbitrarily  refused  to  issue  a  patent,  we  would  have  a 
very  different  case.  But  here,  at  the  expiration  of  the  limi- 
tation fixed  by  law,  a  case  was  pending  challenging  the  right 
of  the  grantee  of  the  entryman  to  a  patent.  It  will  not  do 
in  this  proceeding  to  say  that  it  did  not  amoimt  to  a  protest 
under  the  law.  That  was  for  the  Secretary  to  decide.  There 
is  no  way  open  for  us  to  determine  this  question  without  ex- 
ceeding our  jurisdiction  and  reviewing  the  lawful  acts  of  the 
Secretary  of  the  Interior  in  the  due  exercise  of  his  authority 
to  administer  the  laws  relative  to  the  disposition  of  the  public 
lands  of  the  United  States. 

While  it  is  true  that  arbitrary  power  resides  nowhere  in  our 
system  of  government,  and  while  the  supervisory  authority 
vested  in  the  Secretary  of  the  Interior  and  the  Commissioner 
of  the  General  Land  Office  over  the  disposition  of  the  public 
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lands  is  neither  unlimited  nor  arbitrary,  yet  the  question  here 
presented  as  to  whether  or  not  the  communications  and  order 
amounted  to  a  protest,  which  we  regard  as  exceedingly  dose, 
was  one  clearly  within  the  power  of  the  Commissioner  to  de- 
cide. To  say  that  he  was  mistaken  would  require  us  to  review 
a  matter  exclusively  confided  by  law  to  his  discretion  and  judg- 
ment.    This  proceeding  will  not  admit  of  such  a  review. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded with  directions  to  vacate  the  order  and  dismiss  tiie 
case.  Reversed. 

A  writ  of  error  to  the  Supreme  Court  of  the  United  States 
was  allowed. 


LEE  V.  UNITED  STATES. 


Chimin AL   Law;    Indiotment;    Labcbnt;    Phtsigianb   aicd    Subobons; 
Tbial;  Misoondugt  of  Oounsel. 

1.  A  motion  for  an  election  between ,  counts  in  a  criminal  trial  ie  an  ap- 
plication to  the  sound  discretion  of  the  court,  founded  on  the  sup- 
position that  the  case  extends  to  more  than  one  charge,  and  may 
therefore  be  likely  to  embarrass  the  accused  in  his  defense;  and 
where  there  are  two  separate  offenses  charged,  the  court  is  n<A  re- 
quired at  the  commencement  of  the  trial  to  put  the  prosecutor  to 
'Action,-  but  should  do  so  only  when  it  is  disclosed  during  the  trial 
that  the  substantial  rights  of  the  accused  may  be  prejudiced  by  the. 
jsubmission  to  the  same  jury  of  more  than  one  distinct  char^  of 

'         crime  among  two  or  more  of  the  same  class. 

i.  Upon  the  trial  of  an  indictment  charging  the  accused  in  one  count  with 
unlawful  entry  into  the  dwelling  house  of  a  named  person,  witk  in- 
tent to  commit  larceny,  and  in  another  count  charging  the  accused 

^ .  with  larceny  of  'personal  property  of  the  same  person  of  the  value 
-  of  more  than  $35  at  the  same  time  and  place, — it  is  not  error  for 
the. trial  court  to  deny  a  motion  by  the  accused  to  require  the  prose- 
cutor to  elect  upon  which  count  of  the  indictment  he  will  rely  for 
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conviction.  (Construing  sec.  1024  Key.  Stat.,  U.  S.  Comp.  Stat.  1901, 
p.  720.) 

^.  Whether  the  opinion  of  physicians  as  to  the  mental  condition  of  a 
person  charged  with  crime,  based  upon  an  examination  of  the  ac- 
cused made  by  them  in  the  courthouse  before  the  trial,  at  which  thej 
and  the  accused  and  a  deputy  marshal  only  were  present,  during 
which  no  coercion  was  exercised  on  the  accused,  is  or  is  not  admis- 
sible in  evidence,  the  opinion  of  the  same  physicians,  based  solely 
upon  their  observations  of  the  accused  during  the  trial,  is  admissi- 
ble; the  weight  to  be  given  such  evidence  being  for  the  jury.. 

4.  A  remark  by  the  prosecuting  attorney  in  a  criminal  trial,  during  his 
address  to  the  jury,  to  the  effe<tt  that  the  prosecution  could  have 
given  the  jury  more  evidence,  is  an  improper  one,  but  the  denial  of 
a  motion  by  the  accused  to  discharge  the  jury  because  of  such  re- 
mark is  not  error,  where  the  court,  in  overruling  the  motion,  in- 
structs the  jury  that  the  remark  should  not  have  been  made;  that 
the  jury  should  not  allow  themselves  to  be  influenced  by  it,  and  that 
they  are  to  consider  only  the  evidence  before  them,  and  judge  the 
accused  by  that  evidence;  and  the  prosecuting  officer  at  once  apol- 
ogises for  the  remark  and  withdraws  it.  (Distinguishing  Frishy  t. 
United  States,  35  App.  D.  C.  513.) 

No.  2287.    Submitted  October  5,  1911.    Decided  November  6,  1911. 

'  HsABiNO  on  an  appeal  from  a  judgment  of  conviction  of  the 
"Supreme  Court  of  the  District  of  Columbia  in  a  criminal 
prosecution  for  housebreaking  and  grand  larceny.    Affirmed. 

*  The  facts  are  stated  in  the  opinion. 

Mr.  Campbell  Carrington  and  Mr.  John  Ridoul  for  the  ap- 
{>ellant 

Mr.  Ch/rence  R.  WUson,  United  States  District  Attorney,  and 
Mr.  J.  M.  Proctor,  Assistant,  for  the  appellee. 

•  Mr.  Chief  Justice  Shepabd  delivered  the  opinion  of  the 
-Court: 

This  is  an  appeal  [by  Andrew  Lee]  from  a  conviction  and 
sentence  under  an  indictment  for  housebreaking  and  grand  lar- 
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ceny.  The  indictment  contained  nine  counts.  Counts  1,  3,  4, 
6,  and  8  charged  unlawful  entries  into  the  houses  of  four  dif- 
ferent persons,  on  March  7,  8,  9,  1910,  with  intent  to  commit 
larceny.  Counts  2,  5,  and  9  charged  the  larceny  of  personal 
property  of  four  of  said  house  owners.  There  was  no  motion 
to  quash  for  misjoinder  of  distinct  offenses.  Defendant  was 
found  guilty  on  all  counts,  but  sentenced  upon  counts  1  and  2 
only.  Count  1  charged  unlawful  entry  into  the  dwelling  house 
of  one  Anderson,  with  intent  to  commit  larceny.  Count  2 
charged  larceny,  at  the  same  time  and  place,  of  personal  prop- 
erty of  said  Anderson  of  the  value  of  more  than  $35.  Article 
823  of  the  Code  [31  Stat,  at  L.  1323,  chap.  85]  makes  it  an 
offense  to  break  and  enter,  or  to  enter  without  breaking,  any 
dwelling  house  or  other  structure  specified  therein,  with  the 
intent  to  commit  any  criminal  offense,  and  provides  a  punish- 
ment therefor  of  imprisonment  for  not  more  than  fifteen  years. 
Article  826  defines  grand  larceny  as  the  felonious  taking  and 
carrying  away  of  anything  of  value  to  the  amount  of  $35  or 
over,  and  fixes  the  punishment  therefor  of  imprisonment  for 
not  less  than  one,  nor  more  than  five,  years.  The  defendant 
was  sentenced  to  fifteen  years  imprisonment  for  the  housebreak- 
ing, and  five  years  for  the  grand  larceny  committed. 

The  first  assignment  of  error  is  on  an  exception  taken  to  the 
refusal  of  the  court  to  require  the  District  Attorney  to  elect 
upon  which  count  of  the  indictment  he  would  rely  for  convic- 
tion. The  motion  to  require  this  election  was  made  before  the 
jury  were  sworn,  and  was  not  renewed  at  any  later  stage  of  the 
trial.  Section  1024,  Rev.  Stat.,  IT.  S.  Comp.  Stat.  1901,  p. 
720,  provides  that  "when  there  are  several  charges  against  any 
person  for  the  same  act  or  transaction,  or  for  two  or  more  acts 
or  transactions  connected  together,  or  for  two  or  more  acts  or 
transactions  of  the  same  class  of  crimes  or  offenses,  which  may 
be  properly  joined,  instead  of  having  several  indictments,  the 
whole  may  be  joined  in  one  indictment,  in  separate  counts ;  and 
if  two  or  more  indictments  are  found  in  such  cases,  the  court 
may  order  them  to  be  consolidated."  The  motion  for  an  elec- 
tion between  counts  is  an  application  to  the  sound  discretion 
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of  the  court,  founded  on  the  supposition  that  the  case  extends 
to  more  than  one  charge,  and  may  therefore  be  likely  to  em- 
barrass the  accused  in  his  defense.  And  where  there  are  two 
separate  offenses  charged,  the  court  is  not  required  at  the  com- 
mencement of  the  trial,  to  put  the  prosecutor  to  election,  but 
should  do  so  only  when  it  is  disclosed  during  the  trial  that  the 
substantial  rights  of  the  accused  may  be  prejudiced  by  the  sub- 
mission to  the  same  jury  of  more  than  one  distinct  charge  of 
crime  among  two  or  more  of  the  some  class.  Pointer  v.  United 
States,  151  U.  S.  396-402,  38  L.  ed.  208-211,  14  Sup.  Ct.  Rep. 
410.  In  that  case  the  indictment  charged,  in  separate  counts, 
the  murder  of  two  different  persons,  on  the  same  day  and  in 
the  same  district,  but  did  not  charge  that  they  were  the  result 
of  one  act  or  transaction,  or  that  they  were  connected  together. 
A  motion  to  quash  because  two  separate  offenses  were  charged 
was  first  made.  After  its  denial,  and  before  the  opening  state- 
ment of  the  prosecutor,  the  defendant  moved  the  court  to  re- 
quire an  election  between  the  counts,  which  was  also  denied. 
This  motion  was  renewed  upon  the  conclusion  of  the  evidence, 
and  again  denied.  The  evidence  showed  that  the  two  men  were 
murdered  at  the  same  time  and  place,  and  it  was  practically 
impossible  to  separate  the  proof  of  one  charge  from  the  proof 
of  the  other.  The  accused  was  found  guilty  of  both  crimes,  and 
sentenced  to  death.  No  error  was  foimd,  and  the  judgment  was 
affirmed. 

Passing  by  the  objection  that  the  motion  to  require  election 
was  premature,  and  not  renewed  at  a  later  stage  of  the  trial, 
and  treating  it  as  made  at  the  proper  time,  we  are  of  the  opinion 
that  the  court  did  not  err  in  denying  it.  The  offenses  charged 
in  the  two  counts  that  are  before  us  were  so  connected  that  their 
joinder  in  one  indictment  was  sanctioned  by  sec.  1024,  Rev.  Stat. 
And  they  were  so  connected  by  the  proof  that  they  could  be 
tried  together  without  prejudice  to  any  legal  right  of  the  ac- 
cused. To  constitute  the  crime  of  housebreaking,  it  is  neces- 
sary to  show  an  unlawful  entry,  with  the  intent  to  commit  some 
other  offense.  The  actual  commission  of  the  additional  offense 
is  not  necessary  to  complete  the  crime  of  housebreaking.    As  it 
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was  charged  that  the  accused  did  actually  commit  larceny  of 
the  goods  of  the  owner  of  the  house  at  the  same  time  and  place, 
the  proof  of  this  larceny  was  the  best  evidence  that  his  un- 
lawful entry  of  the  house  was  with  that  particular  intent  The 
proof  of  the  charge  of  the  intent  to  commit  larceny  being  neces- 
sary to  conviction  of  the  charge  of  housebreaking,  it  is  difficult 
to  conceive  how  that  intent  could  be  shown,  under  the  circum- 
stances, without  proving  the  larceny  that  was  in  fact  then  and 
there  committed.  The  defendant  could  therefore  have  sustained 
no  prejudice  of  which  he  had  the  right  to  complain,  by  the  sub- 
mission of  the  second  coimt  to  the  jury. 

The  second  and  third  errors  assigned  raise  the  same  question. 
They  relate  to  the  admission  of  the  evidence  of  two  expert  wit- 
nesses regarding  the  mental  state  of  the  defendant.    After  the 
conclusion  of  the  government's  evidence,  the  defendant  testified 
on  his  own  behalf.    His  testimony  tended  to  show  that  he  was 
fifty-two  years  of  age,  and  since  his  fourth  year  had  been  af- 
flicted with  an  uncontrollable  impulse  to  commit  theft.     Many 
instances  were  related  of  thefts  committed,  as  claimed,  under 
this  impulse,  followed  by  an  immediate  throwing  away  of  the 
stolen  articles  of  value.     Records  were  offered  showing  many 
convictions  of  larceny,  and  imprisonment  of  many  years  in 
various  places.    Several  expert  witnesses  were  then  introduced, 
who,  in  response  to  a  hypothetical  question  founded  on  the 
e\ndence  aforesaid,  expressed  the  opinion  that  the  accused  was 
insane.     In  rebuttal,  the  government  introduced,  without  ob- 
jection, the  evidence  of  the  jail  physician,  who,  after  stating  his 
frequent  opportunities  to  observe  the  defendant  closely  while  a 
prisoner  in  the  jail,  expressed  the  opinion  that  he  was  not  in- 
sane.    Drs.  Brush  and  Schwenn,  experts  in  mental  diseases, 
were  then  called,  and  the  government  offered  to  prove  by  them 
that  the  accused,  sometime  before  the  trial,  had  been  conducted 
to  a  room  in  the  courthouse  by  a  deputy  marshal,  where  they 
examined  him  with  a  view  to  ascertain  his  mental  condition. 
No  one  but  the  witnesses,  the  officer,  and  the  prisoner  were  pres- 
ent, and  no  coercion  was  exercised.    Objection  was  made  to  this 
evidence  on  the  ground  that  the  accused  was  in  custody,  aiid 
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had  been  taken  to  the  room  for  examination  by  an  officer.  The 
offer  of  the  evidence  was  then  withdrawn  On  the  next  day  the 
same  witnesses  were  offered  by  the  government,  and  testified 
that,  having  observed  the  accused  closely  during  the  trial,  they 
were  of  the  opinion,  based  upon  that  observation  alone,  that  he 
was  not  insane.  The  sole  objection  to  this  evidence,  based  upon 
the  assimiption  that  the  opinion  formed  from  the  former  obser- 
vation of  the  accused  was  incompetent,  was  that  it  was  impossi- 
ble for  the  witnesses  to  give  an  opinion  from  their  later  obser- 
vation of  the  accused,  uninfluenced  by  that  formed  previously, 
notwithstanding  that  they  had  been  chai^d  to  eliminate  any 
impressions  derived  from  the  former  observation  of  the  ac- 
cused. Assuming,  but  without  so  deciding,  that  the  evidence 
of  the  earlier  observation  and  the  opinion  then  formed  were 
incompetent,  we  fail  to  perceive  how  that  coul4  render  incom- 
petent an  independent  opinion  arrived  at  after  another  and 
later  opportunity  of  observing  the  same  person.  Whether  the 
later  opinion  may  have  been  unconsciously  influenced  by  the 
former  one  was  a  question  for  the  consideration  of  the  jury,  in 
determining  the  weight  to  be  given  to  the  evidence.  There  waa 
no  error  in  overruling  the  objection  made  to  its  competency. 

The  fourth  and  la^t  error  assigned  is  founded  on  objection 
taken  to  language  used  by  the  Assistant  District  Attorney  in 
his  argument  before  the  jury.  The  remarks  ar^  recited  aa 
follows  in  the  bill  of  exceptions:  "Gentlemen,  I  really  feel 
apologetic  to  argue  this  case ;  I  felt  at  the  time,  and  I  feel  now, 
that  I  owe  you  an  apology  for  dignifying  such  a  ridiculous  ef- 
fort to  cheat  justice,  as  has  been  shown  in  this  case.  No  need 
of  it  We  have  here  eminent  men,  men  who  have  ^pent  their 
lives  in  studying  this  question,  men  who  have  given  their  lives 
to  help  care  for  insane  people,  men,  gentlemen,  who  is(re  not 
here  to  send  people  to  the  penitentiary,  but  who,  I  submit,  de- 
voting their  lives  as  they  do  to  the  care  of  the  poor  unfortunates, 
would  gladly  have  said,  "This  man  is  insane,"  if  it  had  been 
true, — ^Doctor  Brush  and  Doctor  Schwenn,  men  of  lifelong  ex- 
perience in  this  one  line  of  work.    We  gave  you  what  evidence 
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we  could  from  their  lips.  Perhaps  we  could  have  given  you 
more,  if  it  was  the  truth  that  had  been  wanted  in  this  case." 

Objection  was  made  to  the  last  sentence  as  improper  ail- 
ment, and  a  motion  was  made  to  discharge  the  jury.  The  trial 
justice,  after  the  following  remarks  to  the  jury,  overruled  the 
motion:  "Gentlemen,  the  matter  as  to  whether  or  not  they 
could  have  given  you  more  evidence  is  not  for  you  to  consider 
one  way  or  the  other.  Counsel,  in  the  excitement  of  ailment, 
say  things  that  ought  not  to  be  said.  This  is  one  of  the  things 
that  ought  not  to  have  been  said.  The  only  thing  before  you 
IS  the  evidence  you  have.  Whether  they  could  have  given  more 
or  less  is  not  for  you  to  consider  at  all.  You  are  to  consider 
the  evidence  you  have  here,  and  judge  this  defendant  by  that 
•evidence.  Therefore,  do  not  permit  for  one  instant  the  sugges- 
tion of  counsel  that  they  could  have  given  you  more  perhaps, 
as  he  said,  to  influence  you ;  it  has  no  relevancy  in  this  casp. 
and  has  nothing  to  do  in  your  verdict.  The  motion  to  discharge 
the  jury  is  overruled." 

Immediately  thereafter,  the  counsel,  before  proceeding  fur- 
ther, apologized  for  the  remarks  objected  to,  and  withdrew  them. 

The  argument  was  an  improper  one,  and  might  under  some 
circumstances  have  unduly  influenced  the  jury.  At  the  same 
time  it  appears  to  be  clear  that  the  possibility  of  such  an  eflFect 
was  removed  by  the  prompt  and  decisive  action  of  the  court,  and 
the  confession  of  the  impropriety  by,  and  the  ample  apology  of, 
the  counsel.  See  Dunlop  v.  United  States,  165  TJ.  S.  486--lr98, 
41  L.  ed.  799-803,  17  Sup.  Ct  Eep.  375.  The  conditions  dif- 
fer essentially  from  those  presented  in  Frisby  v.  United  States, 
35  App.  D.  C.  513-519. 

Perceiving  no  error  in  the  proceedings  on  the  trial,  the  judg- 
ment wiU  be  aflBrmed.  Affirmed. 
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Phtsigxahs  aud  Subobohs;  Boabd  or  Medical  Supkbvisobs  ;  Licknsbb; 

Maitdamus. 

Tlie  proTisions  of  the  regulations  of  the  board  of  medical  superyisors  of 
the  District  of  Columbia,  promulgated  under  the  act  of  Congress  of 
June  3,  1896  (29  Stat,  at  L.  198,  chap.  818),  that  in  examinations 
of  applicants  for  lic^ise  to  practise  medicine,  98  per  cent  shall  be 
allowed  for  a  perfect  written  examination,  and  2  per  cent  for  a  per- 
fect oral  examination,  and  requiring  applicants  to  have  a  general 
average  above  that  acceptable  in  one  or  more  subjects  upon  which 
he  is  examined, — are  reasonable  and  valid;  and  a  petition  for  the 
writ  of  mandamus  by  an  applicant  to  whom  a  license  has  been  re- 
fused on  the  groimd  that  he  had  not  attained  the  necessary  average 
in  his  examinaticms,  based  upon  the  alleged  unreasonableness  and  in- 
validity of  such  provisions,  to  compel  the  board  to  issue  him  a  li- 
cense, is  properly  dismissed. 

Na  2321.    Submitted  October  5,  1911.    Decided  November  6,  1911. 

Hearing  on  an  appeal  from  a  judgment  of  the  Supreme 
Oourt  of  the  District  of  Columbia  sustaining  a  demurrer  to  the 
imswer  to  a  petition  for  the  writ  of  mandamus,  and  dismissing 
the  petition,  the  petitioner  electing  to  stand  upon  his  demurrer. 

Affirmed. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows : 

This  is  an  appeal  by  the  United  States  ex  rel.  Thomas  Vic- 
tor Hammond,  Jr.,  from  a  judgment  of  the  supreme  court  of 
the  District  overruling  appellant^s  demurrer  to  the  answer  filed 
by  appellees  to  appellant's  petition  for  a  writ  of  mandamus  to 
<5ompel  J.  B.  Gregg  Custis,  George  C.  Ober,  Edward  J.  Collins, 
Benjamin  F.  Leighton,  and  L.  Cabell  Williamson,  the  board 
of  medical  supervisors  of  the  District  to  issue  to  him  a  license 
to  practise  medicine  and  surgery  within  this  jurisdiction,  and 
Vol  xxxvn.— 29. 
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dismissing  the  petition,  appellant  electing  to  stand  upoo  his  de- 
murrer. 

Sec  2  of  the  act  of  June  3d,  1896,  29  Stat  at  L.  198,  chap. 
313,  regulating  the  practice  of  medicine  and  surgery,  and  gov- 
erning the  licensing  of  physicians  and  surgeons,  in  this  District, 
authorizes  the  board  of  medical  supervisors  to  make,  subject  to 
the  approval  of  the  Commissioners  of  the  District,  such  regu- 
lations as  may  be  necessary  to  carry  into  effect  the  provisions 
of  the  act,  and  requires  the  board  to  supervise  all  examinations 
for  which  the  act  provides.  Sec.  3  requires  applicants  to  sub- 
mit to  examination  upon  certain  named  branches  ''and  such  olii- 
er  branches  as  said  board  shall  deem  advisable."  Sees.  5  and  6 
create  three  boards  of  medical  examiners  from  three  named 
schools  of  medicine,  each  of  these  boards  to  examine  such  ap- 
plicants as  may  be  certified  to  it  by  the  board  of  medical  super- 
visors, and  each  board,  not  less  than  one  week  prior  to  each  ex- 
amination, must  submit  to  the  board  of  medical  supervisors  for 
thorough  examination  a  list  of  questions  in  the  named  branches 
and  such  other  branches  as  the  board  of  medical  supervisors 
may  direct  From  these  lists  of  questions  the  board  of  medical 
supervisors  are  required  to  select  the  questions  for  each  exami- 
nation, such  questions  to  be  the  same  for  all  candidates,  "except 
that  in  the  departments  of  therapeutics,  practice  of  medicine, 
and  materia  medica  the  questions  shall  be  in  harmony  with  the 
system  of  medicine  selected  by  the  candidate."  Sec.  7  further 
provides  that  "said  examinations  shall  be  conducted  orally  and 
in  writing,  in  accordance  with  the  rules  and  regulations  pre- 
scribed by  the  board  of  medical  supervisors,  and  shall  embrace 
the  subjects  as  stated  in  sec.  3  of  this  act."  This  section 
further  requires  an  official  report  of  the  result  of  each  examina- 
tion to  be  transmitted  by  the  board  of  medical  examiners  con- 
ducting such  examination  to  the  board  of  medical  supervisors 
within  a  given  time,  "stating  the  average  attained  by  each  ap- 
plicant in  each  branch,  the  general  average,  and  the  result  of 
the  examination,  whether  successful  or  unsuccessful."  This  re- 
port must  embrace  all  the  examination  papers,  questions,  and 
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answers  thereto,  and  must  be  preserved  for  reference  or  inspec- 
tion for  a  period  of  not  less  than  five  years. 

Sec.  8  of  the  act  provides  "that  if,  in  the  opinion  of  a  ma- 
jority of  the  board  of  medical  supervisors,  after  a  careful  ex- 
amination of  the  report  of  the  board  of  medical  examiners  by 
which  any  applicant  was  examined,  said  applicant  has  fairly 
and  successfully  passed  such  examination  as  hereinbefore  pro- 
vided for,  the  board  of  medical  supervisors  of  the  District  of 
Columbia  fihaU,  as  soon  thereafter  as  possible,  issue  to  him  a 
license,"  etc  It  is  unnecessary  in  this  case  to  review  the  re- 
maining provisions  of  the  act. 

The  substantial  and  material  averments  of  appellant's  pe-^ 
tition  are  as  follows:  He  states  in  substance  that  he  possessed' 
the  requisite  preliminary  qualifications  to  entitle  him  to  ex- 
amination; that  he  appeared  for  examination  with  other  au- 
thorized applicants  at  the  January,  1911,  examination  conduct- 
ed by  the  board  of  medical  examiners,  and  submitted  himself 
fully  to  said  examination,  which  was  conducted  both  orally  and 
in  writing,  and  embraced  the  eight  separate  branches  or  sub- 
jects required  by  law ;  that  he  was  subsequently  notified  of  the- 
rejection  of  his  application,  the  reason  assigned  for  said  rejec- 
tion being  that,  while  his  average  in  any  particular  subject  was 
not  less  than  60  per  cent,  his  general  average  was  only  70.24 
per  cent,  whereas  the  regulations  required  a  general  average  of 
76  per  cent 

The  petition  further  avers  that  imder  the  regulations  of  the- 
board  of  medical  supervisors  of  September  26,  1896,  75  per 
cent,  was  allowed  for  correct  answers  to  the  written  examination^ 
in  any  subject,  and  25  per  cent  for  a  perfect  oral  examination^ 
in  any  subject;  that  thereafter,  on  January  5,  1906,  this  regu- 
lation was  superseded  by  a  regulation  providing  for  an  allow- - 
ance  of  98  per  cent  for  a  perfect  written  examination,  and  2* 
per  cent  for  a  perfect  oral  examination,  partial  or  imperfect 
answers  to  be  rated  according  to  their  approach  to  completeness 
and  correctness ;  these  later  regulations  further  requiring  a  gen- 
eral average  of  75  per  cent,  and  a  particular  average  of  not  les»« 
than  60  per  cent  in  every  section^  to  entitle  an  applicant  to  ai 
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license;  if  such  average  be  leas  than  60  per  cent  in  any  one 
section,  and  45  per  cent  or  more,  an  applicant  upon  request,  to 
be  entitled  to  an  immediate  re-examination  in  that  subject. 
Regardless  of  the  general  average,  no  license  to  be  issued  if  the 
average  be  less  than  60  per  cent  in  more  than  one  secticoi,  or  less 
than  45  per  cent  in  any  one  section. 

The  petition  characterizes  the  above  change  in  the  regulations 
as  to  the  difference  in  the  ratings  between  the  written  and  oral 
examinations  ''as  unreasonable,  absurd,  contrary  to  law,  and  of 
no  force  and  effect,"  and  avers  that  if  the  ratings  provided  in 
the  prior  regulations  be  followed,  "petitioner  will  have  a  general 
average  rating  of  more  than  75  per  cent,  thus  entitling  petition- 
er to  a  license." 

The  petition  avers  that  the  provisions  in  said  regulations  of 
January  5,  1906,  requiring  a  general  average  of  76  per  cent 
when  an  average  of  only  60  per  cent  is  required  in  any  particu- 
lar subject,  is  unreasonable,  contrary  to  law,  and  of  no  force 
and  effect  The  petition  closes  with  a  prayer  that  said  board  of 
medical  supervisors  be  directed  to  issue  to  him  a  license  to  prac- 
tise medicine  and  surgery  in  this  District. 

From  the  answer  filed  in  behalf  of  the  respondents,  appellees 
here,  to  which,  as  above  stated,  a  demurrer  was  filed,  it  ap- 
pears that  under  said  regulations  of  September  26,  1896,  eighty 
or  more  questions  were  asked  each  applicant  in  his  oral  exami- 
nations ;  that  for  reasons  stated  in  the  answer  it  was  found  im- 
practicable to  ask  so  many  questions  in  the  oral  examination; 
that  the  board  of  medical  supervisors,  being  of  opinion  that  the 
greater  purpose  to  be  subserved  in  an  oral  examination  is  to  af- 
ford an  opportunity  to  determine  from  an  applicant's  appear- 
ance whether  the  answers  given  in  his  written  examination 
fairly  and  reasonably  represent  his  actual  learning,  promul- 
gated the  later  regulations,  which  were  approved  by  the  Com- 
missioners, as  required  by  law;  that,  in  accordance  with  these 
regulations,  petitioner  was  asked  but  two  questions  on  his  oral 
examination,  each  of  which  he  answered  correctly.  From  this 
answer  it  further  appears  that  in  one  subject  petitioner  received 
a  marking  in  his  written  examination  of  68.80 ;  that  petitioner 
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in  July,  1910,  was  an  applicant  for  a  license,  and  was  then  ex- 
amined, when  his  general  average  was  67.39. 

Mr,  Oeorge  E.  StdUvan  and  Mr.  Arthur  Peter  for  the  ap- 
pellant 

Mr.  E.  H.  Thomas^  Corporation  Counsel,  and  Mr.  William 
H.  White,  Assistant,  for  the  appellees. 

Mr.  Justice  Bobb  delivered  the  opinion  of  the  Court: 

The  validity  of  said  act  of  July  8d,  1896,  is  not  questioned, 
nor  is  the  power  of  the  board  of  medical  supervisors  to  make 
reasonable  rules  and  regulations  challenged.  The  case  merely 
presents  for  our  inquiry  the  question  whether  the  rules  and 
regulations,  under  which  this  petitioner  was  examined,  are  rea- 
sonable and  within  the  purview  of  said  act  If  they  are,  pe- 
titioner has  nothing  of  which  he  can  justly  complain,  since  the 
record  fails  to  show  that  he  did  not  receive  exactly  the  same 
treatment  accorded  to  all  other  applicants;  in  other  words,  pe- 
titioner's contention  is  not  imjust  discrimination  or  arbitrary 
action  in  a  given  case,  but  rather  that  the  rule  governing  all  ap- 
plicants is  void  for  the  reasons  assigned.  In  the  light  of  these 
observations,  we  will  now  proceed  to  determine  the  specific 
question  before  us. 

While  the  statute  ordains  that  examinations  shall  be  conduct- 
ed both  orally  and  in  writing,  there  is  the  additional  provision 
in  the  same  sentence  that  such  examinations  shall  be  "in  ac- 
cordance with  the  rules  and  regulations  prescribed  by  the  board 
of  medical  supervisors."  That  board,  in  the  exercise  of  the 
discretion  thus  intrusted  to  it,  has  prescribed  these  regulations, 
and,  while  the  percentage  allowed  for  the  oral  examination  is 
small  and  possibly  lower  than  it  should  be,  we  cannot  say  in 
the  circumstances  disclosed  by  the  record  that  it  is  so  unreason- 
able as  to  warrant  us  in  interfering.  These  regulations,  as  did 
those  ihey  supersede,  recognize  that  a  written  examination  is 
the  better  calculated  to  demonstrate  an  applicant's  qualifica- 
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tions.  Petitioner  himself  concedes  this  in  his  contention  that 
the  earlier  regulations  be  declared  to  be  in  force,  since  those 
earlier  regulations  allowed  not  more  than  25  per  cent  to  the 
oral  examination.  It  must  be  kept  in  mind  that  these  exami- 
nations are  conducted  by  a  board  of  examiners,  and  that  their 
work,  under  the  express  mandate  of  the  statute,  is  to  be  reviewed 
by  the  board  of  medical  supervisors,  the  appellees  here,  and  that 
the  latter  board  issues  a  license  if,  in  the  opinion  of  a  majority 
of  its  members,  after  a  careful  examination  of  the  record  of  the 
examining  board,  the  applicant  "has  fairly  and  successfully 
passed"  the  examination  provided  by  law.  It  is  apparent  that 
if  such  a  review  by  the  appellees  is  to  amount  to  anything,  it 
must  be  based  upon  the  entire  proceedings  before  the  examin- 
ing board ;  in  other  words,  the  questions  propounded  in  the  oral 
examination  and  the  answers  thereto  should  be  before  the  re- 
viewing board.  It  is  equally  apparent  that  if  appellant's  con- 
tention is  accepted  to  its  full  extent,  the  only  difference  between 
the  oral  and  the  written  examinations  will  be  one  of  form. 

In  our  opinion,  the  provision  requiring  an  oral  as  well  as  a 
written  examination  is  precautionary  in  its  nature.  Thus,  the 
result  of  an  applicant's  written  examination  might  be  credit- 
able and  satisfactory,  and  his  oral  examination  demonstrates  an 
utter  lack  of  the  requisite  qualifications.  The  scope  of  the  oral 
examination  is  not  restricted  by  the  statute.  If  anything  de- 
velops in  that  examination  to  the  prejudice  of  the  applicant,  it 
is  the  duty  of  the  examining  board  to  report  it  to  the  reviewing 
authority,  and  such  report  undoubtedly  may  be  considered  by 
the  reviewing  board  in  passing  upon  the  question  whether  the 
applicant  shall  receive  a  license.  In  the  present  case  nothing 
to  the  prejudice  of  the  applicant  was  developed  in  his  oral  ex- 
amination, and  he  was  allowed  2  per  cent  additional  because  of 
that  examination,  upon  the  ratings  allowed  him  in  his  written 
examination.  In  one  subject  his  rating  in  his  written  exami- 
nation was  68.80  per  cent,  or  below  the  60  per  cent  required  in 
any  one  subject  to  entitle  an  applicant  to  a  license.  The  2 
per  cent  allowed  him  on  account  of  his  oral  examination,  it  will 
be  seen,  raised  his  average  in  this  subject  to  60.80  per  cent, 
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which  was  above  the  particular  average  required  in  that  sub- 
ject. The  allowance  on  account  of  his  oral  examination,  there- 
fore, was  of  substantial  benefit  to  him.  Taking  the  act  as  a 
whole,  we  agree  with  the  trial  court  that  the  regulation  is  not 
void  because  of  the  provision  with  respect  to  the  weight  and 
value  of  the  oral  examination. 

The  second  contention  is  without  merit  The  board,  in  re- 
quiring a  general  average  above  that  acceptable  in  one  or  more 
subjects,  is  merely  following  a  practice  as  old  as  the  examina- 
tion system.  An  applicant  might,  for  various  reasons,  fail  to 
attain  a  high  average  in  some  subjects,  but  if  his  average  on  all 
other  subjects  was  no  better,  the  conclusion  would  be  irresistible 
that  lack  of  knowledge,  and  not  some  other  reason,  was  respon- 
sible for  the  result.  On  the  other  hand,  should  the  applicant, 
in  his  examination  in  a  given  subject,  fall  below  the  general 
average  required,  and  pass  a  much  better  examination  in  other 
subjects,  the  result  would  indicate  such  general  proficiency  as  to 
overcome  the  evidence  of  mediocrity  in  the  particular  subject; 
in  other  words,  while  it  sometimes  might  happen  that  an  appli- 
cant's rating  in  a  given  subject  would  not  correctly  represent  his 
knowledge  of  that  subject,  it  would  seldom  happen  that  the 
average  of  his  ratings  in  all  the  subjects  would  not  truly  repre- 
sent his  general  proficiency. 

Judgment  affirmed  with  costs.  Affirmed. 


RUDOLPH  V.  TTNITED  STATES  EX  REL.  GILLOTT. 


EzEcunvs  Officebs;  Appointkeitt  akd  Removal;  Poligeicbic;  Munioi- 

PAL    COBFORATIONS ;    StATXTTES. 

1.  A  general  power  of  appointment  to  an  executive  office  or  employment 
carries  with  it  the  implied  power  to  discharge  the  appointee  with- 
out notice  or  hearing;  and  any  restriction  upon  the  power  must  \m 
created  by  positive  provisions  of  the  law. 
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2.  The  OommiBsioners  of  the  District  of  Columbia  are  executive  officers, 
who^  in  the  exercise  of  their  supervisory  power  over  the  findings 
of  the  police  trial  board,  perform  a  function  judicial  in  its  nature; 
but  the  procedure  on  an  appeal  to  them  from  the  trial  board  is  not 
necessarily  thAt  which  obtains  in  the  case  of  appeals  to  regular 
courts  of  appeal,  but  depends  upon  the  provisions  of  the  statute 
governing  the  particular  case.  (Following  United  States  eao  ret, 
Wedderhum  v.  BUas,  12  App.  D.  G.  485.) 

8.  In  construing  a  statute,  it  is  the  duty  of  the  court  to  consider  the 
whole,  and,  if  reasonably  possible,  to  reconcile  one  part  with  another, 
so  that  due  effect  may  be  given  to  each. 

4b  Where  a  statute  in  terms  gives  the  force  of  law  to  existing  municipal 
regulations,  they  must  be  read  and  considered  in  construing  the  stat- 
ute. If  one  of  such  regulations  necessarily  conflicts  with  the  stat- 
ute, the  regulation  will  be  regarded  as  amended  by  the  statute;  but 
if  the  meaning  of  the  regulation  is  plain,  and  it  can  be  reconciled 
with  the  statute  by  giving  the  latter  a  meaning  in  harmony  with 
the  regulation,  such  meaning  will  be  ascribed  to  it,  as  by  such 
construction  the  statute  is  preserved  and  given  effect  as  a  whole. 

5.  On  an  appeal  by  a  policeman  from  a  finding  of  the  police  trial  board,  to 
the  Commissioners  of  the  District  of  Colimibia,  the  Commissioners, 
and  not  the  policeman,  have  a  right  to  elect  whether  the  appeal 
shall  be  submitted  orally  or  in  writing;  and  where  the  Commission- 
ers have  directed  such  an  appeal  to  be  submitted  in  writing,  man- 
damus upon  the  relation  of  the  policeman  will  not  lie  to  compel 
them  to  hear  the  appeal  orally.  (Construing  paragraph  5  of  the 
aet  of  Congress  of  June  8,  1906,  34  Stat,  at  L.  221,  chap.  3056,  and 
the  regulations  theretofore  promulgated  by  the  Commissioners  as  to 
the  manner  of  taking  appeals  from  the  findings  of  the  police  trial 
board.) 


No.  2328.    Submitted  October  6,  1911.    Decided  November  6,  1911. 

Hearing  on  an  appeal  by  the  respondents,  the  Commissioners 
of  the  District  of  Columbia,  from  an  order  of  the  Supreme 
Court  of  the  District  of  Columbia  granting  the  writ  of  manda- 
mus to  compel  them  to  grant  an  oral  hearing  to  the  relator,  pf  an 
appeal  by  him  from  an  order  of  the  trial  board  dismissing  him 
from  the  police  force.  Reversed. 
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The  CouBT  in  the  opinion  stated  the  facts  as  follows: 

This  is  an  appeal  by  the  Commissioners  of  the  District  of 
Columbia  from  an  order  of  the  supreme  court  of  the  District 
commanding  them  to  grant  an  oral  hearing  to  the  relator,  Jo* 
seph  L.  Gillott,  of  an  appeal  by  him  from  an  order  of  the  trial 
board  dismissing  him  from  the  police  force.  The  following- 
facts  appear  from  the  relator's  petition  and  the  answer  thereto : 

Relator  was  a  member  of  the  police  force  on  January  17, 
1911,  when  charges  were  made  against  him  of  conduct  unbecom- 
ing  an  officer,  by  the  superintendent  of  said  force.  He  was 
brought  to  trial  before  the  trial  board  charged  by  law  with  such 
hearings,  found  guilty,  and  sentenced  to  dismissal  from  the 
force.  Within  the  time  provided  by  law,  he  appealed  from  said 
finding  and  sentence  to  the  Commissioners,  who  notified  him 
that  the  same  had  been  granted,  and  that  it  should  be  submitted 
in  writing  on  February  25,  1911.  On  February  20th  relator^ 
through  his  counsel,  demanded  an  oral  hearing.  This  was  re- 
fused, and  the  relator  notified  that  the  appeal  must  be  sub- 
mitted in  writing.  Relator  declined  to  submit  his  case  in  writ- 
ing, and  before  a  determination  of  the  appeal,  filed  his  petition 
for  a  writ  of  mandamus  to  compel  the  Commissioners  to  hear 
him  in  person  or  by  counsel. 

From  the  order  granting  the  writ  of  mandamus,  the  respond- 
ents hme  appealed. 

Mr.  E.  H.  Thomas,  Corporation  Counsel,  for  the  appellants. 

Mr.  W.  J.  Lambert  and  Mr.  R.  H.  Yeatman  for  the  appellee. 

Mr.  Chief  Justice  Shbpabd  delivered  the  opinion  of  the 
Court: 

Upon  the  facts  stated,  the  question  for  determination  is  this : 
Was  it  the  plain  duty  of  the  Commissioners  under  the  law,  to 
grant  an  oral  hearing  to  the  relator? 

The  rule  is  well  settled  that  a  general  power  of  appointment 
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to  an  executive  office  or  employment  carries  with  it  the  implied 
power  to  discharge  the  appointee  without  notice  or  hearing. 
Any  restriction  upon  the  power  must  be  created  by  positive  pro- 
visions of  the  law.  2  Dill.  Mun.  Corp.  sec  473;  Shurtleff  v. 
United  States,  189  U.  S.  311-315,  47  L.  ed.  828-831,  23  Sup. 
Ct  Rep.  535. 

The  first  act  relating  to  the  removal  of  policemen  in  this  Dis- 
trict, to  which  our  attention  has  been  called,  is  that  approved 
February  28,  1901.  That  act  provided  for  the  removal  of  po- 
licemen upon  charges  of  misconduct,  and  authorized  the  Com- 
missioners to  make  rules  and  regulations  therefor.  The  regula- 
tions promulgated  thereafter  created  a  trial  board  consisting  of 
an  assistant  corporation  counsel,  a  captain,  and  a  lieutenant  of 
police  to  be  designated  by  the  Commissioners;  the  counsel  to 
act  as  chairman  of  the  board.  The  hearing  of  witnesses  was 
required,  their  testimony  in  serious  cases  to  be  taken  by  a  ste- 
nographer and  transcribed.  The  trial  board  was  required  to 
forward  its  findings  to  the  Commissioners,  with  a  brief  state- 
ment of  the  facts,  and  a  recommendation  as  to  the  penalty  to  be 
imposed,  together  with  all  papers  relating  to  the  case.  The  su- 
perintendent of  police  was  required  to  express  his  approval  or 
disapproval  of  the  findings  and  recommendations.  Any  mem- 
ber ojf  the  police  force  aggrieved  by  the  findings  or  recommen- 
dation of  the  trial  board  was  given  an  appeal  to  the  Commis- 
sioners. Appeals  were  to  be  heard  on  the  testimony  taken  be- 
fore the  trial  board  and  on  briefs  and  written  arguments,  un- 
less, for  good  cause  shown,  the  Commissioners  should  otherwise 
direct.  Other  regulations  relate  to  the  making,  and  service  of 
the  accusation,  and  taking  of  testimony,  the  representation  by 
counsel,  etc.  As  stated  in  the  answer  of  the  Commissioners, 
imder  these  regulations,  it  had  been  the  custom  on  appeals  from 
the  findings  of  the  trial  board,  to  hear  and  retry  the  appellant, — 
a  practice  that  consumed  the  time  and  added  to  the  work  of  the 
Commissioners.  The  act  approved  June  8,  1906  (34  Stat  at 
L.  221,  chap.  3056),  amended  the  act  of  1901.  It  empowered 
the  Commissioners  to  make,  modify,  and  enforce  such  penal- 
ties as  they  may  deem  necessary  to  make  rules  for  the  govem- 
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rnent,  discipline,  eta,  of  the  police  force,  and  to  fine,  suspend, 
or  dismiss  for  offenses,  misconduct,  etc.  It  was  provided,  how- 
ever, that  no  person  shall  be  removed  from  the  force  except 
upon  written  charges  preferred,  and  after  regular  trial  before 
the  trial  board. 

Paragraph  5  of  the  same  act,  after  authorizing  the  creation 
of  the  trial  board  and  the  making  and  amendment  of  rules  of 
procedure  before  the  same,  proceeded  thus : 

"And  the  findings  of  such  trial  board  or  boards  shall  be  final 
and  conclusive  unless  appeal  in  writing  therefrom  is  made  with- 
in five  days  to  the  Commissioners  of  the  District  of  Columbia, 
the  hearings  on  appeal  to  be  submitted  either  orally  or  in  writ- 
ing, and  the  decision  of  the  said  Commissioners  thereon  shall  be 
final  and  conclusive :  Provided,  That  said  Commissioners  shall 
not  be  required,  in  their  review  of  the  sentences  and  findings  of 
such  trial  board  or  boards,  to  take  evidence,  either  oral,  written, 
or  documentary ;  and  they  shall  have  power  to  reduce  or  modify 
the  findings  and  penalty  of  the  trial  board  or  boards,  or  remand 
any  case  against  any  officer  or  member  of  said  police  force  to 
such  board  or  boards  for  such  further  proceedings  as  they  may 
deem  necessary.  *  *  *  And  provided  further.  That  the  rules 
and  regulations  of  said  metropolitan  police  force  heretofore  pro- 
mulgated and  in  force  are  hereby  ratified,  and  shall  remain  in 
force  imtil  changed,  altered,  amended,  or  abolished  by  said  Com- 
missioners." 

It  is  the  contention  on  behalf  of  the  relator,  that  the  words, 
"submitted  either  orally  or  in  writing,"  confer  the  privilege  of 
election  between  the  two  modes  of  submission,  upon  the  appel- 
lant in  such  cases,  which  it  is  the  plain  duty  of  the  Commis- 
sioners to  recognize. 

On  the  other  hand,  the  contention  is  that  the  privilege  of 
exercising  this  election  is  that  of  the  Commissioners. 

The  Commissioners  are  executive  officers  who,  in  the  exer- 
cise of  their  supervisory  power  over  the  findings  of  the  trial 
board,  perform  a  function  judicial  in  its  nature;  but  it  does 
not  follow  that  the  right  to  submit  the  appeal,  in  accordance 
with  the  ordinary  practice  of  r^ular  courts  of  appeal,  is  an  es- 
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sential  part  of  due  process  of  law  in  such  cases.  The  right 
must  depend  upon  the  provisions  of  the  statute  governing  the 
particular  case.  United  States  ex  rel.  Wedderbum  v.  Bliss,  12 
App.  D.  C.  485-493.  The  decision  in  that  case  draws  a  clear 
distinction  between  the  right  to  a  hearing  before  the  tribunal 
of  the  first  instance,  and  that  on  review  of  the  decision  of  such 
tribunal. 

In  ascertaining  the  meaning  of  the  words,  '^the  hearings  on 
appeal  to  be  submitted  either  orally  or  in  writing,"  we  must 
consider  the  language  of  the  entire  section  in  which  they  are 
embraced.  The  last  proviso  of  sec  5  of  the  act  expressly  de- 
clares that  the  rules  and  regulations  heretofore  promulgated 
and  in  force  "are  hereby  ratified,  and  shall  remain  in  force  un- 
til changed,  altered,  amended,  or  abolished  by  the  said  Com- 
missioners.** By  this  proviso  all  of  the  rules  and  regulations 
were  given  force  as  parts  of  the  statute.  The  last  paragraph  of 
rule  5,  which  provides  that  appeals  shall  be  heard  on  the  testi- 
mony taken  before  the  trial  board  and  on  briefs  or  written  ar- 
guments, unless  the  commissioners,  for  good  cause  shown,  shall 
direct  otherwise,  must  therefore  be  considered  in  connection 
with  the  previous  words,  "the  hearings  shall  be  submitted  either 
orally  or  in  writing." 

These  words  do  not  expressly  confer  the  privilege  of  election 
upon  the  appellants  in  such  cases,  and  their  meaning  in  that  re- 
spect is  uncertain. 

To  give  the  clause  the  meaning  contended  for  by  the  relator 
is  to  bring  it  into  irreconcilable  conflict  with  the  proviso;  for, 
as  we  have  seen,  the  regulation  given  the  force  of  law  thereby 
expressly  reserves  the  mode  of  submission  to  the  Commission- 
ers. If  there  be  any  necessary  conflict  between  the  language  of 
the  act  proper,  and  a  rule  or  regulation  ratified  thereby,  and  de- 
clared to  remain  in  force,  doubtless  the  ratified  rule  would  be 
regarded  as  amended  to  that  extent.  But  where  there  is  no  such 
plain  conflict,  the  rule  must  be  considered  as  a  part  of  the  law. 
In  the  construction  of  a  statute,  it  is  the  duty  of  the  courts  to 
consider  the  whole,  and,  if  reasonably  possible,  to  reconcile  one 
part  with  another,  so  that  due  effect  may  be  given  to  each. 
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But  one  meaning  can  be  ascribed  to  the  rule  given  the  force 
of  law  by  the  proviso,  and  it  can  be  reconciled  with  the  preced- 
ing clause  only  by  giving  to  the  words  thereof  a  meaning  in  hai> 
mony  with  it  As  the  meaning  of  the  first  clause  is  not  cer- 
tain, and  that  of  the  latter  is,  we  can  come  to  no  other  reason- 
able conclusion  than  that  the  intent  of  the  former  was  to  leave 
the  mode  of  the  submission  of  an  appeal  to  the  discretion  of  the 
Commissioners.  By  this  construction  the  act  is  preserved  and 
given  effect  as  a  whole. 

It  follows  that  the  judgment  must  be  reversed,  with  costs; 
and  the  cause  will  be  remanded,  with  direction  to  overrule  the 
demurrer  to  the  answer  and  dismiss  the  petition.  It  is  so  or- 
dered. Reversed. 


THOMSON  t;.  UNITED  STATES.* 


CBncnrAL  Law;  Bbibebt;  Oivigbis;  Indiothkiit. 

1.  Giving  or  offering  to  give  money  or  something  of  value,  to  a  person 

who  has  assumed  a  duty  which  some  official  is  authorised  to  per- 
form, is  not  bribery,  within  the  meaning  of  sec  861,  D.  C.  Code  [31 
Stat,  at  L.  1330,  chap.  854],  providing  for  the  punishment  of  any 
person  who  gives  or  offers  to  give  money  or  anything  of  value,  to 
"any  person  acting  in  an  official  function;"  but,  to  constitute  the 
crime,  the  giving  or  offer  to  give  must  be  to  someone  who  is  charged 
by  law  with  acts  official  in  character,  and  within  his  legal  duty. 
(Citing  Benson  v.  United  Bta4e8,  27  App.  D.  G.  331.) 

2.  A  postal  card  agent  designated  by  the  Postmaster  General  to  inspect 

paper  for  postal  cards  furnished  the  public  printer  under  contract 
with  a  paper  manufacturing  company  is  acting  in  an  official  func- 
tion when  engaged  in  such  inspection,  within  the  meaning  of  sec 
5451,  Rev.  Stat  U.  S.  Comp.  Stat  1901,  p.  3680,  and  sec.  861,  D.  C. 

*  Bribery;  Officers. — ^As  to  jurisdiction  or  authority  of  officer  to  act  in 
the  matter  as  element  of  bribery,  see  note  to  People  ▼.  Jackeon,  15 

L.R.A.(N.S.)   1173. 
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Code,  defining  bribery;  the  duty  of  inspection  of  sneh  paper  not 
being  exclusively  the  duty  of  the  purchasing  agent  of  the  Postoffice 
Department,  and  the  Postmaster  General  having  the  right  to  ap- 
point an  agent  to  inspect  the  paper. 

3.  It  is  no  defense  to  a  prosecution  for  the  bribery  of  a  postal  card  agent 

charged,  by  order  of  the  Postmaster  General,  with  the  duty  of  in- 
specting paper  for  postal  cards  furnished  by  a  paper  manufacturing 
company,  that  the  arrangement  which  existed  between  the  Postmaster 
General  and  the  public  printer  for  the  manufacture  of  the  paper 
into  postal  cards,  being  for  more  than  one  year,  was  unauthorized 
by  law. 

r 

4.  A  count  in  an  indictment  for  the  bribery  of  an  officer  of  the  govern- 

ment, held  to  be  sufficient,  which  charged  the  accused  with  sending 
the  officer  $100  by  mail,  in  view  of  the  averments  of  the  circum- 
stances surrounding  the  receiving  of  the  money  and  of  the  intent 
with  which  it  was  sent. 

No.  2330.     Submitted  October  6,  1911.    Decided  November  6,  1911. 

Heabing  on  an  appeal  by  the  defendant  (specially  allowed) 
from  a  judgment  of  the  Supreme  Court  of  the  District  of  Co- 
lumbia overruling  his  demurrer  to  an  indictment  in  two  counts^ 
for  bribery.  Affirmed, 

The  Court  in  the  opinion  stated  the  facts  as  follows : 

This  is  a  special  appeal  from  a  judgment  of  the  supreme 
court  of  the  District  overruling  the  demurrer  of  appellant, 
Peter  G.  Thomson,  hereinafter  called  defendant,  to  an  indict- 
ment in  two  counts,  charging  bribery. 

In  the  first  count  it  is  set  forth  that  on  the  9th  day  of  June, 
1909,  the  Postmaster  General  of  the  United  States  advertised 
for  proposals  for  the  furnishing  to  the  Postoffice  Department 
during  a  term  of  four  years,  and  beginning  on  the  Ist  day  of 
January,  1910,  of  postal  cards  according  to  accompanying  spec- 
ifications and  instructions,  which  were  to  be  made  a  part  of  any 
proposal;  that  said  cards  according  to  said  specifications  were 
to  be  made  of  paper  of  a  certain  stated  composition  and  quality, 
suitably  sized  and  finished,  samples  of  each  to  accompany  each 
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bid ;  that  the  cards  as  manufactured,  and  all  paper  from  which 
they  were  to  be  manufactured,  "should  be  subject  in  every  re* 
epect  to  the  approval  of  the  Postmaster  General  or  his  duly  au- 
thorized agent,  and  that  the  right  of  rejection  of  the  Postmaster 
General  should  be  absolute  and  final ;  that  the  said  agent  of  the 
Postmaster  G^eneral  should  have  supervision  of  the  manufacture 
of  said  postal  cards,  and  that  he  should  be  allowed  free  access  to 
the  mill  in  which  the  postal  card  paper  was  made,  and  should  be 
permitted  to  examine  the  paper  and  ingredients  forming  the 
paper  at  any  stage  of  its  manufacture."  Jn  response  to  this 
advertisement,  it  is  averred,  the  Public  Printer  of  the  United 
States  submitted  certain  proposals  to  the  Postmaster  General^ 
to  furnish  postal  cards  according  to  said  specifications  and  in- 
structions, and  one  of  these  proposals  was  accepted  on  the  Slst 
day  of  August,  1909.  It  is  further  averred  that  on  the  19th 
of  October  of  the  same  year,  the  United  States,  through  said 
Public  Printer,  entered  into  a  contract  with  the  Champion  Coat- 
ed Paper  Company,  a  corporation  under  the  laws  of  the  State 
of  Ohio,  in  which  said  company  "agreed  to  furnish  to  the  United 
States,  and  to  deliver  at  the  government  printing  oflSce  ware- 
room  in  the  District  of  Columbia,  during  the  period  of  one  year 
beginning  on  the  1st  day  of  January  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  ten,  six  million,  two  hundred  and 
sixty  thousand,  pounds  of  postal  card  paper,  more  or  less,"  and 
that  in  said  contract  it  was  "agreed  that  said  paper  should  con- 
form in  all  respects  to  the  said  specifications  issued  by  the  Post- 
master General,"  and  which  were  made  a  part  of  said  contract ; 
that  said  paper  should  be  in  color  and  quality  equal  in  every 
respect  to  the  standard  of  paper  fixed  upon  by  the  Postmaster 
General.  It  is  further  averred  that  in  and  by  said  specifica- 
tions, so  made  a  part  of  the  contract  between  the  United  Statea 
and  said  corporation,  it  was  provided  that  the  Postmaster  Gen- 
eral might  at  any  time  prescribe  changes  in  the  qualities,  colors, 
dimensions,  patterns,  and  weights  of  the  postal  cards,  upon  cer- 
tain named  conditions;  that  on  the  15th  day  of  January,  1910, 
the  Postmaster  General  did  prescribe  certain  stated  dianges,  of 
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which  changes  said  corporation,  on  the  17th  daj  of  January, 
1910,  was  duly  notified  by  the  Public  Printer. 

It  is  further  averred  that  during  all  the  time  covered  by  the 
indictment,  Major  W.  P.  Zantzinger  "was  an  officer  and  em- 
ployee of  the  United  States  and  of  the  Postoffice  Department 
thereof,  that  is  to  say,  was  United  States  postal  card  agent;" 
that,  under  and  by  virtue  of  his  office  and  employment  as  such 
postal  card  agent,  and  the  orders  issued  from  time  to  time  by 
the  Third  Assistant  Postmaster  General  and  by  the  Postmaster 
"General  of  the  United  States,  the  said  Zantzinger  "was  the 
agent  of  the  Postmaster  General  of  the  Postoffice  Department 
mentioned  in  said  specifications,  and,  as  such  agent,  was  diarged 
with  the  duty  of  inspecting,  before  any  postal  cards  were  ac- 
•cepted  by  the  Postoffice  Department,  the  said  cards  and  the 
paper  from  which  they  were  made,"  and  that,  as  such  agent, 
the  said  Zantzinger  was  an  officer  of  the  United  States  and  a 
person  acting  for  and  on  behalf  of  the  United  States  in  an  of- 
ficial function,  under  and  by  authority  of  the  Postoffice  Depart- 
ment 

It  is  further  averred  that  said  corporation  under  its  contract 
aforesaid,  between  the  17th  day  of  January  and  the  30th  day 
of  April,  1910,  delivered  at  the  government  printing  office  ware- 
room  large  quantities  of  postal  card  paper;  that  said  Zantzing^ 
er,  in  the  course  of  the  performance  of  his  duties,  examined  said 
paper  and  found  and  determined  that  large  quantities  thereof 
were  below  said  specifications,  and  were  not  equal  in  quality  to 
the  standard  fixed  upon  by  the  Postmaster  General,  and  that 
said  Zantzinger,  in  the  proper  discharge  of  his  said  duties,  there- 
upon rejected  all  paper  which  he  had  so  found  to  be  below  said 
specifications,  and  refused  to  accept,  on  behalf  of  the  Postoffice 
Department,  any  postal  cards  made  therefrouL 

It  is  further  averred  that  on  the  2d  day  of  May,  1910,  large 
quantities  of  postal  card  paper  had  been  shipped  by  said  cor- 
poration to  the  said  Public  Printer,  and  were  then  at  the  gov- 
ernment printing  office  in  this  District,  awaiting  inspection  by 
fiaid  Zantzinger,  and  that  other  large  quantities  of  paper  would 
from  time  to  time  be  shipped  by  said  corporation  under  its  said 
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contract,  from  its  mill  in  the  State  of  Ohio,  to  said  Public  Print- 
er, which  wonld  also  be  inspected  by  said  Zantzinger  as  such 
postal  card  agent;  and  that  there  was  then  and  there  pending 
and  brought  by  law  before,  and  would  thereafter  be  pending  and 
be  brought  before,  the  said  Zantzinger,  ^^in  his  said  official  ca- 
pacity as  United  States  postal  card  agent,  for  his  decision  and 
action,"  the  question  whether  said  postal  card  paper  awaiting 
inspection,  and  to  be  thereafter  shipped,  conformed  in  all  re- 
spects to  said  specifications  and  said  new  standard  so  fixed  upon 
by  the  Postmaster  General ;  that  said  Zantzinger,  in  so  deciding 
and  acting,  was  a  person  acting  for  and  on  behalf  of  the  United 
States  in  an  official  function,  under  and  by  authority  of  the 
Postoffice  Department  of  the  United  States. 

It  is  then  averred  that  on  the  2d  day  of  May,  1910,  in  the 
District  of  Columbia,  the  defendant,  Peter  G.  Thomson,  se- 
nior, who  was  then  president  of  said  corporation,  "and  who 
then  and  there  well  knew  all  and  singular  the  premises  in  this 
indictment  set  forth,  unlawfully  did  oflFer  and  give,  and  cause  to 
be  offered  and  given,"  to  said  Zantzinger,  he  then  and  there  still 
being  an  officer  of  the  United  States  and  a  person  acting  for  and 
on  be)ialf  of  the  United  States  in  an  official  function  under  and 
by  virtue  of  said  Postoffice  Department,  the  sum  of  $100  in 
money,  with  intent  to  influence  the  decision  and  action  of  said 
Zantzinger  on  the  question  and  matter  aforesaid,  which  question 
and  matter  the  said  Thomson,  senior,  then  well  knew  was  then 
pending  and  by  law  brought  before,  and  would  thereafter  be 
pending  and  brought  before,  the  said  Zantzinger,  in  his  official 
capacity  aforesaid,  and  with  intent  to  induce  said  Zantzinger 
to  do  an  act  in  violation  of  his  lawful  duty,  etc. 

The  count  closes  with  the  averment  that  said  Thomson,  at 
the  time  and  place  aforesaid,  and  in  manner  and  form  afore- 
said, "unlawfully  did  offer  and  give,  and  cause  to  be  offered  and 
given,  money  to  an  officer  of  the  United  States,  and  to  a  person 
acting  for  and  on  behalf  of  4;he  United  States,"  etc. 

The  second  count  differs  from  the  first  in  that  it  is  there 
averred  that  the  alleged  bribe  of  $100  was  inclosed  in  an  en- 
velop and  sent  to  said  Zantzinger  by  said  Thomson  through 
Vol.  xxxvn.— 30. 


Digitized  by 


Google 


466  THOMSON  v.  UNITED  STATES. 

Opinion  of  the  Court  [37  App. 

the  United  States  mail,  said  Thomson  then  and  there  well 
knowing  all  and  singular  the  premises  in  this  coimt  set  forth, 
and  thereby  intending  to  influence  the  decision,  etc.,  of  said 
Zantzinger. 

Mr.  R.  Oolden  Donaldson,  Mr.  Wade  H.  EUis,  and  Mr.  C.  B. 
Matthews  for  the  appellant 

Mr.  Clarence  R.  Wilson,  United  States  District  Attorney, 
and  Mr.  J:  C.  Adkins  for  the  appellee^ 

Mr.  Justice  Kobb  delivered  the  opinion  of  the  Court : 

Section  39  of  the  Federal  Penal  Code,  formerly  sec.  5451, 
Rev.  Stat.  U.  S.  Comp.  Stat.  1901,  p.  3680,  provides  that  whoev- 
er gives  or  offers  to  give  any  money  or  other  thing  of  value,  "to 
any  oflScer  of  the  United  States  or  to  any  person  acting  for  or 
on  behalf  of  the  United  States  in  any  oflScial  function,  under 
or  by  authority  of  any  department  or  office  of  the  government 
thereof,  or  to  any  officer  or  person  acting  for  or  on  behalf  of 
either  House  of  Congress  or  of  any  committee  of  either  House, 
or  both  Houses  thereof,  with  intent  to  influence  his  decision  or 
action  on  any  question,  matter,  cause,  or  proceeding  which  may 
at  any  time  be  pending,  or  which  may  by  law  be  brought  be- 
fore him  in  his  official  capacity  or  in  his  place  of  trust  or 
profit,  or  with  intent  to  influence  him  to  commit  or  aid  in  com- 
mitting or  to  collude  in,  or  allow,  any  fraud  or  make  opportu- 
nity for  the  commission  of  any  fraud,  on  the  United  States,  or 
to  induce  him  to  do  or  omit  to  do  any  act  in  violation  of  his 
lawful  duty,"  shall  be  punished  as  therein  specified. 

Section  861  of  the  District  Code  (31  Stat,  at  L.  1330,  chap. 
854)  provides  for  the  punishment  of  any  person  who  gives  or 
offers  to  give  any  money  or  other  thing  of  value,  "to  any  ex- 
ecutive, judicial,  or  other  officer,  or  to  any  person  acting  in  any 
official  function,  or  to  any  juror  or  witness,  with  intent  to  in- 
fluence the  decision,  action,  verdict,  or  evidence  of  any  such 
person  on  any  question,  matter,  cause,  or  proceeding,  or  with  in- 
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tent  to  influence  'him  to  commit  or  aid  in  committing,  or  to  col- 
lude in  or  allow,  any  fraud,  or  make  any  opportunity  for  the 
commission  of  any  fraud.'^ 

It  is  the  contention  of  the  government  that  there  is  material 
difference  between  the  provisions  of  the  two  sections.  The  basis 
of  this  contention  is  the  omission  from  the  District  Code  of  the 
words,  "or  which  may  by  law  be  brought  before  him  in  his  of- 
ficial capacity  or  in  his  place  of  trust  or  profit"  It  is  argued 
that  while,  under  the  Federal  Code,  the  act  to  influence  which 
the  bribe  is  given  must,  under  the  terms  of  the  Code,  be  some 
act  within  the  scope  of  the  oflBcial  duties  of  the  person  bribed, 
it  is  only  necessary  under  the  District  Code  that  the  bribe 
should  be  given  to  one  who  assumes  a  duty  which  some  official 
is  authorized  to  perform.  We  are  unable  to  accept  this  conten- 
tion. 

The  word  "function"  is  defined  in  the  Century  Dictionary 
to  mean  the  fulfilment  or  discharge  of  a  set  duty  or  require- 
ment ;  the  exercise  of  a  faculty  or  office ;  that  which  one  is  bound 
or  which  is  one^s  business  to  do ;  business ;  office ;  duty ;  employ- 
ment. When,  therefore.  Congress  used  the  term  "official  func- 
tion," it  had  reference  to  acts  official  in  character,  something 
within  the  legal  duty  of  the  person  performing  them.  It  was 
well  known  that  the  word  "officer"  has  a  technical  signification, 
and  that  many  acts  or  duties  of  an  important  nature  are  legally 
intrusted  to  persons  not  officers  at  all.  It  was  to  cover  just  such 
a  situation  that  the  term  "official  function"  was  used.  The  log- 
ical result  of  the  government's  contention  is  indeed  startling. 
To  illustrate:  It  was  somebody's  duty  to  inspect  the  paper 
furnished  by  the  defendant's  corporation.  Under  the  govern- 
ment's contention,  if  a  person  not  connected  with  the  govern- 
ment service  in  any  way  had  assumed  to  inspect  such  paper  or 
any  consignment  thereof,  and  the  defendant,  under  the  mistaken 
belief  that  such  person  really  was  a  government  agent  or  em- 
ployee, had  offered  him  a  bribe,  the  offense  of  bribery  would 
have  been  complete.  Such  cannot  be  the  law.  Before  there  can 
be  an  official  function,  there  must  be  some  duty,  some  respon- 
sibility.   Thus,  in  State  v.  Butler,  178  Mo.  272,  77  S.  W.  560^ 
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the  court  say:  "There  is  no  rule  so  uniformly  adhered  to  by 
the  courts,  both  States  and  Federal,  as  the  one  ^that  there  can 
be  no  bribery  of  any  oflScial  to  do  a  particular  act,  unless  the 
law  requires  or  imposes  upon  him  the  duty  of  acting.'  "  See 
also  United  States  v.  Van  Leuven,  62  Fed.  62 ;  United  States  v. 
Ingham,  97  Fed.  935 ;  United  States  v.  Boyer,  85  Fed.  425 ; 
Benson  v.  United  States,  27  App.  D.  C.  331. 

The  case  of  People  v.  Jackson,  191  N.  Y.  293,  15  L.R.A. 
(N.S.)  1173,  84  N.  E.  66,  14  A.  &  E.  Ann.  Cas.  243,  the  gov- 
ernment contends,  sustains  its  view.  In  that  case  Jackson,  as  a 
coroner  of  the  city  of  New  York,  had  issued  a  warrant  for  the 
arrest  of  one  Alexander  upon  the  charge  of  homicide,  and  had 
thereafter  solicited  a  bribe  from  Alexander's  attorney  for  dis- 
missal of  the  case.  Jackson  was  convicted,  and  an  arrest  of 
judgment  was  sought  upon  the  ground  that  the  indictment  was 
fatally  defective  because  it  showed  that  the  death  occurred  in 
the  State  of  New  Jersey,  and  that  the  coroner  had  never  viewed 
the  body.  The  court  sustained  the  conviction  upon  the  ground 
that  every  function  the  defendant  had  attempted  to  discharge 
belonged  to  the  office  which  he  held;  in  other  words,  that  the 
subject-matter  was  within  the  general  scope  of  the  defendant's 
jurisdiction,  and  the  question  of  his  jurisdiction  in  the  particu- 
lar case  was  one  primarily  for  his  determination.  The  court 
said :  "This  case  is  not  like  some  of  those  relied  upon  by  the 
appellant,  where  there  was  not  only  no  jurisdiction  in  the  par- 
ticular case,  but  there  could  be  none  in  any  case,  because  the 
function  was  foreign  to  the  office,  and  could  not  be  exercised  by 
the  officer  under  any  circumstances."  It  will  be  seen  that  that 
case  is  in  no  way  inconsistent  with  the  views  we  have  expressed. 

But  this  indictment  avers  that  Zantzinger  was  an  officer  and 
employee  of  the  United  States,  that  is  to  say,  was  United  States 
postal  card  agent,  and  that,  under  and  by  virtue  of  his  employ- 
ment as  such  postal  card  agent,  and  the  orders  issu^  from  time 
to  time  by  the  Third  Assistant  Postmaster  General  and  by  the 
Postmaster  General  of  the  United  States,  he  was  the  agent  of 
the  Postmaster  General  in  the  premises,  and  as  such  agent  was 
charged  with  the  duty  of  inspecting  the  paper  furnished  by  the 
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defendant's  company.  In  answer  to  this  averment,  it  is  insist- 
ed on  behalf  of  the  defendant  that  an  examination  of  the  laws 
and  rules  and  regulations  applicable  to  the  PostofBce  Depart- 
ment and  to  the  Public  Printer  will  show  that  Zantzinger  was 
entirely  without  authority  to  inspect  such  paper  or  postal  cards 
made  herefrom.  Let  us  see.  Under  the  act  of  April  28,  1904, 
33  Stat  at  L.  440,  chap.  1759,  U.  S.  Comp.  Stat  Supp.  1909, 
p.  943,  there  was  created  the  office  of  purchasing  agent  for  the 
Postoffice  Department  The  incumbent  of  the  office  was  to  be 
appointed  by  the  President,  and  he  was  to  report  directly  to  the 
Postmaster  General.  The  statute  ordains  that  this  purchasing 
agent  '^shall,  under  such  regulations  not  inconsistent  with  ex- 
isting law,  as  the  Postmaster  G^eral  shall  prescribe,  and  sub- 
ject to  his  direction  and  control,  have  supervision  of  the  pur- 
chase of  all  supplies  for  the  postal  service."  It  is  further  pro- 
vided that  all  purchases,  advertisements,  and  contracts  for  sup- 
plies for  the  Postoffice  Department  shall  be  made  by  the  pur- 
chasing agent  in  the  name  of  the  Postmaster  General,  and  sub- 
ject to  his  approval.  It  will  be  observed  that  this  act  does  not 
purport  to  relieve  the  Postmaster  General  from  responsibility 
for  contracts  made  with  his  Department  On  the  contrary,  it 
expressly  provides  that  the  purchasing  agent  shall  be  subject  to 
his  direction  and  control,  and  that  all  contracts  shall  be  made 
subject  to  his  approval. 

Under  sec,  3916,  Rev.  Stat  U.  S.  Comp.  Stat  1901,  p.  2679, 
the  Postmaster  General  '^is  authorized  and  directed  to  furnish 
and  issue  to  the  public,  with  postage  stamps  impressed  upon 
them,  'postal  cards'  manufactured  of  good  stiff  paper,  of  such 
qualiiy,  form,  and  size  as  he  shall  deem  best  adapted  for 
general  use/'  This  statute  imposes  upon  the  Postmaster 
General  the  duty  of  issuing  postal  cards,  and  charges  him 
with  responsibility  as  to  their  quality.  Postal  card  agents 
have  long  been  recognized  by  Congress,  and  their  duties 
have  become  fixed  and  well  known.  See  sec  143  of  the 
postal  laws  and  regulations  of  1902,  and  note  thereto.  The 
postal  appropriation  act  of  March  1st,  1909,  35  Stat  at 
L.  668,  chap.  232,  U.  S.  Comp.  Stat  Supp.  1909,  p.  1017^ 
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contains  an  appropriation  of  $217,000  for  the  manufac- 
ture of  postal  cards.  This  is  followed  by  an  appropriation  "for 
pay  of  agents  and  assistants  to  examine  and  distribute  postal 
cards,  and  expenses  of  agency,  $8,360.'*  The  paper  which  the 
defendant's  company  was  to  furnish  the  government  was  a  par- 
ticular kind  of  paper  to  be  used  for  a  particular  purpose.  The 
contract  so  provided.  The  Public  Printer,  representing  one 
Department  of  the  government,  was  to  manufacture  that  paper 
for  another  Department  of  the  government  He  recognized,  as 
did  the  defendant's  company,  the  duty  laid  by  law  upon  the 
Postmaster  General.  He  knew,  as  did  the  defendant's  company, 
that  in  the  purchase  and  manufacture  of  this  paper  for  the 
Postoffice  Department  the  duty  thus  laid  upon  the  Postmaster 
General  must  be  recognized;  in  other  words,  while  under  gen- 
eral requisitions  by  any  of  the  Departments  upon  the  Public 
Printer  for  supplies  within  his  jurisdiction  to  furnish,  the  pro- 
visions of  the  act  of  January  12,  1895,  28  Stat  at  L.  601,  chap. 
23,  U.  S.  Comp.  Stat  1901,  p.  2536,  as  to  the  inspection  of 
paper  used  in  the  manufacture  or  preparation  of  those  supplies, 
would  exclusively  govern,  in  this  case  an  additional  and  inde- 
pendent inspection  was  required  of  the  head  of  the  Department 
for  which  the  work  was  done.  The  contract  of  the  defendant's 
<5ompany  recognized  all  this.  It  in  terms  requires  the  paper 
furnished  thereunder  to  conform  in  all  respects  to  the  specifi- 
cations theretofore  issued  by  the  Postmaster  General,  and  makes 
those  specifications  a  part  of  the  contract.  The  indictment  avers 
that  Zantzinger,  imder  and  by  virtue  of  his  employment  as  such 
postal  card  agent,  and  the  orders  issued  from  time  to  time  by 
the  Third  Assistant  Postmaster  General  and  by  the  Postmaster 
General  of  the  United  States,  was  the  agent  of  the  Postmaster 
General  mentioned  in  said  specifications,  and,  as  such  agent, 
charged  with  the  duty  of  inspecting  postal  cards  and  the  paper 
from  which  they  were  made.  We  think  this  averment  shows 
that  Zantzinger,  in  the  acts  mentioned,  was  charged  with  an  of- 
ficial duty,  and  that  in  the  performance  of  this  duty  he  was  act- 
ing in  an  official  function. 

But,  it  is  insisted,  even  assuming  that  the  Postmaster  Qen- 
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eral  was  charged  with  the  duty  of  inspecting  the  paper  fur- 
nished by  the  defendant's  company,  that  duty  under  the  stat- 
ute must  be  performed  exclusively  by  the  purchasing  agent. 
We  think  this  contention  unsound.  While  the  purchasing  agent, 
under  the  direction  and  control  of  the  Postmaster  General,  is 
to  have  supervision  of  the  purchase  of  all  supplies  for  the  Post- 
oflSce  Department,  whether  under  contract  or  not,  it  is  apparent 
that  it  would  be  a  physical  impossibility  for  him  to  perform 
his  general  duties  and  at  the  same  time  make  the  continuing  in- 
spections required  under  the  various  contracts  of  his  Depart- 
ment. All  contracts  must  be  made  in  the  name  of  the  Post- 
master General,  and  responsibility  therefor  rests  primarily  up- 
on that  official.  The  purchasing  agent  is  at  all  times  subject  to 
his  direction  and  control.  If  a  contract  has  been  made,  it  is 
apparent  that  someone  must  supervise  its  execution.  It  is  equal- 
ly apparent,  as  above  suggested,  that  it  would  be  impossible  for 
the  purchasing  agent  to  supervise  in  person  the  execution  of  all 
contracts  with  the  Postoffice  Department.  The  Postmaster  Gen- 
eral re<x)gnized  this,  and  Congress  recognized  it.  The  appro* 
priation  for  the  pay  of  postal  card  agents,  to  which  reference 
has  been  made,  and  which  was  in  usual  form,  taken  in  connec* 
tion  with  said  sec.  3916,  Rev.  Stat  fully  authorized  the  Post- 
master General  to  impose  upon  Zantzinger  the  duties  set  forth  in 
the  indictment,  and  those  duties  did  not  in  any  way  conflict  with 
the  duties  of  the  purchasing  agent  It  must  be  noted  that  the 
above  appropriation  for  postal  card  agents  "to  examine  and  dis- 
tribute postal  cards"  follows  the  act  creating  the  office  of  pur- 
chasing agent.  Moreover,  it  was  quite  competent  for  the  Post- 
master General  to  require  an  inspection  additional  to  and  inde- 
pendent of  that  made  by  the  purchasing  agent  Or  he  might 
have  imposed  upon  Zantinger  the  duty  of  making  an  inspection 
in  aid  of  the  purchasing  agent. 

The  point  is  also  made  that  the  contract,  or,  more  properly 
speaking,  the  aarangement,  between  the  Public  Printer  and 
the  Postoffice  Department,  being  for  more  than  one  year,  was 
for  that  reason  void,  and  hence,  it  is  insisted,  the  inspection  by 
Zantzinger  was  an  idle  thing.    We  do  not  deem  it  necessary  to 
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inquire  whether  justification  for  the  four  years'  arrangement 
between  the  PostoflSce  Department  and  the  Public  Printer  can 
be  found  in  the  statutes.  Authority  to  enter  into  such  an  ar- 
rangement for  a  period  of  one  year  is  not  disputed.  The  Post- 
master General  and  the  Public  Printer  are  oflScers  of  the  gov- 
ernment, and  the  arrangement  they  entered  into  was  for  the 
benefit  of  the  government  Through  them  the  government  was 
really  dealing  with  itself.  They  did  not  attempt  to  bind  the 
government  for  the  actual  purchase  of  a  pound  of  postal  card 
paper  not  already  appropriated  for.  Why,  then,  should  we  not 
recognize  their  mutual  arrangement  to  the  extent  of  their  au- 
thority to  mak0  it  ?  We  perceive  no  reason  why  their  arrange- 
ment as  to  the  manufacture  into  postal  cards  of  the  paper  to  be 
furnished  under  the  contract  of  the  defendant's  company  should 
not  be  respected  even  if  it  be  conceded  arguendo  that  they  were 
without  authority  to  enter  into  an  arrangement  for  a  longer 
period.  In  other  words,  the  mere  declaration  by  these  two 
agents  of  the  government  of  an  intent  to  continue  their  arrange- 
ment for  four  years,  for  such  is  the  effect  of  their  so-called  con- 
tract, does  not  invalidate  what  was  done  during  the  first  year. 
Under  the  contract  with  the  defendant's  company,  postal  card 
paper  was  to  be  furnished  for  a  period  allowed  by  law.  Under 
that  contract,  as  well  as  under  the  arrangement  between  the  two 
Departments,  the  responsibility  of  the  Postmaster  General  was 
recognized,  and  it  was  agreed  that  he  should  have  supervision 
over  its  execution.  Zantzinger,  it  is  averred,  was  the  agent  of 
the  Postmaster  General  in  inspecting  that  paper.  He  was  there- 
fore charged  with  an  official  duty,  in  the  performance  of  which 
he  was  acting  in  an  official  function. 

The  further  point  is  made  that  the  indictment  on  its  face 
shows  that  no  crime  was  committed.  This  contention  rests  upon 
the  averment  in  the  second  count  in  respect  to  the  manner  in 
whidi  the  allied  bribery  was  accomplished.  In  our  view,  the 
averments  relating  to  the  circumstances  surrounding  the  send- 
ing of  the  money  to  Zantzinger,  together  with  the  averment  re- 
specting the  intent  with  which  it  was  sent,  are  amply  sufficient 
to  make  a  prima  facie  case  against  the  defendant. 

Judgment  affirmed.  Affirmed. 
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Appeal  and  Ebbob;  Hbstbainino  Obdeb  Piendino  Appeal  ;  Indians. 

1.  During  the  pendency  in  this  court    of  an  appeal  from  a  decree  sustain- 

ing a  demurrer  to  and  dismissing  a  bill  in  equity  by  certain  Indians 
against  the  Secretary  of  the  Interior,  to  enjoin  him  from  distribut- 
ing tribal  funds,  an  order  was  made  by  this  court  on  the  application 
of  the  appellants,  restraining  the  appellee  from  distributing  the 
funds  until  the  appeal  should  be  determined. 

2.  Under  the  act  of  Congress  of  July  I,  1902   (32  Stat  at  L.  716,  chap. 

1375) ;  April  26,  1906  (34  Stat,  at  L.  137,  chap.  1876) ;  and  June  21, 
1906  (34  Stat  at  L.  325,  chap.  3504),  relating  to  the  lands  and 
funds  of  the  Cherokee  tribe  of  Indians,  the  members  of  the  tribe  en- 
rolled for  allotment  as  of  September  1,  1902,  did  not  become  the 
owners  as  tenants  in  common  of  the  undivided  community  or  tribal 
property  to  the  exclusion  of  after-bom  members  of  the  tribe;  but 
control  was  retained  by  the  Federal  government  in  the  property 
until  such  time  as  the  enrolment  of  members  should  be  complete, 
and  until  final  dissolution  of  the  tribal  government 

No.  2311. 

This  was  an  appeal  by  the  complainants  from  a  decree  of 
the  Supreme  Court  of  the  District  of  Columbia  sustaining  de- 
murrers to  and  dismissing  a  bill  in  equity  against  the  Secre- 
tary of  the  Interior  and  the  Secretary  of  the  Treasury  for  an 
injunction. 

Pending  the  hearing  on  the  merits,  namely,  on  June  1,  1911, 
this  Court  made  the  following  order:  "Upon  application  of 
the  appellants,  it  is  this  1st  day  of  June,  1911,  ordered  that  a 
temporary  injunction  issue  in  this  case  enjoining  and  restrain- 
ing the  appellee,  Walter  L.  Fisher,  Secretary  of  the  Interior, 
from  issuing  any  certificate  of  allotment,  deed,  grant,  or  patent 
conveying  or  attempting  to  convey  any  of  the  lands  remaining 
unallotted,  under  the  act  of  July  1st,  1902,  being  the  lands  de- 
scribed in  the  bill  of  complaint  herein,  and  from  distributing. 
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any  of  the  funds  now  in,  or  hereafter  to  be  received  into,  the 
possession  of  the  Treasury  of  the  United  States  as  Cherokee 
funds,  to  any  person  or  persons  bom  since  September  Ist,  1902. 
That  said  temporary  injunction  enjoining  and  restraining  the 
said  Secretary  of  the  Interior  shall  be  and  continue  in  force  un- 
til the  Ist  Monday  of  October,  1911,  at  which  time,  or  as  soon 
thereafter  as  counsel  can  be  heard,  the  question  whether  said 
injunction  shall  be  continued  in  force  pending  the  final  dispo- 
sition of  the  case  shall  be  considered  and  determined  by  the 
court.  Copy  of  this  order,  together  with  the  writ  of  injunc- 
tion, shall  be  forthwith  served  on  the  appellee,  the  said  Walter 
L.  Fisher,  Secretary  of  the  Interior. 

On  October  1,  1911,  a  motion  to  continue  the  temporary  in- 
junction until  further  order  was  made  by  Mr.  J,  J.  Hemphill, 
of  counsel  for  the  appellants ;  and  Mr,  F,  W,  Clements  for  the 
appellees  appeared  in  opposition  thereto.  The  Court  granted 
the  motion. 

On  October  9,  1911,  the  appeal  was  submitted  on  the  merits, 
and  it  was  decided  November  6,  1911. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows: 

This  is  an  appeal  from  a  decree  of  the  supreme  court  of  the 
District  of  Columbia,  sustaining  demurrers  and  dismissing  the 
bill,  in  equity  cause  No.  29,926. 

The  bill  was  filed  by  Levi  B.  Gritts,  Richard  M.  Wolfe,  and 
Frank  J.  Boudinot,  for  themselves,  and  for  and  on  behalf  of  all 
Cherokees  enrolled  for  allotment  as  of  September  1,  1902,  un- 
-der  the  act  of  Congress  approved  July  1,  1902  (32  Stat  at  L. 
716,  chap.  1375). 

The  complainants  are  residents  of  Oklahoma,  Cherokees  by 
blood,  and  were  enrolled  for  allotment  as  of  September  1,  1902, 
under  the  said  act. 

The  complainants  aver  that  the  said  act  was  accepted  and 
Agreed  to  by  the  Cherokees  by  popular  vote  on  August  7,  1902, 
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and  duly  proclaimed  on  August  12,  1902 ;  that  the  members 
of  the  Cherokee  tribe  living  on  September  1,  1902,  became 
thereby,  on  that  date,  the  equal  owners,  as  individuals,  of  all 
the  property  real  and  personal,  which  had  theretofore  been 
owned  by  them  as  a  community ;  that  all  the  tribe  living  on  said 
date,  numbering  about  36,000,  were  duly  enrolled;  and  that 
thereupon  each  became  entitled  to  an  equal  distributive  share 
of  all  said  property,  to  the  exclusion  of  all  other  persons  what- 
soever. 

They  further  aver  that  it  was  provided  by  said  agreement 
that  there  should  be  given  an  allotment  of  land  equal  in  value 
to  110  acres  of  average  allottable  lands,  to  each  of  said  persons 
so  enrolled  as  of  September  1,  1902,  to  be  selected  by  him  or  his 
legal  representative ;  and  provided  that,  if  any  individual  so  en- 
rolled should  die  after  September  1,  1902,  before  receiving  his 
allotment,  his  said  allotment,  together  with  his  proportionate 
part  of  all  the  other  property  of  said  tribe,  should  descend  to 
his  heirs. 

They  further  aver  that  after  the  said  allotment  is  made  to 
the  36,000  persons  enrolled,  and  entitled  thereto,  there  will  be 
about  440,000  acres  of  such  average  lands  left  as  surplus,  and 
about  $2,500,000  in  money  in  the  Treasury,  belonging  to  the 
said  allottees. 

The  complainants  aver  that  by  sec.  16  of  the  act  of  April  26, 
1906  (34  Stat,  at  L.  137,  chap.  1876),  it  was  provided  that 
after  allotments  had  been  made  in  accordance  with  the  said  act 
of  July  1,  1902,  the  residue  of  lands  remaining  unallotted 
should  be  sold  by  the  Secretary  of  the  Interior,  and  the  proceeds 
added  to  the  fund  in  the  Treasury  of  the  United  States;  and 
after  paying  all  just  charges,  the  remainder  of  such  fund  should 
be  distributed  per  capita  by  the  Secretary  of  the  Interior  to  the 
members  then  living,  and  to  the  heirs  of  deceased  members 
whose  names  appear  upon  the  finally  approved  rolls. 

They  claim  that  by  the  said  acts  of  July  1,  1902,  and  April 
26,  1906,  the  persons  enrolled  as  of  September  1,  1902,  became 
the  exclusive  and  absolute  owners  of  all  the  lands  and  all  the 
funds  formerly  belonging  to  the  Cherokee  tribe  \  and  that  it  was 
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the  duty  of  the  defendant,  the  Secretary  of  the  Interior,  after 
making  allotments  as  provided  by  said  act  of  July  1,  1902,  to 
convert  the  remainder  of  the  lands  unallotted  into  money,  and 
add  the  same  to  the  said  Cherokee  fund,  and  to  distribute  it 
per  capita  to  the  complainants  and  those  on  whose  behalf  this^ 
suit  is  brought,  and  their  heirs,  to  the  exclusion  of  all  other  per- 
sons. 

Notwithstanding  this,  they  aver  that  the  said  Secretary  haa 
allotted  and  patented  part  of  the  said  surplus  lands  to  one  or 
more  persons  bom  since  September  1,  1902,  and  that  he  is^ 
about  to  allot  and  patent  all  the  remaining  surplus  lands  owned 
by  the  complainants  and  those  they  represent,  to  children  bom 
since  September  1,  1902 ;  and  that  he  has  decided  to  distribute 
a  large  part  of  the  funds  owned  by  the  complainants  and  held 
in  the  Treasury,  to  said  minor  children  bom  since  September  1^ 
1902,  all  without  the  consent  of  the  complainants,  and  in  viola- 
tion of  their  indefeasible  property  rights  in  the  premises. 

That  he  will,  unless  enjoined  and  restrained,  order  and  di- 
rect the  allotment  of  all  the  surplus  lands  owned  by  the  com- 
plainants, to  6,610  children  bom  after  September  1,  1902,  and 
will  order  the  distribution  of  a  large  part  of  the  funds  in  the 
Treasury  owned  by  complainants  to  said  minor  children,  in  vio- 
lation of  the  rights  of  the  complainants ;  and  that  the  defend- 
ant, the  Secretary  of  the  Treasury,  will,  unless  enjoined  and 
restrained,  pay  out  of  the  said  funds  in  the  Treasury  a  large  sum 
of  money  to  said  children. 

That  the  aggregate  value  of  the  lands  and  funds  belonging  to- 
the  complainants  and  the  other  persons  enrolled  as  of  Septem- 
ber 1,  1902,  about  to  be  so  allotted  and  paid  out  to  said  chil- 
dren in  violation  of  law,  is  about  $1,000  to  each  of  said  chil- 
dren, making  in  all  more  than  $5,500,000. 

They  aver  that  they  became,  by  said  act  of  July  1,  1902,  vest- 
ed with  an  absolute  and  indefeasible  right  and  title  to  all  lands 
and  fimds  of  the  former  Cherokee  Nation,  with  individual  es- 
tates of  inheritance  thereunder,  and  that  by  the  said  proposed 
action  of  the  Secretary  of  the  Interior  and  of  the  Secretary  of 
the  Treasury,  they  will  be  deprived  of  such  property  as  remains. 
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unallotted  and  undistributed  under  the  terms  of  said  act  and 
Cherokee  agreement  of  July  1,  1902,  without  due  process  of 
law. 

They  therefore  pray  for  an  injunction  against  the  defend- 
ants, to  prohibit  them  from  disposing  of  the  said  property 
against  the  claims  of  the  complainants,  and  to  require  the  Sec- 
retary of  the  Interior  to  cancel  the  allotments  and  patents  made 
to  any  children  bom  since  September  1,  1902 ;  and  to  require 
him  to  proceed  with  the  sale  of  the  surplus  lands,  and  the  pay- 
ment of  the  proceeds  into  the  Treasury  for  the  benefit  of  the 
complainants  and  those  they  represent ;  and  that  the  defendants 
may  both  be  required,  after  such  sale  and  deposit,  to  pay  out 
and  distribute  all  such  moneys  to  the  complainants  and  other 
Cherokees  enrolled  under  the  said  act  and  agreement  of  July 
1,  1902,  per  capita,  in  accordance  with  the  provisions  thereof. 

The  defendants  filed  separate  demurrers  to  the  bill,  for  want 
of  equity,  claiming  that  the  complainants  have  no  right  or  in- 
terest which  entitles  them  to  the  relief  sought. 

These  demurrers  were  sustained,  and  the  bill  was  dismissed, 
and  complainants  have  appealed  to  this  court 

Mr.  J.  J.  Hemphill,  Mr.  W.  H.  Robeson,  Mr.  D.  B.  Hender- 
son, and  Mr.  C.  C.  Calhoun  for  appellants. 

Mr.  F.  W.  Clement,  Mr.  C.  R.  Wilson,  Mr.  R.  8.  Huidekop- 
er,  Mr.  Chas.  W.  Cobb,  Mr.  C.  Edwwrd  Wright,  and  Mr.  Wm. 
W.  Hastings  for  the  appellee. 

Mr.  Justice  Barnaed,  of  the  Supreme  Court  of  the  District 
of  Columbia,  who  sat  with  the  Court  in  the  place  of  Mr.  Jus- 
tice Van  Orsdel,  delivered  the  opinion  of  the  Court : 

Under  the  said  act  of  July  1,  1902,  the  tribal  government  of 
the  Cherokee  Nation  was  to  continue  until  March  4,  1906.  All 
revenues  belonging  to  the  tribe  were  to  be  collected  by  an  oflicer 
appointed  by  the  Secretary  of  the  Interior,  and  all  moneys  be- 
longing to  the  tribe  were  to  be  paid  out  under  the  direction  of 
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the  Secretary  of  the  Interior,  and  he  was  to  cause  to  be  paid 
out  all  just  indebtedness  of  the  tribe  existing  at  the  date  of  the 
ratification  of  the  said  act,  before  any  pro  rata  distribution  could 
be  made. 

The  act  does  not  expressly  declare  what  the  Secretary  shall 
do  with  the  remaining  land,  after  making  the  allotments  of  110 
acres  to  each  member  of  the  tribe  properly  enroUed;  but  we 
think  it  may  be  assumed  that  so  long  as  the  tribal  government 
was  to  continue,  Congress  intended  that  the  community  property 
not  allotted  should  remain  community  property,  and  that  the 
common  charges  and  expenses  should  be  paid  therefrom  before 
such  surplus  would  be  distributable  to  the  individuals. 

The  said  act  of  April  26, 1906,  however,  provides  for  the  par- 
tition of  the  remaining  land  by  sale,  and  for  the  payment  of  the 
proceeds  into  the  Treasury.  If  this  had  been  the  only  provision 
of  the  new  legislation,  we  think  the  contention  of  the  complain- 
ants would  be  correct,  and  that  they  would  be  entitled  to  receive 
all  the  net  proceeds  of  sales  and  the  balance  of  funds  remaining 
in  the  Treasury;  but  the  same  act  extends  the  time  for  com- 
pleting the  rolls,  and  authorizes  the  enrolment  of  additional 
members  of  the  tribe,  to  wit,  all  minor  children  living  on  March 
4,  1906,  whose  parents  had  been  enrolled,  or  whose  applications 
for  enrolment  were  pending  on  April  26,  1906 ;  and  directs  that 
allotments  shall  be  made  to  such  children,  illegitimate  children 
taking  the  status  of  the  mother ;  and  it  provides  for  equality,  by 
payments  in  cash,  if  the  lands  are  not  sufficient  for  making  such 
allotments. 

This  act  of  April  26,  1906,  was  amended  by  the  act  of  June 
21,  1906  (34  Stat  at  L.  325,  chap.  3504),' and  in  the  last- 
named  act  (34  Stat,  at  L.  340,  chap.  3504),  some  other  names 
were  added  to  the  roll  of  the  Cherokees  entitled  to  shares  of 
said  tribal  property. 

This  legislation  clearly  indicates  in  our  opinion,  that  Con- 
gress intended  to  retain  control  of  the  surplus  lands  and  funds 
of  the  Cherokee  tribe  until  such  time  as  the  enrolment  of  mem- 
bers should  be  complete,  and  until  the  final  dissolution  of  the 
tribal  government  We  think  it  had  the  undoubted  right  to  so 
retain  control,  not  only  of  the  Indians  themselves  (as  is  provided 
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by  the  said  acts,  which  limit  their  right  to  dispose  of  or  lease 
their  several  parcels  of  land  after  allotment  to  them),  but  of  the 
tribal  government,  the  roll  of  members,  and  of  the  undivided 
property  of  the  community  or  tribe;  and  that  Congress  did  not,, 
by  said  act  of  July  1,  1902,  intend  to  constitute  the  complain- 
ants and  those  they  represent,  the  exclusive  owners,  as  tenants 
in  common,  of  the  undivided  community  or  tribal  property. 

Being  of  that  opinion,  from  a  careful  consideration  of  the 
statutes  and  authorities,  we  find  that  the  decree  of  the  learned 
justice  of  the  Supreme  Court  of  the  District  of  Columbia,  sus- 
taining the  demurrers  and  dismissing  the  bill,  was  correct,  and 
the  same  will  therefore  be  affirmed.  Affirmed. 

Thereafter,  on  motion  of  the  appellees  the  decree  of  this  court 
was  amended  so  as  to  dissolve  the  preliminary  injunction  grant- 
ed before  the  hearing  on  the  merits. 

On  November  17,  1911,  on  application  of  the  appellants,  an 
appeal  to  the  Supreme  Court  of  the  United  States  was  allowed. 


CHAPMAN  V.  CAPITAL  TKACTION  COMPANY.* 


Stbeet  Railwatb;  Negligence;  Contbibutobt  Negligence;  Evidence; 
Appeal  and  Eebob;  Objectionb  and  Exceptions;  Teial;  Instruc- 
tions AND  ChABGE  to  JUBT. 

1.  In  an  action  against  a  street  railway  company  by  a  passenger  whose 

fingers  were  struck  and  injured  by  a  trolley  pole  as  she  was  pointing 
out  of  the  open  window  of  a  car,  it  is  not  error  for  the  trial  court  to 
refuse  to  permit  a  witness  for  the  plaintiff  to  testify  that  in  resting 
her  arm  on  the  crossbars  of  the  window  she  followed  the  usual  habit 
of  passengers  on  the  car,  especially  where  the  witness  had  never 
traveled  in  a  car  of  similar  type  before. 

2.  It  is  not  negligence,  as  a  matter  of  law,  for  an  electric  railway  company, 

OB  placing  in  service  wider  cars  than  those  theretofore  in  use,  to 
fail  to  give  direct  notice  or  warning  to  passengers  of  the  danger  ol 

*(Mrrier§  —  drntrilmtary  NegUgenoe. — Upon  the  question  of  the  neg- 
ligence of  a  passenger  inside  of  street  car,  in  exposing  part  of  his  body  be- 
yond side  of  ear,  see  note  to  Otorgetwcn  d  T,  R,  Co,  v.  Smith,  5  L.R^. 
(N.8.)  274;  as  to  measure  of  diligence  required  toward  passenger  on  street 
railway,  see  note  to  Omaha  Street  R.  Co,  v.  Boeaen,  4  L.H.A.(N.S.)  122. 
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contact  with  the  trolley  poles  resulting  from  the  increased  width  of 
the  car. 
J3,  Refusal  of  the  trial  court  to  permit  a  witness  for  the  plaintiff  to  testify 
as  to  how  long  a  particular  type  of  car  had  been  in  use  on  the  de- 
fendant's line  is  not  prejudicial  error,  in  an  action  against  an  elec- 
tric railway  company  by  a  passenger  whose  fingers  were  struck  and 
injured  by  a  trolley  pole  as  she  pomted  out  of  an  open  window,  where 
it  is  an  admitted  fact  that  the  car  was  a  new  one,  of  greater  width 
than  those  formerly  in  use,  but  it  was  the  first  time  the  plaintiff 
had  ridden  in  one  of  the  new  type  of  cars. 

4.  Where  the  width  of  the  space  between  the  defendant's  tracks  at  the 

place  of  the  injury  has  been  shown  in  such  a  personal  injury  action 
against  an  electric  railway  company,  evidence  offered  on  behalf  of 
the  plaintiff,  that  beyond  the  place  of  the  injury  the  width  between 
the  tracks  was  the  same,  is  irrelevant. 

5.  On  an  appeal  by  the  plaintiff  from  a  judgment  on  verdict  for  the  de- 

fendant on  the  issue  of  negligence  in  a  personal  injury  action,  error 
on  the  part  of  the  trial  court  in  the  exclusion  of  evidence  that  the 
plaintiff  was  unable  to  pursue  her  avocation  as  the  result  oi  her 
injuries  will  not  justify  the  reversal  of  the  judgment. 

■4.  An  assignment  of  error  to  the  effect  that  the  trial  court  erred  in  refus- 
ing each  of  several  special  instructions  asked  by  the  plaintiff,  and 
in  granting  each  of  specified  prayers  asked  by  the  defendant,  violates 
rule  8  of  this  court,  that  errors  assigned  shall  be  separately  and 
specifically  stated.  (Citing  Diatriot  of  Columbia  v.  Robinson,  14  App. 
D.  C.  512;  Hartman  v.  Ruby,  16  App.  D.  C.  45;  and  Clerks*  Invest. 
Co,  V.  Sydnor,  19  App.  D.  C.  89.) 

7.  A  judgment  will  not  be  reversed  for  the  refusal  of  the  trial  court  to 
grant  instructions  asked  by  the  unsuccessful  party  as  to  the  degree 
of  care  required  of  the  defendant,  where  the  charge  of  the  court  to 
the  jury  clearly  stated  the  degree  of  care  required. 

B.  In  an  action  against  an  electric  railway  company  by  a  passenger  whose 
hand,  which  she  had  extended  out  of  the  open  window  of  the  oar, 
was  struck  by  a  trolley  pole,  it  is  not  error  for  the  trial  court  to 
refuse  an  instruction  asked  by  the  plaintiff  to  the  effect  that  the  fail- 
ure of  the  defendant  to  give  notice  to  its  passengers  of  the  prox- 
imity of  the  pole  was  such  negligence  as  to  preclude  contributory 
negligence  on  the  part  of  the  plaintiff  in  so  extending  her  hand  out- 
side of  the  car. 

9.  It  is  not  error  for  the  trial  court  to  refuse  an  instruction  asked  by  the 
plaintiff  in  a  personal  injury  action  against  an  electric  railway  com- 
pany, to  the  effect  that  the  jury  may  take  into  consideration  their 
own  personal  experience  and  observation  of  the  common  habit  of 
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passengers  to  rest  their  arms  on  the  bases  of  windows,  and,  when 
the  windows  are  open,  to  extend  their  arms  slightly  outside  of  the 
car;  especially  where  there  is  no  evidence  of  any  such  habit  or  prac- 
tice of  passengers. 

10.  A  judgment  on  verdict  in  a  personal  injury  action  will  not  be  reversed 

on  an  appeal  by  the  plaintiff  because  of  the  refusal  of  the  trial  court 
to  grant  an  instruction  asked  by  the  plaintiff  on  the  subject  of  the 
measure  of  damages,  where  the  instruction  was  not  different  from  the 
charge  of  the  court  on  the  subject. 

11.  In  a  personal  injury  action  against  an  electric  railway  company  by 

a  passenger,  it  is  not  error  for  the  trial  court  to  g^ant  an  instruction 
asked  by  the  defendant  to  the  effect  that  no  presumption  of  negli- 
gence ofk  the  defendant's  part  arose  from  the  mere  happening  of  the 
accident,  and  that  the  burden  of  showing  such  negligence  was  on  the 
plaintiff,  where  the  injury  to  the  plaintiff  did  not  occur  through  any 
accident  to  the  means  of  transportation,  and  where  it  does  not  appear 
that  there  are  any  facts  relating  to  the  cause  of  the  injury  which  are 
peculiarly  within  the  knowledge  of  the  defendant  that  would  justify 
the  presumption  of  negligence.  (Distinguishing  Weaver  v.  Baltinuore 
d  0,  R,  Co.  3  App.  D.  C.  436;  City  d  Suburban  R.  Co.  v.  Svedborg, 
20  App.  D.  C.  543,  and  Sullivan  v.  Capital  Traction  Co.  34  App.  D. 
C.  367. 

12.  Where,  in  an  action  against  an  electric  railway  company  by  a  pas- 

senger who  was  injured  by  a  trolley  pole  striking  her  arm,  which  she 
had  extended  through  the  open  window  of  the  car,  the  trial  court 
granted  an  instruction  asked  by  the  defendant,  the  general  purpose 
of  which  was  to  submit  the  question  of  the  plaintiff's  contributory 
negligence  to  the  jury,  the  test  given  in  the  instruction  being  whether 
an  ordinarily  prudent  person  would  under  similar  circumstances  have 
done  as  she  did,  it  was  held  that,  in  view  of  the  language  and  pur- 
pose of  the  instruction,  taken  in  connection  with  the  court's  charge 
to  the  jury  on  the  same  subject,  that  an  expression  in  the  instruc- 
tion to  the  effect  that  the  presence  of  bars  across  the  window  was  a 
warning  to  the  plaintiff  that  it  was  dangerous  for  her  to  project  any 
part  of  her  body  beyond  the  bars,  did  not  have  the  effect  of  taking 
from  the  jury  the  question  of  fact  as  to  whether  such  act  on  her  part 
constituted  negligence. 

13.  Where  the  charge  of  the  trial  court  leaves  a  question  to  the  jury  to 

determine,  the  fact  that,  by  a  granted  instruction,  the  court  indicated 
its  opinion  on  the  subject,  will  not  constitute  error.  (Following 
Washington  Gaslight  Co,  v.  Poore,  3  App.  D.  C.  127 ;  Maxey  v.  United 
States,  30  App.  D.  C.  63.) 

14.  Where  there  is  objection  to  a  part  of  an  instruction  asked,  the  objec- 

tion to  the  instruction  should  not  be  general,  but  should  point  out 
Vol.  XXXVII.— 31. 
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the  objectionable  part  of  the  inatniction,  so  as  to  give  the  court  an 
opportunity  to  modify  the  instmction  accordingly.  (Following  Mo- 
Dermott  v.  Severe,  25  App.  D.  C.  270,  s.  c.  202  U.  S.  600,  50  L.  ed. 
1162,  26  Sup.  Ct.  Rep.  709;  and  W,  T,  Walker  Furniture  Co,  t. 
Dyson,  32  App.  D.  C.  90,  19  LJR.A.(N.S.)   606.) 

No.  2219.    Submitted  October  11,  1911.    Decided  November  6,  1911. 

HsARiim  on  an  appeal  by  the  plaintiff  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia,  on  verdict, 
in  an  action  to  recover  damages  for  personal  injuries. 

Affirmed. 

The  CoTTBT  in  the  opinion  stated  the  facts  as  follows : 

This  is  an  action  begun  in  the  supreme  court  of  the  District 
by  Lillian  M.  Chapman  against  the  Capital  Traction  Company, 
to  recover  damages  for  injuries  sustained  while  a  passenger  on 
defendant's  car.  The  plaintiff's  evidence  tended  to  show  that 
on  the  afternoon  of  Sunday,  July  18,  1909,  she  entered  a  car 
of  defendant  at  New  York  avenue  and  15th  street  to  ride  to 
Chevy  Chase.  It  was  a  large  new  car  of  the  "pay  as  you  enter" 
type.  She  took  a  seat  next  to  the  window,  and  put  her  left 
«rm  on  the  top  one  of  the  bars  crossing  the  windows.  It  was 
comfortable  to  do  so.  The  car  ran  on  14th,  U  street,  and  Con- 
necticut avenue.  At  Woodley  lane  plaintiff  was  looking  out 
of  the  window,  and  spoke  to  her  companion  of  a  house  in  the 
course  of  construction  there.  Her  left  arm  was  still  on  the  top 
bar  of  the  window.  She  pointed  with  her  hand  to  the  house, 
and  her  fingers  were  struck  by  a  trolley  pole.  They  were  bent 
back  fracturing  the  small  bones  of  the  wrist  and  the  end  of  the 
radius.  The  injury  was  serious  and  its  effects  permanent.  It 
was  a  clear,  warm  day  and  all  windows  were  down.  .  The  con- 
ductor and  motorman  were  at  their  positions  in  the  rear  and 
front  of  the  car,  respectively,  where  their  duties  compel  them 
to  remain.  The  overhead  wire  began  at  Eock  Creek  bridge  and 
was  supported  from  poles  set  between  the  two  tracks  at  inter- 
vals of  about  100  feet     The  pole,  number  216,  which  struck 
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plaintiff^s  hand,  is  near  Woodley  road.  Its  outer  edge  is  dis- 
tant 4  feet  lOf  inches  from  the  center  of  the  northbound  track, 
on  which  the  car  was  running,  and  5  feet  IJ  inches  from  the 
center  of  the  southbound  track.  A  rim  on  the  pole,  6  feet  from 
the  ground,  is  IJ  inches  thick.  Poles  214,  215,  and  218  are 
a  "little  farther  away"  from  the  northbound  track;  pole  217 
is  exactly  the  same  distance.  The  space  between  the  tracks 
narrows  from  the  "Zoo"  to  the  curve,  where  they  turn  to  cross 
the  bridge.  The  width  of  the  car  from  bar  to  bar  was  8  feet 
lOf  inches.  Older  cars  of  different  type  measured  7  feet  9^ 
inches  in  width,  outside  measurement  Two  others  were  & 
feet  2  inches  wide  from  handle  bar  to  handle  bar.  Plaintiff 
and  her  companion,  who  was  a  witness  for  her,  had  previously 
ridden  to  Chevy  Chase  on  the  cars  last  above  described,  but 
had  never  been  in  one  of  the  larger  cars  before.  The  windows 
of  this  car  are  crossed  by  four  iron  rods,  one-half  inch  in  di- 
ameter, fastened  on  the  outside.  The  rods  are  parallel  and 
about  3  inches  apart,  and  the  distance  from  the  window  sill 
to  the  top  of  the  fourth  rod  is  14  inches,  and  13J  inches  from, 
the  lower  edge  of  the  window  sash,  when  opened.  The  dis- 
tance from  the  top  rod  to  the  front  of  the  car  seat  is  22  inches 
and  to  the  back  23^  inches.  The  top  bar  came  below  the  shoul- 
der of  the  plaintiff,  and  she  had  to  raise  her  elbow  to  rest  her 
arm  upon  it.  The  distance  between  it  and  the  rim  of  the  trol- 
ley pole  with  which  plaintiff's  fingers  came  in  contact  is  be- 
tween 4rJ  and  6  inches.  Plaintiff  knew  that  there  was  an  over^ 
head  trolley  wire  from  the  bridge  outwards,  supported  by  poles 
between  the  tracks.  There  was  no  printed  or  written  notice  of 
danger  from  the  proximity  of  the  poles,  and  no  one  of  de- 
fendant's employees  called  attention  to  such  danger.  Defend- 
ant's evidence  tended  to  show  that  the  new  cars  were  of  the* 
ordinary  type  in  use  upon  suburban  roads.  That  the  details; 
of  construction  were  considered  with  care  after  the  examina- 
tion of  cars  on  other  lines ;  and  after  consideration  by  car  build- 
ers, the  rods  were  adopted  as  the  best  method  of  protecting  the 
car  windows.  The  windows  could  have  been  closed  with  glass 
or  with  a  fine  screen,  but  that  would  have  rendered  the  caxs 
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less  comfortable.  The  height  of  the  protection  is  governed  by 
the  natural  position  of  a  passenger's  arm  in  sitting  so  that  it 
would  come  well  above  the  sill,  and  the  hand  could  not  be  thrown 
out  of  the  car  without  striking  an  obstruction.  "The  distance 
between  the  window  guards  is  governed  as  being  the  distance 
through  which  the  hand  cannot  be  placed  without  touching  the 
bars,  and  making  the  passenger  aware  that  the  bar  is  there; 
the  idea  being  as  soon  as  the  bar  is  brought  to  the  attention  of 
the  passenger,  that  it  is,  in  itself,  a  warning  to  the  passenger 
that  the  hands  or  heads  or  anything  else  should  not  be  placed 
outside  the  window. '^  The  top  bar  is  not  so  high  that  the  hand 
could  not  be  put  outside  the  window,  but  so  that  it  cannot  be  put 
out  without  touching  the  bar  and  making  the  person  aware  that 
it  is  there.  In  selecting  this  method  of  protection,  the  defend- 
ant's officers  were  aware  that  it  would  come  within  4|  or  5 
inches  of  the  trolley  pole.  That  the  trolley  poles  between  the 
bridge  and  the  Zoo  are  substantially  the  same  distance  from  the 
car;  they  vary  probably  an  inch  or  an  inch  and  a  half,  due  to 
poles  being  a  little  out  of  plumb.  On  cross-examination  the 
witness,  who  was  the  chief  engineer  of  defendant,  said  the  bars 
were  put  up  as  a  protection  and  a  warning.  This  size  and  type 
of  bar  were  considered  as  giving  the  best  protection  and  at  the 
same  time  the  most  comfortable  and  pleasant  riding  conven- 
ience to  passengers.  It  would  be  impossible  for  one  to  stick 
an  arm  or  hand  out  of  the  window,  without  raising  it  up  and 
striking  one  of  the  bars.  Witness  had  tried  seating  himself 
and  putting  his  arm  on  the  bar.  They  do  not  prevent  the  hand 
going  through,  but  it  is  impossible  to  put  it  through  without 
touching  a  bar.  The  cars  on  the  Great  Falls  line  and  some 
others  use  screens  in  the  windows,  but  these  are  exceptions.  The 
court  refused  all  instructions  requested  by  the  plaintiff  and 
gave  some  requested  by  the  defendant.  No  exception  was  taken 
to  the  court's  own  charge  which  submitted  it  to  the  jury  to  find 
whether  the  defendant  had  been  guilty  of  negligence,  and  if 
so  whether  the  injury  had  been  contributed  to  by  the  negli- 
gence of  the  plaintiff.  The  jury  found  for  the  defendant,  and 
from  the  judgment  thereon,  plaintiff  has  prosecuted  this  appeal. 
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Mr.  Lorenzo  A.  Bailey  for  the  appellant 

Mr.  R.  Ross  Perry  and  Mr.  R.  Ross  Perry,  Jr.,  for  the  ap- 
pellee. 

Mr.  Chief  Justice  Shepabd  delivered  the  opinion  of  the 
Court: 

1.  The  first  assignment  of  error  is  on  an  exception  taken  to 
the  court's  refusal  of  an  answer  to  the  following  question  pro- 
pounded by  the  plaintiff  to  one  of  her  witnesses:  ^Tleferring 
to  this  attitude  which  she  (plaintiff)  took,  resting  her  arm  on 
the  bar,  was  it  anything  unusual  or  unlike  the  common  habit 
of  passengers  on  that  car  ?"  The  question  is  leading  in  form^ 
but  the  record  does  not  show  that  this  was  made  a  ground  of 
objection.  Had  it  been,  the  question  might  have  been  with- 
drawn and  put  in  proper  form.  Probably,  evidence  of  a  habit 
or  practice  of  passengers  in  respect  of  a  thing  that  may  pro- 
duce, or  concur  in  producing,  an  injury,  that  is  so  common 
and  continued  as  to  warrant  an  inference  of  knowledge  thereof 
by  the  carrier,  may  sometimes  be  relevant  to  the  issue  of  neg- 
ligence. But  the  case  here  presented  does  not  require  a  con- 
sideration of  that  question. 

In  the  first  place,  the  witness  was  not  qualified  to  testify 
to  any  such  habit  of  passengers  in  that  or  similar  cases,  because 
it  appeared  that  it  was  the  first  time  that  he  had  traveled  in 
such  a  car.  Had  he  shown  his  competency,  however,  the  evi- 
dence offered  would  not  be  relevant.  It  seems  quite  clear  from 
all  the  circumstances  in  evidence  that  had  plaintiff's  arm  and 
hand  remained  in  rest  upon  the  bar,  the  injury  would  not  have 
been  sustained.  There  was  no  disturbance  of  the  car  causing 
the  hand  to  protrude.  It  was  its  voluntary  extrusion  by  plain- 
tiff pointing  out  the  house  to  her  companion,  that  caused  it  to 
come  in  contact  with  the  pole.  There  was  therefore  no  error 
in  excluding  the  evidence. 

2.  The  second  assignment  of  error  is  on  exception  taken  to 
the  refusal  of  the  court  to  permit  the  same  witness  to  answer 
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the  following  question:  "How  long,  to  your  knowledge,  had 
this  'pay  within'  car  been  in  use  on  that  line?"  At  the  same 
time  counsel  announced  that  it  was  his  intention  to  show  that 
the  car  had  been  in  use  but  a  short  time,  and  that  the  cars  for- 
merly used  were  of  a  different  type  and  less  wide,  and  that  the 
increased  width  brought  the  window  nearer  the  pole,  increas- 
ing the  danger,  without  notice  having  been  given  of  such  in- 
creased danger.  The  admitted  evidence  showed  that  this  car 
had  not  been  long  in  use,  and  was  considerably  wider  than  the 
former  cars,  as  well  as  that  this  was  the  first  time  plaintiff  or 
witness  had  been  in  the  new  and  wider  car.  It  was  also  shown 
that  no  employee  of  the  company  had  given  notice  of  increased 
danger,  and  that  there  was  no  printed  sign  in  the  car  giving 
such  notice.  It  also  showed  that  instead  of  giving  direct  notice, 
the  defendant  had  erected  the  bars  to  guard  the  windows  of  the 
car.  It  is  the  contention  of  the  appellant  that  it  was  the  legal 
duty  of  the  defendant  to  give  some  direct  notice  of  the  in- 
creased danger  of  contact  with  the  poles  through  the  use  of  the 
wider  cars;  and  on  the  soundness  of  this  contention,  the  com- 
petency of  the  offered  evidence  is  founded.  That  the  conten- 
tion is  not  well  founded  is  quite  clear.  It  was  not  negligence 
as  a  matter  of  law,  to  fail  to  give  direct  notice  or  warning  of 
danger  from  the  increased  width  of  the  cars.  Whether  the 
defendant  suflSciently  discharged  its  duty  to  exercise  the  high- 
est degree  of  care  for  the  safety  of  passengers,  in  the  manner 
in  which  it  undertook  to  bar  the  windows,  was  a  question  of 
fact  for  the  jury,  which  the  court  properly  submitted  to  their 
•determination.  But  were  the  plaintiff's  contention  sound,  no 
prejudice  could  have  resulted  from  the  exclusion  of  the  evi- 
dence. Plaintiff  had  been  in  the  habit  of  riding  to  Chevy  Chase 
in  the  former  and  narrower  cars,  and  was  familiar  with  them. 
The  new  cars  had  been  so  recently  introduced  that  this  was 
the  first  time  she  had  entered  one.  The  duty  to  give  direct 
notice  and  warning  of  the  increase  of  danger,  if  it  existed,  would 
not  have  been  increased  by  proof  of  the  particular  date  of  the 
substitution  of  the  new  car.  The  question  involved  was  whether, 
under  all  the  circumstanceS|  the  duty  of  the  defendant  to  its 
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passengers  in  that  car  had  been  sufficiently  performed  by  the 
erection  of  the  bars  across  the  windows. 

3.  The  third  assignment  of  error  relates  also  to  the  exclusion 
of  evidence.  Having  testified  that  the  space  between  the  tracks 
narrows  between  the  Zoo  and  the  bridge,  the  witness  was  asked 
whether  from  the  Zoo  to  Chevy  Chase  lake  the  space  between 
the  tracks  was  of  the  same  width.  The  court,  on  objection, 
refused  to  permit  the  witness  to  answer.  Plaintiff  had  been 
permitted  to  introduce  evidence  of  the  location  of  the  tracks 
from  the  Zoo  to  the  bridge,  between  which  places  the  accident 
happened,  and  of  the  poles  adjacent  to  the  one  which  inflicted 
the  injury.  We  fail  to  perceive  the  relevancy  of  the  additional 
evidence. 

4.  The  fourth  error  is  assigned  on  exceptions  taken  to  the 
exclusion  of  certain  evidence  offered  by  the  plaintiff,  to  the 
effect  that  the  plaintiff  was  a  skilled  musician,  and  a  ''painter 
of  pictures,"  and  that,  by  reason  of  the  injury,  she  is  unable 
to  play  the  violin  or  piano,  or  to  paint.  The  court  excluded  the 
evidence  on  the  objection  made  that  the  damage  is  a  special  one 
that  was  not  pleaded.  As  the  jury  found  against  the  plaintiff 
on  the  issue  of  negligence,  it  is  unnecessary  to  consider  whether 
the  objection  was  well  taken.  If  there  was  error  in  the  ex- 
clusion of  the  evidence,  it  would  not  warrant  the  reversal  of 
the  judgment 

5.  The  fifth  assignment  of  error  embraces  nine  several  ex- 
ceptions taken  to  special  instructions  given  and  refused.  The 
error  is  thus  assigned:  "In  refusing  each  of  the  1st,  2d,  3d, 
4th,  5th  and  6th  instructions  prayed  by  the  plaintiff,  and  in 
granting  each  of  the  2d  and  4th  instructions  prayed  by  the 
defendant,  (9th  to  17th  exceptions  inclusive,  Rec.  17  to  21, 
24)."  Rule  8  of  this  court,  promulgated  at  the  time  of  its 
organization  in  the  year  1893,  requires  that  the  errors  assigned 
shall  be  "separately  and  specifically  stated."  The  manner  of 
stating  the  error  is  in  violation  of  this  rule,  the  necessity  of 
compliance  with  which  has  often  been  declared.  District  of 
Columbia  v.  Robinson,  14  App.  D.  C.  512-539  j  Harinuin  v. 
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Ruby,  16  App.  D.  C.  45-59;  Oleties'  Invest  Co.  v.  Sydnor,  19 
App.  D.  C.  89-95. 

By  reason  of  special  circumstances,  however,  we  will,  in 
exercise  of  the  discretion  reserved  to  the  court  by  the  rule,  pro- 
ceed to  consider  several  alleged  errors  in  the  action  on  the 
special  instructions.  These  are  set  out  on  the  brief  and  were 
discussed  on  the  argument.  (1)  Without  reciting  plaintiff's 
special  instructions  1  and  2,  that  were  refused,  it  is  sufficient 
to  say  that  they  relate  to  the  degree  of  care  required  of  a  car- 
rier of  passengers  applicable  to  the  conditions  shown.  As  the 
charge  of  the  court  correctly  stated  the  degree  of  care  required, 
it  was  not  error  to  refuse  additional  instructions  relating  there- 
to. Instruction  No.  3,  after  reciting  the  particular  facts  relat- 
ing to  the  width  of  the  former  cars  and  the  increased  danger 
of  contact  with  the  trolley  poles  occasioned  by  the  use  of  the 
wider  car,  substantially  charged  the  jury  that  the  failure  of 
notice  of  such  increased  danger  constituted  negligence.  The 
error  of  this  contention  has  been  pointed  out  in  the  considera- 
tion of  the  second  assignment. 

(2)  There  was  no  error  in  refusing  special  instruction  No. 
4,  which  related  to  the  question  of  plaintiff's  contributory  neg- 
ligence. So  far  as  it  correctly  stated  the  law,  it  is  embodied 
in  the  court's  charge.  As  a  whole,  it  was  objectionable  because 
it  contained  a  further  instruction  to  the  effect  that  failure  to 
give  notice  of  the  proximity  of  the  pole  was  such  negligence 
on  the  part  of  the  defendant  as  to  preclude  contributory  negli- 
gence on  the  part  of  plaintiff  in  extending  her  hand  outside 
the  car.  (3)  Instruction  5  was  to  the  effect  that  the  jury 
could  take  into  consideration  their  own  personal  experience  and 
observation  of  the  common  habits  of  passengers  to  rest  their 
arms  on  the  bases  of  the  windows,  and  when  the  windows  are 
open  to  extend  their  arms  slightly  outside  the  cars ;  and  coupled 
with  it  the  instruction  that  failure  to  give  notice  of  danger  in- 
curred by  the  practice  was  negligence  justifying  a  verdict  for 
the  plaintiff.  If  for  no  other  reason,  the  instruction  was  prop- 
erly refused,  because  there  was  no  evidence  of  any  such  habit 
or  practice  of  passengers.    Moreover,  it  embodied  the  erroneous 
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proposition  as  to  the  necessity  of  express  notice  of  the  probable 
danger.  (4)  There  was  no  error  in  refusing  special  instruc- 
tion No.  6,  relating  to  the  measure  of  damages.  It  is  not  dif- 
ferent from  the  charge  given  in  relation  thereto,  and  it  is  un- 
important by  reason  of  the  verdict  for  the  defendant  on  the 
issue  of  negligence.  (5)  The  second  special  instruction,  given 
to  the  jury  on  behalf  of  the  defendant  was  to  the  effect  that 
no  presumption  of  negligence  on  the  part  of  defendant  arose 
from  the  mere  happening  of  the  accident,  and  that  the  burden 
was  upon  the  plaintiff  to  show  that  she  was  injured  through 
the  negligence  of  the  defendant.  There  was  no  error  in  this 
instruction.  Where  an  injury  occurs  to  a  passenger  through 
some  accident  to  the  means  of  transportation,  which  with  the 
exercise  of  ordinary  care  by  the  carrier's  employees  would  not 
ordinarily  happen,  it  affords  reasonable  evidence  from  which 
negligence  may  be  inferred,  unless  explained.  Weaver  v.  Bal- 
timore £  0.  R.  Co.  3  App.  D.  C.  436-452;  Mobile  J.  &  K.  C. 
R.  Co.  V.  Tumipseed,  219  U.  S.  35-43,  55  L.  ed.  78-80,  32 
L.RA.(N.S.)  226,  31  Sup.  Ct  Rep.  136.  It  has  been  held 
that  the  same  inference  arises  in  case  of  an  accident  happening 
to  a  passenger  in  getting  on  or  off  a  car  while  under  the  control 
of  a  carrier,  and  which,  in  the  usual  and  ordinary  course  of 
things,  would  not  happen  with  proper  care.  City  &  Suburban 
R.  Co.  V.  Svedborg,  20  App.  D.  C.  543-549.  In  a  recent  case 
it  was  said  that  "while  the  burden  is  always  upon  the  plaintiff 
to  establish  his  right  to  recover  by  the  preponderance  of  the 
evidence,  in  cases  where  the  causes  of  the  accident  are  peculiar- 
ly within  the  knowledge  of  the  defendant,  proof  of  the  happen- 
ing of  the  accident  establishes  a  prima  facie  case,  which  calls 
for  rebuttal  and  explanation  on  the  part  of  the  defendant." 
Svilivan  v.  Capital  Traction  Co.  34  App.  D.  C.  358-371.  In 
the  case  at  bar,  there  was  no  injury  to  the  means  of  transpor- 
tation, and  no  facts  relating  to  the  cause  of  the  accident  that 
were  peculiarly  within  the  knowledge  of  the  defendant,  that 
would  justify  the  presumption  of  negligence,  and  the  jury  were 
properly  so  informed.     (6)  It  is  argued  that  error  was  com- 
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initted  in  giving  the  following  special  instruction  requested  by 
the  defendant: 

"If  the  jury  shall  find  from  the  evidence  that,  at  the  time 
and  place  in  question,  the  plaintiff  was  a  passenger  on  the  car 
of  the  defendant  company  and  was  seated  immediately  adja- 
cent to  a  window  in  said  car,  and  that  the  opening  of  the  said 
window  was  guarded  by  four  iron  bars,  each  of  the  diameter 
of  about  one  half  an  inch,  which  bars  extended  across  the  said 
openings  above  the  sill  of  the  said  window,  parallel  to  each 
other  and  at  a  distance  of  3  inches  from  each  other,  the  lowest 
one  of  which  was  at  a  distance  of  3J  inches  from  said  sill,  and 
the  remaining  three  of  which  were  distant  successively  3  inches 
from  each  other,  then  the  jury  are  instructed  that  the  presence 
of  the  said  bars  in  the  said  place  was  a  warning  to  the  plaintiff 
that  it  was  dangerous  for  her  to  project  any  part  of  her  body 
beyond  the  said  bars;  and  if  the  jury  shall  find  further  from 
the  evidence  that  the  plaintiff  at  the  time  and  place  in  ques- 
tion was  seated  immediately  in  front  of  one  of  the  said  win- 
dows, and  rested  her  arm  upon  the  topmost  of  said  bars,  and 
projected  her  hand  to  the  extent  of  about  4^  inches  beyond  the 
said  top  bar,  and  was  thereupon  injured  by  having  her  hand 
60  projected  strike  against  a  trolley  pole  of  the  company  situated 
at  the  distance  of  4^  inches  from  said  top  bar,  and  maintained 
there  for  the  purpose  of  the  operation  of  the  said  road;  and 
if  the  jury  shall  further  find  from  the  evidence  that  an  ordi- 
narily prudent  person  in  the  then  position  of  the  plaintiff  and 
under  the  surrounding  circumstances  would  not  have  so  pro- 
jected her  said  hand,  then  their  verdict  should  be  for  the  de- 
fendant." 

The  special  error  in  this  instruction  is  alleged  to  consist  in 
the  words  that  "the  presence  of  the  said  bars  in  the  said  place 
was  a  warning  to  the  plaintiff  that  it  was  dangerous  for  her 
to  project  any  part  of  her  body  beyond  the  said  bars."  In  con- 
sidering this  instruction  it  is  to  be  remembered  that  evidence 
had  been  introduced,  without  objection,  to  the  effect  that  the 
window  bars  had  been  erected  as  a  protection  and  a  warning 
to  passengers  not  to  protrude  any  portion  of  their  bodies  out- 
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side  the  car.  Some  courts  of  high  authority  have  said  that 
whatever  other  purpose  such  window  rods  might  subserve,  if 
any,  they  were  calculated  to  warn  the  passenger  to  keep  his  per- 
son inside  the  car.  ItUerurban  R.  &  Terminal  Co.  v.  Hancock, 
76  Ohio  St.  88-113,  6  L.R.A.(N.S.)  997,  116  Am.  St.  Rep. 
710,  78  X.  E.  964,  8  A.  &  E.  Ann.  Gas.  1036.  See  also  Hard- 
ing V.  Philadelphia  Rapid  Transit  Co.  217  Pa.  69,  70,  10 
L.R.A.(X.S.)  352,  66  Atl.  161.  Windows  in  cars  are  necessary 
to  the  comfort  of  passengers,  and  persons  no  doubt  often  pro- 
trude their  persons  from  the  same.  Due  regard  to  the  comfort 
and  safety  of  passengers  on  roads  where  poles  or  obstructions  ex- 
ist near  the  cars  suggests  the  importance  of  protecting  the  win- 
-dows  so  that  the  comfort  may  be  enjoyed  with  reasonable  safety. 
While  it  would  seem  that  window  rods  of  the  kind  in  this  case 
would  ordinarily  serve  no  other  good  purpose  than  that  of  pre- 
venting the  extrusion  of  the  head  or  body  of  a  passenger,  and 
therefore  contain  a  notice  or  warning  of  probable  danger  in 
the  extension  of  an  arm  or  hand  through  the  openings  between 
or  above  the  same,  yet  whether  this  be  the  fact  is,  in  our  opin- 
ion, a  question  for  the  determination  of  the  jury,  and  not  the 
<M)urt,  in  finding  whether  there  was  negligence  on  the  part  of 
•cither  carrier  or  passenger.  Assuming  that  a  direct  instruction 
to  the  jury  that  the  existence  of  the  bars  was  necessarily  notice 
and  warning  to  the  plaintiff  would  be  error,  we  do  not  find  that 
the  words  quoted  took  the  question  of  fact  from  the  jury.  The 
general  purpose  of  the  instruction  was  to  submit  the  ques- 
tion of  contributory  negligence  to  the  jury,  and  the  test 
given  was  whether  ordinarily  prudent  persons,  under  simi- 
lar circumstances,  would  have  done  what  she  did.  That 
the  court  did  not  regard  the  words  as  having  the  sig- 
nificance attributed  to  them  by  the  plaintiff  is  apparent  from 
the  language  of  the  charge.  After  defining  the  degree  of  care 
required  of  passenger  carriers,  the  jury  were  told,  in  consider- 
ing the  question  of  defendant's  negligence,  to  consider  the 
proximity  of  the  pole  and  the  character  of  the  window  bars, 
and  to  determine  from  all  the  evidence  whether  the  car- 
rier's duty  had  been  discharged  as  a  matter  of  fact.     On  the 
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issue  of  contributory  negligence,  the  court  fuDy  and  fairly  sub- 
mitted the  issue  in  the  following  language: 

"In  detennining  whether  she  was  negligent,  you  would  have 
to  take  into  consideration  not  only  what  she  knew  from  past 
experience  as  a  traveler  over  this  road  with  respect  to  the  pres- 
ence and  proximity  of  poles,  but  you  would  have  to  take  into 
consideration  every  other  physical  condition  that  was  patent 
to  her  observation.  In  other  words,  you  have  to  consider  not 
only  what  she  actually  knew,  but  what  she  ought  to  have  known 
from  what  she  saw  with  her  eyes,  and  what  she  felt  with  her 
hands  and  arms.  Therefore  you  have  to  consider  what  a  rea- 
sonable person  should  have  understood  the  significance  of  the 
bars  at  the  window  to  be, — whether  or  not  a  reasonable  person 
should  have  understood  the  significance  of  those  bars  to  be  that 
there  was  danger  of  contact  with  obstructions  outside  of  the 
bars,  or  whether  a  reasonable  person  would  not  have  been  called 
upon,  by  the  presence  of  the  bars,  to  believe  that  that  was  the 
significance  which  the  company  intended  them  to  carry  to  the 
passengers  who  sat  at  the  windows.  The  court  cannot  say  as  a 
matter  of  law  that,  although  the  plaintiff  confessedly  knew  there 
were  poles  along  the  line  of  the  right  of  way,  that  there  could  be 
no  justification  which  would  warrant  her  for  a  moment  in  forget- 
ting that  the  pole  was  likely  to  be  there.  That  is  a  matter  of  fact 
that  you  will  have  to  consider  as  you  will  consider  all  other  facts 
which  tend  to  the  determination  of  the  question  whether,  with 
what  she  knew  and  what  she  saw,  the  nature  of  the  car  and  the 
window  and  the  bars  and  the  like,  a  person  of  reasonable  pru- 
dence would  have  extended  his  hand  from  the  window  to  the  de- 
gree that  she  extended  her  hand.  How  far  she  extended  her 
hand  is  another  question  of  fact  which  you  will  have  to  decide 
from  the  evidence.  You  have  to  examine  and  determine  in 
detail  just  how  far  she  put  her  hand  out,  and  whether,  under 
all  the  circumstances  of  her  environment  and  actual  knowledge 
at  the  moment,  a  person  of  reasonable  prudence  and  caution, 
situated  exactly  as  she  was  situated  at  that  very  place,  knowing 
what  she  knew,  seeing  what  she  saw,  and  understanding  the 
other  physical  conditions  that  were  brought  to  her  mind  by  her 
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senses,  would  not  have  extended  the  hand  as  far  as  she  extended 
hers,  and  thus  come  in  contact  with  the  pole,  then  she  would 
have  been  negligent  in  adopting  that  conduct  that  a  person  of 
reasonable  prudence  and  caution  would  not  have  adopted  under 
the  circumstances.^^ 

Even  had  the  court  intended,  in  the  special  instruction,  to 
indicate  that  in  his  opinion  the  bars  would  be  a  warning,  his 
direct  charge  left  the  question  to  the  jury  to  determine. 
Washington  Oaslight  Co.  v.  Poore,  8  App.  D.  C.  127-139; 
Maxey  v.  United  States,  80  App.  D.  C.  63-78,  and  cases  there 
cited. 

It  appears  also  that  the  exception  to  the  instruction  was  a 
general  one.  It  did  not  call  the  attention  of  the  court  to  the 
particular  part  of  the  same  now  under  consideration.  Had 
this  been  done,  it  may  be  inferred  from  the  words  of  the  charge 
above  quoted,  that  the  court  would  have  modified  the  expression 
so  as  to  remove  the  objection.  The  special  grounds  of  objection 
should,  at  least,  have  been  stated,  so  as  to  give  the  court  an 
opportimity  to  pass  upon  the  particular  point.  W,  T,  Walker 
Furniture  Co.  v.  Dyson,  32  App.  D.  C.  90-92,  19  L.RA. 
(N.S.)  606;  McDermott  v.  Severe,  25  App.  D.  C.  276-290, 
S.  C.  202  U.  S.  600-610,  50  L.  ed.  1162-1168,  26  Sup.  Ct. 
Bep.  709. 

Finding  no  error  in  the  record,  the  judgment  will  be  affirmed, 
with  costs.  Affirmed. 


UNITED  STATES  EX  EEL.  LANG  v.  MOORE. 


Mandamus;  Patents;  Amendment. 

1.  Mftndamus  on  the  relation  of  an  applicant  for  patent  who  had  three 
times  unsuccessfully  attempted  to  amend  his  claims,  against  the 
Commissioner  of  Patents,  to  compel  the  latter  to  re-examine  the 
application  after  a  final  rejection,  on  the  ground  that  the  last  claim 
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rejected  differed  in  Bnbstanoe  from  the  last  preceding  one  so  as  to* 
constitute  a  new  claim  upon  which  the  applicant  was  entitled  to  a 
re-examination  after  rejection, — ^will  not  lie  where  the  claims  in 
question  are  so  nearly  alike  in  their  phraseology  as  to  call  for  the 
exercise  of  judicial  discretion  on  the  part  of  the  Commissioner  in 
acting  upon  them.  (Citing  Sec.  4903,  U.  S.  Rev.  Stat.,  U.  S.  Comp.. 
Stat.  1901,  p.  3389.) 

2.  After  two  amendments  of  his  claims  rejected  on  certain  references,  an 

applicant  for  a  patent  amended  the  third  time,  and  his  claim  as  so 
amended  was  rejected  on  some  of  the  references  previously  cited,  two 
of  which,  although  stated  on  the  first  rejection,  were  not  stated  on 
the  second  rejection;  and  the  last  rejection  was  made  final.  In  a 
mandamus  proceeding  by  the  applicant  to  compel  the  Commissioner  to- 
re-examine his  application,  it  was  held  that  whether,  under  rule 
68  of  the  Patent  Office,  giving  an  applicant  the  right  to  amend  as 
often  as  the  Examiner  presents  new  references  or  reasons  for  their- 
rejection,  the  applicant  had  a  further  right  to  amend,  was  a~  question 
of  practice  exclusively  within  the  jurisdiction  of  the  Commissioner  to 
determine. 

3.  A  writ  of  mandamus  cannot  be  made  to  take  the  place  of  an  appeal. 

No.  2329.     Submitted  October  12,  1911.    Decided  November  6,  191  J. 

Heabing  on  an  appeal  by  the  relator  from  a  judgment  of  the 
Supreme  Court  of  the  District  of  Columbia  dismissing  a 
petition  for  the  writ  of  mandamus  to  compel  the  Commissioner 
of  Patents  to  order  a  re-examination  of  his  application  for  a 
patent  Affirmed. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows : 

This  is  an  appeal  from  a  judgment  of  the  supreme  court  of 
the  District  of  Columbia  denying  appellant's  petition  for  a  writ 
of  mandamus  directing  the  Commissioner  of  Patents  to  order  a . 
re-examination  of  his  application  for  patent. 

It  appears  from  the  record  that  appellant  filed  an  application 
in  the  Patent  Office  on  November  23,  1908,  setting  forth  his 
invention  in  nine  claims.  These  claims  were  all  rejected  by  the 
primary  Examiner,  on  the  ground  that  they  defined  nothing 
patentable  over  certain  references,  among  which  were  patents  to 
Berry,  Dickinson,   and  Yates.     On  February  15,   1909,   ap- 
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pellant  filed  an  amendment  striking  out  the  original  claims  and 
inserting  three  others  in  lieu  thereof.  Claims  1  and  2  were 
rejected  on  reference  to  patents  to  Hood  or  to  Yates,  and  claim 
3  on  patents  to  Berry  or  to  Van  Stone.  Appellant  then,  on 
April  3,  1909,  amended  his  application  by  presenting  his 
invention  in  one  new  daim,  which  was  rejected  for  the  follow- 
ing reasons:  "The  claim  fails  to  define  anything  patentable 
over  the  patent  to  Hood,  of  record,  and  is  therefore  rejected. 
This  patent  to  Hood  disclosed  a  structure  similar  to  applicant's 
device  and  having  the  same  action,  with  the  addition  of  a  sep- 
erate  radiator,  but  it  would  require  no  invention  to  dispense 
with  this  second  radiator,  that  is,  it  does  not  require  invention 
to  dispense  with  certain  elements  of  a  device  when  there  is  no 
new  action  obtained  thereby."  On  July  13,  1909,  another  claim 
was  inserted  in  place  of  that  presented  in  the  previous  amend- 
ment, which  also  was  rejected,  the  examiner  stating:  "The 
claim  is  rejected  on  the  patents  to  Hood,  Dickinson,  and 
Yates,  of  record.  It  is  held  it  would  not  require  inven- 
tion to  form  the  radiator  in  Hood  device  entirely  separate 
from  the  combustion  chamber  in  view  of  Yates  and  Dickinson. 
Nor  would  it  require  invention  to  place  the  fuel  opening  to  the 
combustion  chamber  in  the  Yates  device  in  line  with  the  passage 
L  leading  from  the  combustion  chamber  to  the  radiator  in  view 
of  Hood.''  This  rejection  was  made  final.  Appellant  there- 
after attempted  to  present  another  amendment,  which  the 
primary  Examiner  refused  to  enter  upon  the  ground  that  the 
case  stood  finally  rejected.  Upon  petition  to  the  Commissioner 
of  patents  this  decision  was  affirmed.  The  present  action  was. 
then  instituted 

Mr.  W.  H.  OrichtonrClarlee  for  the  appellant 

Mr.  B.  F.  Whitehead  for  the  Commissioner  of  Patents. 

Mr.  Justice  Van  Obsdsl  delivered  the  opinion  of  the  Court : 

It  is  contended  by  counsel  for  appellant  that  the  claim  pre^ 
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rented  in  the  amendment  of  July  13,  1909,  substantially 
differed  from  that  of  April  3d  amendment,  and  that  therefore 
the  Commissioner  failed  to  perform  a  mere  ministerial  duty 
in  not  ordering  a  re-examination  of  appellant's  application. 
Sec.  4903,  U.  S.  Rev.  Stat.,  U.  S.  Comp.  Stat.  1901,  p.  3389, 
provides  as  follows :  Whenever,  on  examination,  any  claim  for 
a  patent  is  rejected,  the  Commissioner  shall  notify  the  appli- 
cant thereof,  giving  him  briefly  the  reasons  for  such  rejection, 
together  with  such  information  and  references  as  may  be  useful 
in  judging  of  the  propriety  of  renewing  his  application  or  of 
filtering  his  specification;  and  if,  after  receiving  such  notice,  the 
applicant  persists  in  his  claim  for  a  patent,  with  or  without 
altering  his  specifications,  the  Commissioner  shall  order  a  re- 
examination of  the  case." 

Whether  or  not  the  claim  last  rejected  differed  in  substance 
from  the  one  acted  upon  immediately  previous,  so  as  to  consti- 
tute a  new  claim  upon  which  the  appellant  was  entitled  to  a  re- 
examination after  rejection,  was  a  question  manifestly  for  the 
determination  of  the  Patent  Office,  unless  there  be  such  a 
•dissimilarity  as  would  show  on  its  face  an  abuse  of  discretion. 
That,  however,  is  not  the  case  here.  The  claims  under  con- 
sideration are  so  nearly  alike  in  their  phraseology  as  to  call  for 
the  exercise  of  the  judicial  discretion  intrusted  to  the  Com- 
missioner. It  is  highly  proper  that  a  question  of  this  nature 
should  be  left  to  the  judgment  of  those  whose  training  has 
rendered  them  peculiarly  fitted  for  its  decision.  Hence,  it  is 
not  within  the  province  of  this  court  to  interfere  by  writ  of 
mandamus. 

But  it  is  contended  by  appellant  that  his  application  was 
finally  rejected,  not  upon  the  ground  that  the  claim  of  July  13th 
did  not  substantially  differ  from  that  of  April  8d,  but  because 
it  presented  no  patentable  distinction  over  certain  references, 
two  of  which  had  not  been  cited  against  the  earlier  claim.  Sec. 
68  of  the  rules  of  practice  provides:  "The  applicant  has  a 
right  to  amend  before  or  after  the  first  rejection  or  action ;  and 
he  may  amend  as  often  as  the  Examiner  presents  new  references 
or  reasons  for  rejection.    In  so  amending,  the  applicant  must 


Digitized  by 


Google 


DUFOUR  «.  UNITED  STATES.  497 

D.  C]  SyllaboB. 

clearly  point  out  all  the  patentable  novelty  which  he  thinks  the 
case  presents,  in  view  of  the  state  of  the  art  disclosed  by  the 
references  cited  or  the  objections  made.  He  must  also  show 
h<yw  the  amendments  avoid  snch  references  or  objections." 

It  wiU  therefore  be  seen  that  appellant  was  only  entitled  to 
amend  his  application  as  long  as  the  Examiner  presented  ^^new 
references  or  reasons  for  rejection."  Appellant  amended  his 
application  three  times.  Each  time  the  rejection  was  on  the 
general  ground  that  the  claims  failed  to  disclose  a  patentable 
invention  over  certain  references.  Against  the  claims  con- 
tained in  the  amendments  of  April  3d  and  July  13th  were  cited 
only  such  patents  as  had  been  used  as  references  in  previous 
rejections.  The  question  whether  or  not  the  difiFerence  in  the 
phraseology  of  the  rejections,  coupled  with  the  fact  that  two 
more  references  were  cited  against  the  claim  of  July  13th  than 
against  that  of  April  3d,  although  all  had  previously  been  made 
of  record,  constituted  "new  references  or  reasons  for  rejections," 
within  the  meaning  of  the  rules,  was  purely  a  question  relating 
to  practice,  exclusively  within  the  jurisdiction  of  the  Com- 
missioner. With  his  ruling  thereon,  this  court  has  no  power  to 
interfere  in  a  proceeding  like  the  present.  A  writ  of  mandamus 
cannot  take  the  place  of  an  appeal. 

The  judgment  of  the  court  below  is  affirmed,  with  costs,  and 
it  is  so  ordered.  Affirmed. 


DUFOUE  V.  UNITED  STATES. 


Cbiminai*  Law;   Indictment;   Motion  in  Abbbst  of  Judgment;   Gon- 

8FIBACT;    INSTBUCTIONS    TO    JUBT;    MOTION    FOB    NBW    TBIAL. 

1.  On  a  motion  in  arrest  of  judgment,  on  the  ground  that  the  indictment 
does  not  sufficiently  describe  the  offense  charged,  defects  or  imper- 
fections in  matter  of  form  only,  not  tending  to  the  prejudice  of  the 
accused,  will  not  be  considered.  (Citing  sec.  1026,  U.  8.  Rev.  Stat., 
U.  8.  CJomp.  Stat.  1901,  p.  720.) 
Vol.  XXXVII.— 32. 
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2.  An  indictment  for  a  conspiracy  to  defraud  by  means  of  tbe  postoffioe, 
in  violation  of  sec  5480,  U.  S.  Rev.  Stat.,  U.  S.  Gomp.  Stat.  1901, 
p.  3696,  must  set  out  the  alleged  conspiracy  with  suflScient  particu- 
larity to  bring  it  within  the  inhibition  of  the  statute,  and  to  en- 
able the  accused  to  know  what  he  will  be  required  to  meet  on  the 
trial. 

8.  Where  an  indictment  charging  conspiracy  on  the  part  of  three  persons 
to  defraud  sets  forth  that  the  unlawful  agreement  between  the  three 
required  two  of  them  to  make  false  and  fraudulent  representations 
in  order  to  accomplish  the  common  unlawful  purpose,  and  that  they 
had  done  so,  it  is  not  necessary  that  the  indictment  should  allege 
that  the  third  defendant  knew  of  the  falsity  and  fraudulent  charac- 
ter of  such  representations. 

4.  While  the  statement  in  an  application  by  one  under  indictment,  for  a 
speedy  trial,  that  he  did  not  intend  to  demur  to  the  indictment  or 
to  enter  any  other  plea  than  that  of  not  guilty,  will  not  preclude 
him  from  afterwards  taking  advantage  of  a  defect  in  the  indictment 
on  a  motion  in  arrest  of  judgment,  the  court  is  at  liberty  to  con- 
sider such  statement  on  the  hearing  of  such  a  motion,  in  determin- 
ing whether  any  alleged  informality  or  ambiguity  in  the  indictment 
operated  to  his  prejudice. 

6.  The  subject-matter  of  instructions  in  a  criminal  trial,  asked  by  the 
accused  and  refused  by  the  court,  to  the  effect  that  the  jury  had  no 
right  to  make  an  inference  from  an  inference,  and  that  a  certain 
allegation  of  the  indictment  was  material,  and  must  be  established 
by  the  prosecution  beyond  a  reasonable  doubt  held  to  be  sufficiently 
covered  in  the  court's  charge  to  the  jury. 

6.  The  granting  of  a  motion  for  a  new  trial  made  by  one  of  several  de- 
fendants convicted  of  conspiracy  does  not  require  the  granting  of  a 
new  trial  as  to  the  other  defendants,  where  the  motion  is  granted  for 
errors  in  no  way  prejudicial  to  the  rights  of  such  other  defendants. 

No.  2299.    Submitted  October  13,  1911.    Decided  November  6,  1911. 

Heabing  on  an  appeal  by  one  of  several  defendants  from  a 
judgment  of  conviction  of  the  Supreme  Court  of  the  District 
of  Columbia  in  a  prosecution  for  alleged  criminal  conspiracy. 

Affirmed. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows : 

This  is  an  appeal  from  a  judgment  of  the  supreme  court  of 
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the  District  upon  the  verdict  of  a  jury  under  an  indictment 
charging  Everett  Dufour,  the  appellant,  Harvey  M.  Lewis,  and 
James  N.  Huston  with  conspiracy  to  commit  an  offense  against 
the  United  States,  the  offense  being  the  devising  of  a  scheme 
or  artifice  to  defraud,  under  sec.  5480,  U.  S.  Eev.  Stat.,  U.  S. 
Comp.  Stat.  1901,  p.  3696. 

The  indictment  was  returned  January  3d,  1910,  and)  broad- 
ly speaking,  charged  Lewis,  Dufour,  and  Huston  with  con- 
spiracy in  devising  a  scheme  or  artifice  to  defraud  such  per- 
sons, firms,  and  corporations  as  the  conspirators  might  cause 
and  induce  to  apply  to  them,  or  to  the  American  Finance  Com- 
pany, or  to  the  Enterprise  Trust  Company,  or  to  the  National 
Trust  Company,  corporations  controlled  by  them,  to  have  corpo- 
rate stocks,  bonds,  and  securities  guaranteed. 

On  April  23d,  1910,  appellant  filed  motions  for  severance 
and  a  speedy  trial.  These  motions  were  supported  by  affidavits 
of  himself  and  his  coimsel.  These  affidavits  contained  an  alle- 
gation that  appellant,  throu^  his  counsel,  had  stated  to  the 
District  Attorney  "that  he  had  no  intention  to  demur  to  the 
indictment,  or  of  entering  any  plea  other  than  that  of  not  guilty 
thereto."  It  further  appears  from  these  affidavits  that  ap- 
pellant is  a  lawyer.  On  September  30,  1910,  appellant  again 
filed  a  motion,  supported  by  affidavits  of  himself  and  counsel, 
for  a  speedy  trial.  Again  in  these  affidavits  was  attention  di- 
rected to  statements  theretofore  made  to  the  District  Attorney 
to  the  effect  that  appellant  "had  no  intention  to  demur  to  the 
indictment,  or  of  entering  any  plea  other  than  that  of  not  guilty 
thereto."  The  case  came  on  for  trial  in  December  following, 
the  indictment  not  having  been  attacked  in  any  way,  and  a 
verdict  of  guilty  was  returned  against  each  of  the  three  de- 
fendants. Thereupon  appellant  filed  motions  for  arrest  of  judg- 
ment and  for  a  new  trial,  which  were  denied,  and  the  case- 
brou^t  here. 

Mr.  Oeorge  E.  Sullivan,  Mr.  J.  W.  Latimer,  and  Mr..  R..  W^ 
Sohon  for  tiie  appellant 
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Mr.  Clarence  R.  Wilson,  United  States  District  Attorney, 
Mr.  R.  8.  Hvddekoper,  Assistant,  and  Mr.  C.  H.  Turner  for 
the  appellee. 

Mr.  Justice  Bobb  delivered  the  opinion  of  the  Court : 

We  will  first  consider  the  motion  in  arrest  of  judgment.  The 
grounds  of  this  motion  are  that  the  indictment  does  not  suf- 
ficiently describe  the  scheme  to  defraud ;  that  it  does  not  allege 
knowledge  on  the  part  of  Dufour  of  the  falsity  of  the  repre- 
aentations  of  the  other  defendants;  and  that  the  indictment 
is  insufficient  to  charge  any  offense  against  Dufour. 

Every  def^idant,  under  our  Constitution,  is  entitled  to  be 
advised  of  the  charge  he  is  to  meet,  that  he  may  have  a  fair 
opportunity  to  prepare  his  defense,  and  that  he  may  avail 
himself  of  a  conviction  or  acquittal  thereafter.  Where,  how- 
ever, the  sufficiency  of  an  indictment  is  first  challenged  in  a 
motion  in  arrest,  no  "defect  or  imperfection  in  matter  of  form 
only,"  not  tending  to  the  prejudice  of  the  defendant,  will  be 
considered.  Sec.  1025,  U.  S.  Rev.  Stat,  XJ.  S.  Comp.  Stat 
1901,  p.  720.  If,  therefore,  the  indictment  in  this  case  charges 
an  offense  against  the  defendant,  defects  or  imperfections  in 
matter  of  form  will  not  avail  him  unless  it  appears  that  he  was 
prejudiced  thereby.  Connors  v.  United  States,  158  U.  S.  408, 
39  L.  ed.  1033,  15  Sup.  Ct  Rep.  951 ;  Rosen  v.  United  States, 
161  U.  S.  29,  40  L.  ed.  606,  16  Sup.  Ct  Rep.  434,  480,  10  Am. 
Crim.  Rep.  251.  But  before  proceeding  to  an  analysis  of  the 
indictment  it  is  well  to  direct  attention  to  the  nature  of  the 
charge  therein.  The  gist  of  the  offense  alleged  against  the  per- 
sons accused  is  the  conspiracy.  The  offense  around  which  the 
conspiracy  centered  was  the  devising  of  a  sheme  or  artifice  to 
defraud  by  means  of  the  Postoffice  establisment  of  the  United 
States,  contrary  to  the  provisions  of  sec.  5480,  U.  S.  Rev.  Stat., 
XJ.  S.  Comp.  Stat  1901,  p.  3696. 

In  Williamson  v.  United  States,  207  IT.  S.  425,  52  L.  ed. 
278,  28  Sup.  Ct  Rep.  163,  the  court  had  under  consideration 
an  indictment  charging  a  conspiracy  to  commit  the  offense 
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of  subornation  of  perjury.  It  was  there  allied  that  the  in- 
dictment was  fatally  defective  by  reason  of  the  omission  there- 
from of  elements  claimed  to  be  essential  to  constitute  the  of- 
fense of  perjury,  and  other  elements  necessary  to  be  averred  in 
•espect  to  the  alleged  suborners.  The  court,  after  stating  the  con- 
tention, said :  "This  is  based  upon  the  assumption  that  an  indict- 
ment alleging  a  conspiracy  to  suborn  perjury  must  describe  not 
only  the  conspiracy  relied  upon,  but  also  must,  with  technical 
precision,  state  all  the  elements  essential  to  the  commission  of 
the  crimes  of  subornation  of  perjury,  and  perjury,  which 
it  is  alleged  is  not  done  in  the  indictment  under  consideration. 
But  in  a  charge  of  conspiracy  the  conspiracy  is  the  gist  of  the 
crime,  and  certainty,  to  a  common  intent,  suflScient  to  identify 
the  oflFense  which  the  defendants  conspired  to  commit,  is  all 
that  is  requisite  in  stating  the  object  of  the  conspiracy."  In 
the  light  of  this  ruling,  we  will  now  proceed  to  an  analysis  of  the 
present  indictment  It  may  be  conceded  at  the  outset  that  it 
contains  much  unnecessary  detail,  being  more  in  the  nature  of 
a  history  of  the  alleged  objectionable  transactions  than  a  con- 
cise statement  of  a  criminal  charge.  But,  even  so,  if  it  clearly 
charges  that  a  conspiracy  was  entered  into,  and  suflSciently 
identifies  the  oflFense  which  was  the  object  of  the  conspiracy,  the 
appellant  can  not  now  complain.  As  the  first  count  of  the 
indictment  contains  more  unnecessary  matter  than  the  second, 
we  will  here  confine  ourselves  to  the  second  count.  In  that 
count  it  is  alleged  that  Lewis,  Dufour,  and  Huston,  on  the  2d 
day  of  January,  1908,  in  this  District,  "did  then  and  there 
conspire,  combine,  confederate,  and  agree  together  to  commit  an 
act  made  an  oflFense  and  crime  by  sec.  5480  of  the  Bevised  Stat- 
utes of  the  United  States,  as  amended  by  act  of  Congress  ap- 
proved on  the  2d  day  of  March,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-nine,  that  is  to  say,  the  said 
defendants,  the  said  Harvey  M.  Lewis,  the  said  Everett  Dufour, 
and  the  said  James  N.  Huston,  did  conspire,  combine,  con- 
federate, and  agree  together  in  devising  and  intending  to  de- 
vise a  scheme  and  artifice  to  defraud  such  persons,  firms,  and 
corporations  out  of  their  money  and  property,  whom  they,  the 
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said  Harvey  M.  Lewis,  the  said  Everett  Dufonr,  and  the  said 
James  N.  Huston,  might  cause  and  induce  t*  apply  to  him  the 
said  Harvey  M.  Lewis,  and  to  him  the  said  James  N.  Huston, 
and  to  the  American  Finance  Company,  or  to  the  Enterprise 
Trust  Company,  a  body  corporate,  or  to  the  National  Trust 
Company  of  Washington,  District  of  Columbia,  a  body  corpo- 
rate, to  have  corporate  stocks,  bonds,  and  securities  guaranteed." 

It  is  then  averred  that  said  scheme  and  artifice  to  defraud 
was  to  be  further  carried  out  by  Dufour  representing  him- 
self under  the  firm  and  style  of  Everett  Dufour  &  Company,  to 
be  engaged  as  a  broker  in  making  sales  of  stocks,  bonds,  and 
securities,  and  representing  that  he  would  sell  corporate  stocks 
and  bonds  guaranteed  as  to  principal  by  a  guaranty  company, 
and  soliciting  such  persons,  firms,  and  corporations  to  have 
their  stocks,  bonds,  and  securities  guaranteed,  "and  representing 
that  the  National  Trust  Company  of  Washington,  District  of 
Columbia,  a  body  corporate,  and  the  Enterprise  Trust  Com- 
pany, a  body  corporate,  were  regular  guaranty  companies,  and 
that,  upon  obtaining  an  agreement  to  guarantee  the  stocks, 
bonds,  and  securities  of  such  persons,  firms,  and  corporations 
last  aforesaid,  he,  the  said  Everett  Dufour,  acting  under  the 
firm  and  style  name  of  Everett  Dufour  &  Company,  would  and 
could  make  sales  of  such  stocks,  bonds,  and  securities  of  such 
persons,  firms,  and  corporations  as  last  aforesaid/* 

It  is  then  averred  that  said  scheme  and  artifice  to  defraud 
was  to  be  further  carried  out  by  the  defendants  Lewis  and 
Huston  representing  themselves  to  be  oflScers  and  directors  of 
the  National  Trust  Company,  incorporated  under  the  laws  of 
the  District  of  Columbia,  and  of  the  Enterprise  Trust  Company, 
another  corporation,  and  by  the  said  Lewis  representing  himself 
to  be  the  manager  of  said  American  Finance  Company,  and  by 
said  Lewis  and  Huston  fvHher  fraudulently  representing  that 
said  National  Trust  Company  and  said  Enterprise  Trust  Com- 
pany were  authorized  to  guarantee  stocks,  bonds,  and  securities, 
and  were  corporations  of  such  standing  that  such  guaranty 
would  add  to  the  value  of  said  stocks,  bonds,  and  securities  to 
be  so  guaranteed,  and  by  said  Lewis  and  Huston  further  fraud- 
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ulently  representing  that  said  National  Trust  Company  and 
said  Enterprise  Trust  Company  were  fully  equipped  to  guaran- 
tee stocks,  bonds,  and  securities,  and  by  fravdvlerdly  repre- 
senting that  said  guaranty  would  be  of  value;  whereas,  in 
truth  and  in  fact,  said  National  Trust  Company  was  not  au- 
thorized under  its  charter  to  guarantee  or  agree  to  guarantee 
stocks,  bonds,  and  securities,  and  said  National  Trust  Com- 
pany and  said  Enterprise  Trust  Company  were  not  corpo- 
rations of  such  standing  that  such  guaranty  by  them,  or  either 
of  them,  would  or  could  add  to  the  value  of  such  stocks,  bonds, 
and  securities ;  that  said  companies  were  not  corporations  fully 
equipped  to  guarantee  stocks,  bonds,  and  securities,  ^^all  of 
which  the  said  Harvey  M.  Lewis  and  the  said  James  N.  Huston 
then  and  there  well  knew." 

Said  Lewis,  Huston,  and  Dufour,  in  further  consummation 
of  the  conspiracy,  it  is  averred,  were  to  cause  and  induce  such 
persons,  firms,  and  corporations  to  pay  to  said  National  Trust 
Company  and  to  said  Enterprise  Trust  Company  "a  fee  and 
money  for  the  agreement  to  guarantee  said  stocks,  bonds,  and 
securities  as  last  aforesaid,  whereas  in  truth  and  in  fact  said 
agreement  to  guarantee  when  so  obtained  was  not  and  would 
not  be  of  value  to  such  persons,  firms,  and  corporations  last 
aforesaid,  by  reason  of  the  premises  aforesaid;  but  as  part  of 
said  unlawful  conspiracy  as  last  aforesaid,  the  said  Harvey  M. 
Lewis,  the  said  James  N.  Huston,  and  the  said  Everett  Dufour 
were  to  fraudulently  convert  said  fee  and  money  paid  by  them 
the  said  persons,  firms,  and  corporations  as  last  aforesaid,  to  the 
use  of  them  and  each  of  them,  the  said  Harvey  M.  Lewis,  the 
said  James  N.  Huston,  and  the  said  Everett  Dufour,  without 
giving  anything  of  value  therefor." 

The  manner  in  which  the  PostoflSce  establishment  of  the 
United  States  was  used  in  furtherance  of  the  illegal  scheme  and 
artifice  to  defraud  is  then  set  forth.  It  is  not  contended  that 
the  overt  acts  are  not  set  forth  in  sufficient  detail.  The  con- 
spiracy is  charged  in  concise  and  technical  language.  The 
general  object  of  the  conspiracy  is  alleged  to  have  been  a  viola- 
tion of  sec.  5480^  U.  S.  Bev.  Stat.     As  that  section  does  not 
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fully  and  clearly  set  forth  all  the  elements  necessary  to  constitute 
the  o£Pense  therein  denounced,  it  is  necessary  that  the  pleader 
set  out  the  scheme  with  sufficient  particularity  to  bring  it  with- 
in the  inhibition  of  the  statute^  and  to  enable  the  accused  to 
know  what  he  will  be  required  to  meet  upon  the  trial.  Evans 
V.  Umted  States,  168  U.  S.  584,  38  L.  ed.  830,  14  Sup.  Ct. 
Rep.  934,  9  Am.  Crim.  Eep.  668 ;  Horn  v.  United  Staies,  105 
C.  C.  A.  163,  182  Fed.  721.  The  indictment,  after  charging 
that  the  conspiracy  was  to  violate  said  sec.  5480,  U.  S.  Rev. 
Stat,  contains  an  averment  of  the  general  character  and  purpose 
of  the  scheme  devised,  which  was  to  defraud  such  persons,  firms, 
and  corporations  out  of  their  money  as  the  conspirators  might 
induce  to  apply  to  Lewis  and  Huston,  or  to  the  two  named 
corporations,  to  have  corporate  stocks,  bonds,  and  securities 
guaranteed.  There  is  no  ambiguity  about  this  general  charge. 
The  part  assigned  to  or  to  be  undertaken  by  each  of  the  de- 
fendants in  the  carrying  out  of  the  unlawful  scheme  then 
follows.  Dufour  was  to  represent  himself,  under  a  certain 
name,  to  be  engaged  as  a  broker  in  the  sale  of  stocks,  bonds,  and 
securities,  and  to  represent  that  he  could  and  would  sell  corpo- 
rate stocks,  bonds,  and  securities  guaranteed  as  to  principal  by 
a  guaranty  company,  and  to  solicit  such  persons,  firms,  and 
corporations,  to  have  their  stocks,  bonds,  and  securities  guaran- 
teed, and  to  represent  that  said  National  Trust  Company  and 
said  Enterprise  Trust  Company  were  regular  guaranty  compa- 
nies. Lewis  and  Huston,  as  their  part  of  the  conspiracy,  were 
to  represent  themselves  to  be  officers  and  directors  of  the  two 
named  trust  companies,  and  Lewis  was  to  represent  himself 
to  be  the  manager  of  the  American  Finance  Company.  Lewis 
and  Huston  were  further  fraudulently  to  represently  that  said 
National  Trust  Company  and  said  Enterprise  Trust  Company 
were  authorized  to  guarantee  stocks,  bonds,  and  securities,  and 
that  their  standing  was  such  that  their  guaranty  would  add  to 
the  value  of  stocks  guaranteed  by  them.  Lewis  and  Huston 
were  further  fraudulently  to  represent  that  these  two  trust 
companies  were  fully  equipped  to  guarantee  stocks,  bonds,  and 
securities. 
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It  is  then  averred  that  said  National  Trust  Company  was 
not  authorized  under  its  charter  to  guarantee  stocks,  bonds, 
and  securities,  and  that  the  standing  of  said  company  and 
said  Enterprise  Trust  Company  was  not  such  as  would  or  could 
add  to  the  value  of  stocks,  bonds,  and  securities  guaranteed 
by  them ;  that  said  companies  were  not  fully  equipped  to  guaran- 
tee stocks,  bonds,  and  securities. 

The  conspiracy  was  further  to  be  carried  out  by  the  defend- 
ants, Lewis,  Huston,  and  Dufour,  inducing  persons,  firms,  and 
corporations  to  pay  to  said  trust  companies  a  fee  and  money 
for  the  agreements  to  guarantee  said  stocks,  bonds,  and  se- 
curities, and  said  defendants  "were  to  fraudulently  convert 
said  fee  and  money  paid  by  them  the  said  persons  firms,  and 
corporations  as  last  aforesaid,  to  the  use  of  them  and  each  of 
them,  the  said  Harvey  M,  Lewis,  the  said  James  N.  Huston, 
and  the  said  Everett  Dufour,  without  giving  anything  of  value 
therefor." 

It  is  insisted  that  the  failure  of  the  pleader,  after  stating 
the  fraudulent  representations  to  be  made  by  Lewis  and  Huston 
in  furtherance  of  the  conspiracy,  to  charge  knowledge  on  the 
part  of  Dufour  of  the  falsity  of  such  representations,  is  fatal. 
In  making  this  contention  appellant  fails  entirely  to  consider 
that  this  is  an  indictment  for  conspiracy,  and  not  one  imder 
sec.  5480.  The  indictment,  at  the  outset,  brings  the  three  de- 
fendants together  in  an  unlawful  agreement,  the  object  of  which 
is  set  forth.  The  part  assigned  or  to  be  performed  by  each 
conspirator  is  set  forth.  Dufour  was  to  make  certain  repre- 
sentations and  to  do  certain  things  tending  toward  the  ac- 
complishment of  the  common  unlawful  purpose.  Lewis  and 
Huston  were  to  do  certain  other  things  to  the  same  end.  It 
is  set  forth  that  certain  of  the  representations  which  they  were 
to  make  were  to  be  fraudulent  representations.  The  averment, 
therefore,  that  they  knew  the  character  of  those  representations 
is  superfluous,  and  may  be  treated  as  surplusage.  If  the  orig- 
inal unlawful  agreement  contemplated  and  required  the  making 
of  those  fraudulent  representations,  and  such  is  the  import  of 
of  the  language  employed^  how  can  it  be  said  that  any  one  of  the 
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parties  to  that  agreement  was  without  knowledge  of  the  fraud- 
ulent character  of  those  representations  ? 

Dealy  v.  United  States,  162  U.  S.  539,  38  L.  ed.  545, 14  Sup. 
Ct.  Rep.  680,  9  Am.  Crim.  Rep.  161,  involved  an  indictment 
for  conspiracy  to  defraud  the  United  States  of  large  tracts  of 
land  by  means  of  false  and  fictitious  entries  under  the  home- 
stead law.  The  indictment  did  not  specify  the  tracts  by  number 
of  section,  township,  and  range,  and  this  was  held  unnecessary. 
In  the  first  count  it  was  averred  "that,  according  to  and  in 
pursuance  of  said  conspiracy,  combination,  confederacy,  and 
agreement  among  themselves  had  as  aforesaid,  the  said  Allen 
(one  of  the  conspirators)  did  persuade  and  induce  one  Charles 
Pattnaude  to  make  filing  under  said  homstead  laws,  and  there- 
after to  make  proof  and  final  entry  under  said  laws  for  the  lands 
known  and  described  as  follows,  ♦  ♦  ♦  on  which  said  lands 
said  Pattnaude,  as  said  Allen  then  and  there  well  knew,  had 
never  made  settlement,  improvement,  or  residence,"  etc  It  will 
be  observed  that  knowledge  on  the  part  of  the  other  conspirators 
of  the  true  character  of  the  Pattnaude  entry  was  not  directly 
averred.  The  court,  in  disposing  of  the  contention  that  the 
words,  "according  to  and  in  pursuance  of  said  conspiracy,"  did 
not  amount  to  a  charge  that  Allen's  overt  act  was  done  "to  effect 
the  object  of  the  conspiracy,"  said:  "Something  more  is  in- 
tended by  the  use  of  the  words,  'according  to  and  in  pursuance 
of,'  than  that  the  overt  act  was  done  after  the  formation  of  the 
conspiracy,  or  even  that  it  was  simply  a  result  of  the  con- 
spiracy. It  implies  that  the  act  was  one  contemplated  by  the 
conspiracy,  'according  to,'  and  was  done  in  carrying  it  out,  'in 
pursuance  of,'  something  which  the  conspiracy  provided  should 
be  done,  something  which  when  done  should  tend  to  accomplish 
the  purpose  of  the  conspiracy."  So  here  the  averments  as  to 
what  was  to  be  done  by  each  of  the  conspirators  in  carrying  out 
the  conspiracy  imply  that  the  character  of  those  acts  was  agreed 
upon  at  the  outset. 

The  history  of  the  case,  moreover,  shows  that  this  defendant, 
at  the  time  of  his  trial,  was  fully  aware  of  the  precise  offense 
with  which  he  was  charged.     While  the  assertion  by  him  in 


Digitized  by 


Google 


DUFOUR  V.  UNITED  STATES.  507 

D.  0.]  Opinion  of  the  Court. 

his  applications  for  a  speedy  trial,  to  the  eflFect  that  he  had  no 
intention  to  demur  to  the  indictment,  or  of  entering  any  plea 
other  than  that  of  not  guilty  thereto,  should  not  and  would  not 
prevent  him  from  taking  advantage  of  a  fatal  defect  in  the 
indictment,  the  court  is  at  liberty  to  consider  such  declarations 
in  determining  the  question  whether  any  alleged  informality 
or  ambiguity  in  the  indictment  tended  to  his  prejudice.  Rosen 
V.  United  States,  161  U.  S.  29,  40  L.  ed.  606,  16  Sup.  Ct.  Rep. 
434,  480,  10  Am.  Crim.  Rep.  251;  United  States  v.  Clarke, 
37  Fed.  106.  We  think  the  indictment  suflSciently  identifies  the 
offense  which  the  conspiracy  was  formed  to  commit. 

As  to  the  motion  for  a  new  trial :  The  defendants  requested 
the  court  to  instruct  the  jury  that  while  they  might  find  some 
fact  to  be  established  from  the  circumstances  disclosed  by  the 
testimony,  and  infer  the  existence  of  some  other  fact  reasonably 
resulting  therefrom,  they  must  stop  there,  and  not  place  an 
inference  upon  an  inference.  The  language  of  the  charge  as  sub- 
mitted to  the  court,  and  which  we  will  not  here  repeat,  is  some- 
what involved  and  ambiguous,  and  if  given  without  qualifica- 
tion, would  have  tended  to  the  confusion  of  the  jury.  To  the 
refusal  of  the  court  to  grant  the  instruction,  an  exception  was 
noted  in  behalf  of  the  defendants.  The  court  in  its  charge  to 
the  jury  said:  "The  only  danger  that  a  jury  need  guard  itself 
against  in  the  consideration  of  circumstantial  evidence  is  that 
it  shall  not  attach  to  a  fact  which  it  finds  to  be  proven  an 
inference  which  that  fact  does  not  naturally  carry.  ♦  ♦  * 
Having  in  mind,  then,  that  the  difference  between  direct  and 
•circumstantial  evidence  is  that  instead  of  taking  the  word  of 
a  himian  creature  as  to  a  fact,  you  take  the  word  of  another 
fact,  assigning  to  the  first  fact  the  natural  inference  which  it 
suggests  to  the  human  mind,  be  careful  not  to  permit  your  minds 
to  be  carried  to  the  belief  of  the  existence  of  a  fact  which 
really  is  not  indicated  by  the  existence  of  the  first  fact,  which 
you  find  to  be  established  by  the  evidence.*' 

We  think  the  court  in  this  language  covered  the  point  which 
the  defendants  had  in  mind,  and  that  the  jury  understood  that 


Digitized  by 


Google 


508  DUPOUR  V.  UNITED  STATES. 

Opinion  of  the  Court.  [37  App, 

they  were  not  at  liberty  to  infer  one  fact  from  another,  unless 
that  other  was  established  by  the  evidence. 

It  is  next  specified  as  error  that  the  court  refused  to  instruct 
the  jury,  as  requested  by  the  defendants,  that  the  allegation  of 
the  indictment  that  it  was  the  intent  of  the  defendants  to 
appropriate  to  themselves,  without  giving  anything  of  value 
therefor,  the  moneys  received,  was  material  and  necessary,  and 
must  be  established  beyond  a  reasonable  doubt  before  the  jury 
could  find  the  defendants,  or  any  of  them,  guilty.  This  point 
was  fully  covered  by  the  court  in  other  instructions  granted 
the  defendant  Lewis,  and  applicable  to  all  the  defendants.  In 
one  of  these  prayers  the  jury  were  told  that,  in  order  to  find 
any  one  of  the  defendants  guilty  as  charged  in  the  indictment, 
they  must  find  from  the  evidence,  beyond  a  reasonable  doubt, 
^'that  such  defendant  had  knowledge  of  the  said  alleged  scheme, 
and  knowledge  that  the  said  representations  concerning  the 
said  companies  as  aforesaid  were  false  in  the  particulars,  or 
some  of  them,  aforesaid."  In  another  the  jury  were  told  that 
before  they  could  find  any  defendant  guilty,  they  must  "find 
from  the  evidence,  beyond  a  reasonable  doubt,  that  he  had 
knowledge  both  of  the  scheme  allied  in  the  indictm^it  and  its 
fraudulent  character  as  alleged,  and  also  of  the  intended  use 
of  the  said  mails  in  execution  thereof."  In  still  another  they 
were  further  told  that  before  they  could  find  any  one  of  the 
defendants  guilty  as  charged  in  the  indictment,  they  must  "find 
from  the  evidence,  beyond  a  reasonable  doubt,  that  such  de- 
fendant entered  into  such  agreement  or  understanding  corrupt- 
ly, and  with  intent  to  defraud,  as  in  the  indictment  alleged." 

Certain  instructions  were  requested  by  the  government,  and 
granted  by  the  court  over  the  objection  of  the  defendants,  the 
only  serious  objection  as  now  assigned  to  these  instructions 
being  that  there  was  nothing  under  the  indictment  proper  to  be 
submitted  to  the  jury.  We  have  already  disposed  of  this  ob- 
jection by  sustaining  the  indictment. 

A  motion  for  a  new  trial  was  made  in  behalf  of  the  defendant 
Huston.  This  motion  the  court  granted.  The  court,  as  appears 
from  the  record,  assigned  as  its  reasons  for  the  granting  of  thia 
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motion,  that  while  there  was  ample  evidence  in  the  case  oonneclr 
ing  Huston  with  the  active  affairs  of  the  enterprise  with  which 
be  and  Lewis  were  identified,  to  have  led  him  to  inquire  more 
particularly  as  to  the  methods  which  Lewis  waa  adopting,  and  to 
have  rendered  him  responsible  in  any  civil  suit  on  the  theory  of 
constructive  knowledge,  the  court  was  not  satisfied  that  it  had 
<$learly  instructed  the  jury  as  to  the  necessity  of  finding  actual 
knowledge  on  the  part  of  Huston  of  the  falsity  of  the  representa- 
tions made  by  Lewis,  and  therefore  set  aside  the  verdict  as  to 
Huston.  "With  respect  to  the  defendants  Dufour  and  Lewis," 
said  the  court,  "it  is  proper  that  the  verdict  be  sustained.  There 
are  established  facts  which  could  not  have  had  existence  upon 
the  theory  of  the  innocence  of  either  one  of  them.  It  would  be 
turning  away  from  the  ordinary  processes  of  human  understand- 
ing to  say  that,  in  view  of  the  evidence  the  jury  heard,  there  is 
the  slightest  doubt  of  the  guilt  of  either  Lewis  or  Dufour." 

The  qustion  whether  or  not  Huston  was  entitled  to  a  new  trial 
as  matter  of  right  is  not  before  us.  The  question  we  are  to  deter- 
mine is  whether  the  granting  of  a  new  trial  to  Huston,  in  the  cir- 
'Cumstances  of  this  case,  necessitates  the  granting  of  a  new  trial 
to  each  of  the  other  defendants.  The  general  rule  appears  to  be 
that  where  two  or  more  persons  have  been  convicted  of  conspir- 
acy, and  a  new  trial  is  awarded  to  one,  it  must  be  awarded  to  all. 
This  rule  was  first  announced  in  Beg.  v.  Oompertz,  9  Q.  B.  824, 
where  the  jury  had  returned  a  verdict  of  guilty  under  an  indict- 
ment for  conspiracy  involving  five  defendants.  Lord  Denman, 
Ch.  J.,  in  granting  a  new  trial,  said:  "We  might  perhaps  see  no 
ground  for  disturbing  the  verdict  so  far  as  it  affects  Gompertz ; 
but  into  this  we  do  not  inquire,  for  we  cannot  grant  a  new  trial 
^as  to  one  conspirator  without  granting  it  to  all  who  are  convict- 
ed. As,  therefore,  we  cannot  separate  the  defendants,  there 
must  be  a  new  trial  as  to  all."  This  rule  was  followed  in  Com. 
V.  McOawan,  2  Pars.  Sel.  Eq.  Cas.  341,  and  in  Isaacs  v.  State, 
48  Miss.  234,  1  Am.  Crim.  Rep.  103. 

In  United  States  v.  Cohn,  128  Fed.  615,  an  indictment  char- 
ging conspiracy  against  Cohn,  Browne,  and  others  to  the  grand 
jurors  unknown,  there  was  a  verdict  of  guilty  against  Cohn  and 
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Browne.  Upon  an  application  by  each  defendant  for  a  new 
trial,  the  court  reviewed  the  evidence,  granted  Cohn's  applica- 
tion, and  denied  Browjie's.  The  court  ruled  that  Reg.  v.  Gom- 
pertz  and  Com.  v.  McOowan  were  not  in  point,  saying :  "Cohn 
is  granted  a  new  trial  because  no  cause  of  action  was  proved 
against  him,  and  the  indictment  should  have  been  dismissed 
as  to  him  by  the  court.  Had  such  dismissal  been  ordered,  never- 
theless Browne's  case  could  have  been  submitted  to  the  jury."' 
The  case  was  taken  to  the  circuit  court  of  appeals  and  there 
affirmed.    Browne  v.  United  States,  76  C.  C.  A.  31,  145  Fed.  1. 

There  is  much  analogy  between  the  present  case  and  the  one 
last  cited.  Here,  as  in  that  case,  there  was  evidence  tending  to 
show  that  both  Lewis  and  Dufour  participated  in  the  unlawful 
agreement.  After  stating  in  considerable  detail  the  manner  in 
which  the  scheme  was  carried  out,  the  record  states :  "And  fur- 
ther to  maintain  the  issues  on  its  part  joined,  the  government 
adduced  evidence  of  other  facts  and  circumstances  tending  to- 
show  knowledge  on  the  part  of  the  defendant  Dufour  of  the  false 
statements  and  misrepresentations  made  by  the  defendants 
Lewis  and  Huston,  and  of  a  fraudulent  intent  on  the  part  of 
said  Dufour  to  use  the  United  States  mails  for  the  making 
thereof  in  conspiracy  with  said  defendants  Lewis  and  Huston." 
As  to  the  falsity  of  the  statements  made  by  Lewis  in  further- 
ance of  the  unlawful  scheme,  there  can  be  no  question.  In- 
deed, the  falsity  of  those  statements  is  admitted.  Whether 
actual  knowledge  of  the  falsity  of  such  statements  was  brought 
home  to  Huston  could  have  no  bearing  upon  the  question  of 
the  guilt  or  innocence  of  Dufour;  in  other  words,  in  the  cir- 
cumstances of  this  case  the  question  of  Huston's  guilt  in  no 
way  affected  the  rights  of  Dufour. 

Had  a  new  trial  been  awarded  Huston  upon  the  ground  of  er- 
ror in  the  admission  of  evidence,  and  that  evidence  had  also  re- 
lated to  the  other  defendants  and  had  been  in  any  manner  to 
their  prejudice,  all  the  defendants  would  necessarily  have  been 
entitled  to  a  new  trial.  We  have  carefully  examined  this  record, 
however,  and  fail  to  find  anything  therein  to  support  the  con- 
tention that  the  granting  of  a  new  trial  to  Huston  should  also  en- 
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title  Dufour  to  one.  Supposing  Dufour's  motions  for  a  separate 
trial  had  been  granted,  and  he  had  been  tried  and  convicted,  and 
supposing  that  each  of  the  other  defendants  had  been  separately- 
tried  and  convicted,  would  it  still  be  contended  that  the  granting 
of  a  new  trial  to  Huston,  for  the  reasons  assigned,  would  also  en- 
title the  other  defendants  to  a  new  trial  ?  We  think  there  is  but 
one  answer  to  the  proposition.  The  more  reasonable  rule  ap- 
pears to  be  that  where,  as  in  this  case,  the  granting  of  a  new 
trial  to  on  of  several  defendants  convicted  of  conspiracy  is  upon 
grounds  or  errors  in  no  way  prejudicial  to  the  rights  of  the  other 
defendants,  the  verdict  as  to  them  should  be  allowed  to  stand.. 
The  judgment  must  be  affirmed.  Affirmed. 


NEW  YORK  CONTINENTAL  JEWELL  FILTRATION 
COMPANY  V.  JONES.* 


Damages;  Watebs. 

There  can  be  recovery  by  a  landowner  for  damages  to  her  land  caused  by 
excavating  for  a  railroad  tunnel  under  an  adjacent  public  street^ 
where  the  injury,  consisting  of  the  settlement  of  the  land  and  the 
cracking  of  the  foundations  and  walls  of  a  house  thereon,  was  caused 
by  the  withdrawal  of  percolating  subsurface  water  from  underneath 
her  premises  as  a  result  of  the  excavation. 

No  2286.     Submitted  October  16,  1911.     Decided  November  6,  1911. 

*  Waters, — ^For  cases  upon  the  question  of  correlative  rights  in  percolat- 
ing waters,  see  notes  to  Katz  v.  WcUkinehaWj  64  L.R.A.  236;  Erickson  v. 
Crookaton  Waterworks,  Power,  d  Light  Co,  17  L.R.A.(N.S.)  650;  Barton 
V.  Riverside  Water  Co,  23  L.R.A.(N.S.)  331;  and  Meeker  v.  East  Orange, 
26  L.R,A.(N.S.)  465.  As  to  remedy  for  diverting  percolating  water,  see 
note  to  Tfewport  v.  Temescal  Water  Co,  6  L.R.A.(N.S.)  1099.  As  to  rea- 
sonableness of  use  of  percolating  water,  see  note  to  Pence  v.  Carney,  6> 
L.R.A.(N.S.)  266;  and  for  cases  upon  the  effect  of  grant  upon  rights  in 
percolating  water,  see  notes  to  Paine  t.  Chandler,  19  L.RJL  99,  and  Charon. 
v.  Clark,  17  L.R.A.(N.S.)  648. 
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HsABiNo  on  an  appeal  by  the  defendant  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia,  on  verdict,  in 
an  action  to  recover  damages  for  injury  to  plaintiff's  land  and 
premises.  Reversed. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows: 

This  is  an  action  on  the  case  brought  by  appellee,  Margaret  J. 
Jones,  plaintiff  below,  against  the  New  York  Continental  Jewell 
Filtration  Company,  a  corporation,  defendant,  to  recover  dam- 
ages alleged  to  have  been  sustained  by  plaintiff  in  consequence 
of  the  construction  of  the  railroad  tunnel  of  the  Washington 
Terminal  Company  under  the  west  side  of  First  street,  north- 
east, in  the  city  of  Washington. 

Plaintiff  alleged  in  her  declaration  that  she  was  the  owner  of 
a  house  and  lot  abutting  the  parking  on  the  easterly  side  of  First 
street,  between  East  Capitol  and  A  streets;  that  while  the  de- 
fendant company,  under  contract  with  the  Washington  Termi- 
nal Company  for  the  construction  of  the  tunnel,  was  excavating 
and  constructing  the  tunnel  under  the  street  opposite  her  proper- 
ty, the  land  began  to  settle,  causing  the  foundations  and  walh 
of  her  house  to  crack,  and  that  this  settlement  and  cracking, 
which  plaintiff  alleges  began  March  1, 1903,  continued  up  to  the 
time  this  action  was  brought. 

The  declaration  is  in  four  counts.  In  the  first  two  plaintiff 
charged  that  the  settlement  was  caused  by  the  excavating  and 
other  work  done  by  the  defendant  in  constructing  the  tunnel,  the 
effect  of  which  had  been  to  destroy  the  lateral  support  of  her 
land.  In  the  third  count  it  was  charged  that  the  building  of  the 
tunnel  had  caused  a  permanent  impairment,  of  the  property  and 
diminution  of  its  value.  The  fourth  count  charged  negligence. 
The  third  and  fourth  counts  were  withdrawn  from  the  jury,  and 
a  verdict  for  damages  rendered  in  favor  of  the  plaintiff  upon  the 
first  two  counts  of  the  declaration. 

It  appears  from  the  testimony  that  the  tunnel  is  48  feet  wide 
and  24  feet  in  height ;  that  from  the  top  of  the  tunnel  to  the  sur- 
face of  the  street  opposite  plaintiff's  premises  is  a  distance  of 
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27-1  feet ;  that  the  distance  on  the  surface  of  the  street  from  a 
point  perpendicular  to  the  east  side  of  said  tunnel,  to  the  west 
line  of  plaintiflF's  lot  or  the  west  wall  of  her  house,  is  69  feet, 
and  that  a  direct  line  between  the  nearest  adjacent  points  of  the 
house  and  the  tunnel  is  about  90  feet. 

A  plat  showing  the  settlement  of  the  ground  as  it  appeared  on 
the  surface  of  the  street  in  front  of  plaintiff's  property  was  ad- 
mitted in  evidence,  and  is  conceded  to  show  the  exact  condition 
after  the  construction  of  the  tunnel.  It  appears  that  directly  in 
front  of  plaintiff's  house  the  settlement  in  the  street  at  the  cen- 
ter line  of  the  tunnel,  in  February,  1908,  was  1  foot,  3  inches; 
and  that  the  settlement  as  it  appeared  on  the  surface,  gradually 
decreased  in  an  easterly  direction  imtil  it  entirely  disappeared 
at  a  point  20  feet  3  inches  west  of  the  west  line  of  plaintiff's 
premises, — the  west  wall  of  the  house  being  on  the  west  line  of 
the  lot.  Photographs  taken  before  work  on  the  tunnel  was  be- 
gun, showing  cracks  in  the  outside  walls  of  plaintiff's  house,  are 
in  evidence. 

Attention  is  called  to  these  established  facts  in  order  that  we 
may  approach  more  intelligently  the  point  upon  which  this  ap- 
peal must  turn.  There  is  considerable  evidence  in  the  record  to 
the  effect  that  the  upper  stratum  of  soil  in  the  vicinity  of  plain- 
tiff's property  is  composed  of  sand  and  gravel  heavily  charged 
with  water,  and  that,  to  meet  this  contingency,  drain  pipes  were 
laid  in  each  side  of  the  tunnel  to  carry  away  the  percolating 
subterranean  waters.  The  chief  engineer  of  the  defendant  com- 
pany testified:  "The  tunnel  could  not  have  been  constructed 
without  provision  for  drainage.  The  plans  called  for  a  system 
of  water  proofing  and  drainage,  and  the  tunnel  was  constructed 
accordingly.  The  withdrawal  of  water  from  subterranean  soil 
tends  to  decrease  the  voids  between  the  individual  particles  of 
soil  and  allow  gradual  consolidation.  After  the  water  is  with- 
drawn, the  soil  will  occupy  less  volume  than  it  did  originally 
when  the  water  was  present.  The  stratum  of  sand  and  gravel 
overlying  the  clay  was  heavily  charged  with  water.  Some 
^rings  were  encountered,  but  the  water  was  continuous  through- 
#ut  the  stratum  of  sand  and  gravel.  The  soil  wa«  practically 
v^i.  xxxvn.— 33. 
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uniform  along  square  728."  A  number  of  witnesses,  both  for 
plaintiflF  and  defendant,  testified  that  the  withdrawal  of  under- 
ground water  would  cause  a  consolidation  of  the  earth  and  ad- 
mit of  settlement 

While  the  lot  on  which  the  house  stood,  and  for  a  considerable 
distance  west  of  the  house,  showed  no  surface  settlement,  accord- 
ing to  the  exhibited  plat,  it  may  well  be  that  the  superior  weight 
of  the  house  caused  its  walls  to  settle,  due  to  the  withdrawal  of 
subterranean  waters.  This  theory,  considering  the  physical  con- 
ditions shown  to  exist  at  and  surrounding  plainti£P's  premises 
before  and  after  the  construction  of  the  tunnel,  is  certainly  more 
plausible  than  that  the  construction  of  a  tunnel  at  a  distance  of 
90  feet  from  the  house,  without  negligence  to  cause  an  unneces- 
sary movement  of  the  earth,  withdrew  the  lateral  support  of  earth 
from  its  foundations,  and  caused  the  settlement  of  the  walls. 

Mr.  James  H.  Hayden  and  Mr.  Oeorge  W.  Dalzell  for  the 
appellant. 

Mr.  Chas.  A.  Douglas,  Mr.  Hugh  H.  Obear,  and  Mr.  Barton 
T.  Doyle  for  the  appellee. 

Mr.  Justice  Van  Obsdel  delivered  the  opinion  of  the  Court : 

At  the  conclusion  of  the  case,  counsel  for  defendant  offered 
the  following  instruction,  which  the  court  refused  to  submit  to 
the  jury:  "The  jury  is  instructed  that  if  they  find  that  the  in- 
jury, if  any,  to  plaintiff's  premises,  was  due  to  the  withdrawal 
of  subterranean  waters  from  beneath  the  surface  of  plaintiff's 
land,  caused  by  the  excavation  of  the  tunnels,  plaintiff  cannot  re- 
cover, and  their  verdict  must  be  for  the  defendant."  This  was 
error.  Clearly,  if  the  damage  was  caused  by  the  withdrawal  of 
subterranean  waters  in  consequence  of  the  construction  of  the 
tunnel,  it  is  damnum  absque  injuria,  and  there  can  be  no  re- 
covery. 

The  common-law  right  of  a  landowner,  or  those  holding  under 
him,  if  essential  to  the  full  enjoyment  of  his  estate,  to  drain 
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percolating  subterranean  water  from  beneath  the  land  of  his 
neighbor,  is  too  well  settled  to  admit  of  division  of  opinion.  The 
exception  is  found  in  the  familiar  rule  that  where  one  grants 
land  to  another  for  a  particular  purpose,  if  the  withdrawal  of  the 
water  by  the  grantor  on  adjacent  land  would  destroy  the  use  for 
which  the  grantee  purchased,  the  grantor  would  be  estopped 
from  doing  an  act  in  derogation  of  his  own  grant  But  the  ex- 
ception has  no  application  to  this  case.  When  plaintiff  pur- 
chased the  lot  she  was  charged  with  notice  of  the  uses  to  which 
the  adjacent  land  might  be  subjected,  both  by  public  and  pri- 
vate structures,  such  as  are  common  in  great  cities. 

The  controlling  case  on  this  subject,  and  one  generally  cited 
in  support  of  the  common-law  rule,  is  PoppleweU  v.  Hodkinson, 
L.  R  4  Exch.  248.  Cockbum,  Ch.  J.,  announcing  the  opinion 
of  the  court,  said :  "Although  there  is  no  doubt  that  a  man  has 
no  right  to  withdraw  from  his  neighbor  the  support  of  adjacent 
soil,  there  is  nothing  at  common  law  to  prevent  his  draining 
that  soil,  if,  for  any  reason,  it  becomes  necessary  or  convenient 
for  him  to  do  so.  It  may  be,  indeed,  that  where  one  grants  lands 
to  another  for  some  special  purpose, — ^for  building  purposes,  for 
example, — then,  since,  according  to  the  old  maxim,  a  man  can- 
not derogate  from  his  own  grant,  the  grantor  could  not  do  any- 
thing whatever  with  his  own  land  which  might  have  the  effect 
of  rendering  the  land  granted  less  fit  for  the  special  purpose  in 
question  than  it  otherwise  might  have  been.  *  *  *  Indeed, 
when  we  remember  that  the  land  was  close  to  an  important  and 
j>opulous  town,  and  that  there  was  therefore  every  probability 
of  its  being  built  upon,  the  plaintiff,  we.  may  infer,  must  have 
had  strong  reasons  for  supposing  that  it  would  be  so  built  upon, 
and,  consequently,  would  be  effectually  drained,  if  the  nature  of 
the  erections  proposed  to  be  put  upon  it  should  render  that  oper- 
ation necessary.  It  so  happens  that  a  church  has  been  built 
there,  and  it  was  essential,  the  buildings  being  large  and  heavy, 
to  drain  the  land  deeply  to  get  a  secure  foundation.  Now,  the 
plaintiff  cannot  complain  of  this,  for  he  had  no  right  to  suppose 
that  the  adjacent  land  would  be  used  for  the  erection  of  such  cot- 
tages as  he  had  himself  erected,  or  of  other  buildings  requiring 
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equally  little  support  Seeing,  then,  that  there  was  no  implied 
condition  that  the  grantor  in  this  case  would  not  drain,  there  was 
no  obligation  on  him  or  those  who  claim  through  him  uot  to 
drain,  to  such  an  extent  as  the  nature  of  the  building  to  be  erect- 
ed rendered  safe  and  desirable." 

The  reason  for  the  rule  is  that  percolating  subterranean  water 
is  a  wandering  thing,  which,  like  the  air,  is  not  subject  to  any 
fixed  rules  of  law.  The  existence,  origin,  course,  and  movement 
of  such  waters,  and  the  causes  which  govern  and  direct  their 
movements,  are  so  involved  in  mystery,  secrecy,  and  uncertainty 
as  to  render  any  attempt  to  establish  or  administer  any  set  of 
legal  rules  with  respect  to  them  practically  impossible. 

One  of  the  best  considered  cases  which  has  come  to  our  notice 
is  Chatfield  v.  Wilson,  28  Vt  49.  It  is  there  held  that  "there 
are  no  correlative  rights  existing  between  the  proprietors  of  ad- 
joining lands,  in  reference  to  the  use  of  the  water  in  the  earth 
or  percolating  under  its  surface.  Such  water  is  to  be  regarded 
as  part  of  the  land  itself,  to  be  enjoyed  absolutely  by  the  pro- 
prietor within  whose  territory  it  is;  and  to  it  the  law  governing 
the  use  of  running  streams  is  inapplicable."  This  case,  based 
upon  the  strongest  reason,  goes  to  the  full  extent  in  holding  that 
the  act  of  detaining  or  diverting  subsurface  percolating  waters 
from  an  adjoining  proprietor  gives  no  right  of  action. 

It  is  not  different  that  the  drainage  here  was  caused  by  the 
construction  of  a  railroad  in  a  public  street.  The  use  of  the 
street  for  this  purpose  was  proper.  The  railroad  company  ac- 
quired its  right  of  way  from  the  government,  in  which  was  the 
fee  and  control  of  the  street.  We  can  see  no  distinction  between 
the  right  of  the  railway  company  through  its  agent,  the  defend- 
ant, to  intercept  the  percolating  waters  finding  their  way  to  the 
tunnel,  and  that  of  the  government  itself,  had  it  caused  similar 
drainage  by  the  construction  of  sewerage  or  other  public  work 
under  the  street.  In  New  Albany  dk  S.  R.  Go.  v.  Peterson,  14 
Ind.  112,  77  Am.  Dec.  60,  where  the  railroad,  in  excavating  on 
its  right  of  way,  drained  a  well  on  neighboring  land,  not  touched 
by  the  right  of  way,  it  was  said :  "The  railroad  company,  for  the 
purpose  of  constructing  their  road,  had  the  same  right  to  exca- 
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vate,  within  the  limits  of  their  right  of  way^  that  a  private  in- 
dividual would  have  to  dig  upon  his  land  for  any  purpose ;  and 
we  know  of  no  statute  or  principle  which  would  hold  them  lia- 
ble for  an  injury  such  as  that  complained  of,  beyond  the  liabil- 
ity of  a  natural  person  for  a  like  injury.** 

The  case  of  United  States  v.  Alexander,  148  TJ.  S.  186,  37 
L.  ed.  416,  13  Sup.  Ct  Rep.  629,  relied  upon  by  counsel  for 
plaintiff,  is  not  in  point  There  the  government,  under  the  au- 
thority of  an  act  of  Congress,  condemned  a  right  of  way  for  a 
tunnel  through  which  to  convey  water  to  supply  the  city  of 
Washington.  In  its  construction,  appellee's  well,  situated  a  dis- 
tance of  600  feet  from  the  tunnel,  and  not  within  the  right  of 
way  condemned,  was  destroyed.  The  act  of  Congress  authoriz- 
ing the  condemnation  of  the  right  of  way  provided  for  the  ad- 
justment of  "all  claims  for  value  or  damages  on  account  of  own- 
ership of  any  interest  in  said  premises,  or  on  account  of  injury 
to  a  property  right  by  the  construction  of  said  works/'  The  case 
turned  upon  the  statutory  right  of  action  granted.  The  court 
held  that  water  collected  in  appellee's  well  constituted  a  prop- 
erty right,  and  that,  under  the  provisions  of  the  statute,  the  gov- 
ernment was  liable  for  damages  incurred  by  reason  of  its  de- 
struction. The  court,  referring  to  the  common-law  rule  as  laid 
down  in  Acton  v.  Blundell,  12  Mees.  &  W.  324,  13  L. 
J.  Exch.  N.  S.  289,  15  Mor.  Min.  Rep.  168,  and  similar 
cases  said:  "The  doctrine  of  those  cases  substantially  is 
that  the  owner  of  land  may  dig  therein,  and  apply 
all  that  is  there  found  to  his  own  purposes,  at  his  own 
free  will  and  pleasure;  and  that  if,  in  the  exercise  of 
such  right,  he  intercepts  or  drains  off  the  water  collected  from 
underground  springs  in  his  neighbor's  well,  this  inconvenience 
to  his  neighbor  falls  within  the  description  of  damnum  absque 
injuria,  which  cannot  become  the  ground  of  an  action.  We 
recognize  this  as  sound  doctrine  in  the  ordinary  case  of  a  ques- 
tion between  adjoining  owners  of  land.  But  in  a  case  like  the 
present,  where  his  injury  complained  of  is  inflicted  by  the  con- 
struction of  a  public  work  under  authority  of  a  statute,  over  land 
upon  which  the  public  authority  has  acquired  a  right  of  way^ 
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onlj,  and  where  the  statute  itself  provides  a  remedy  for  such 
injury,  the  law  has  been  held  to  be  otherwise  in  cases  whose  rea- 
soning demands  our  assent."  The  court  then  refers  at  length  to 
a  nimiber  of  decisions  by  the  supreme  court  of  Massachusetts. 

In  Massachusetts  it  has  been  held  that  the  common  law  does 
not  apply  where  damage  to  an  adjacent  property  owner  was 
caused  by  the  drainage  of  underground  waters  by  a  railroad  com- 
pany in  the  course  of  constructing  its  road,  within  the  limits  of 
its  own  right  of  way.  Parker  v.  Boston  &  M.  R.  Co.  3  Cush. 
107,  50  Am.  Dec.  709.  But  the  common  law  has  been  super- 
seded by  statute  in  Massachusetts  in  respect  of  damages  caused 
by  the  construction  and  maintenance  of  railroads.  The  statute 
provides  that  "every  railroad  corporation  shall  be  held  liable 
to  pay  all  damages  that  shall  be  occasioned  by  laying  out  and 
making  and  maintaining  their  road,  or  by  taking  any  land  or 
materials."  A  similar  statute  in  Massachusetts  also  holds -a 
municipal  corporation  liable  for  damages  occasioned  by  the 
making  or  maintaining  of  a  street  in  a  condemned  right 
of  way.  It  provides  that  in  estimating  damage  "regard 
shall  be  had  to  all  the  damages  done  to  the  parly,  wheth- 
er by  taking  his  property  or  injuring  it  in  any  manner/'  Mars- 
den  V.  Cambridge,  114  Mass.  490.  Under  these  statutory  pro- 
visions damages  can  be  recovered  for  injuring  land  wheUier  it 
abut  upon  the  right  of  way  or  not. 

There  is  no  statute  in  this  District  abrogating  the  common-law 
rule.  Hence,  if  the  damage  to  plaintiffs  property  was  occa- 
sioned by  the  withdrawal  of  the  percolating  subsurface  waters 
from  underneath  her  premises,  there  can  be  no  recovery,  and 
defendant  company  was  entitled  to  have  the  jury  so  instructed. 
The  judgment  is  reversed,  with  costs,  and  the  cause  is  re* 
manded  for  a  new  trial.  Reversed. 


Digitized  by 


Google 


MAGRUDER  v.  DRURY.  ((19 

D.  C]  Syllabui. 

MAGEUDEE  v.  DEUKT. 


Equitt;  AooouifTiNO;  Tbustees'  GoMiassioN;  AuDTTOB;  Rx8  Judicata; 

Dbgbees. 

1.  The  matter  of  the  allowance  of  commissions  to  trustees  in  an  equity 

cause  is  within  the  sound  discretion  of  the  court,  and  in  most  cases 
compensation  for  their  services  is  gauged  by  a  certain  percentage  on 
the  amount  of  the  estate. 

2.  A  report  of  the  auditor  which  has  been  confirmed  should  be  permitted 

to  stand  unless  there  is  some  obvious  error  or  mistake  therein 
(following  Richardson  v.  ViH^  Auken,  5  App.  D.  C.  209;  Orafion  v. 
Paine,  7  App.  D.  C.  255;  Smith  v.  American  Bonding  d  T,  Co.  12 
App.  D.  C.  192;  Huichina  v.  Munn,  28  App.  D.  C.  271,  s.  c.  209  U.  8. 
246,  52  L.  ed.  776,  28  Sup.  Ct.  Rep.  504,  and  France  v.  Coleman,  29 
App.  D.  C.  286) ;  and  this  rule  applies  to  an  award  by  the  auditor 
of  compensation  to  court  trustees  for  their  services. 

3.  A  decree  confirming  a  report  of  the  Auditor  in  an  equity  cause,  allow- 

ing court  trustees  compensation  for  their  services  of  5  per  cent  of  the 
principal  of  the  personal  property,  and  10  per  cent  of  the  collections 
from  both  the  real  and  personal  property  of  a  trust  estate  of  over 
$400,000,  was  affirmed  on  the  ground  that,  while  the  allowance  was 
a  liberal  one,  it  was  not  obviously  excessive,  or  shown  to  be  founded 
on  mistake,  where  it  appeared,  among  other  things,  that  the  estate 
was  in  the  charge  of  the  trustees  for  many  years,  during  which  time 
they  made  several  accountings,  in  which  they  were  allowed  10 
per  cent  commission  on  the  income  without  objection;  that  the 
bulk  of  the  personal  property  consisted  of  second  trust  notes  for  small 
sums,  many  of  them  payable  monthly,  involving  approximately  three 
thousand  transactions  by  the  trustees  in  collecting  them ;  and  that  the 
trustees  collected  the  rents  of  the  real  estate,  looked  after  repairs 
and  kept  the  property  insured,  paid  off  thirty-three  trusts,  aggregating 
$100,000,  acquired  twenty-four  parcels  of  land  by  foreclosure  and  one 
parcel  without  foreclosure,  sold  sixteen  parcels  and  two  party  walls, 
bought  four  parcels,  secured  the  cancelation  of  taxes,  and  perfected 
the  title  to  one  parcel, — all  of  which  transactions  involved  great 
responsibility  and  extensive  services. 

4.  The  adjudication  of  the  domicil  of  a  decedent  by  the  probate  court  of 

a  foreign  jurisdiction,  involved  in  the  granting  by  that  court  of  let- 
ters testamentary  on  his  estate,  is  not  conclusive  of  the  fact  of  domicil 
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in  the  proper  proeeedingi  in  the  eourtt  of  this  DiBtrict,  or  of  their 
right  to  adminiBter  such  of  the  estate  as  is  actually  within  this  joris- 
diction.  (Following  Overhy  v.  Oordm,  13  App.  D.  C.  392,  s.  c.  177 
U.  8.  214,  44  L.  ed.  741,  20  Sup.  Ot  Rep.  603;  and  citkig  Richm<md 
d  D.  R,  Co,  T.  Qitrman,  7  App.  D.  C.  01.) 

5.  Where  executors  who  had  qualified  im  Massachusetts  and  whose  ac- 

counts there  had  been  settled  without  objection,  turned  over  the 
estate  in  their  hands  to  trustees  subsequently  appointed  in  this  juris- 
diction in  an  equity  cause  here,  in  which  it  was  determined  that  the 
testator  was  domiciled  here  when  he  died,  and  not  in  Massachusetts, 
less  the  sum  of  $18,800  allowed  them  as  commissions  by  the  probate 
court  in  Massachusetts,  and  the  auditor  of  the  equity  court  in  the 
trustees'  first  account^  without  objection,  charged  them  with  the 
net  balance  so  received  from  the  executors,  it  was  held  on  an  appeal 
from  a  decree  confirming  a  report  of  the  auditor,  stating  a  subse- 
quent account  in  which  the  auditor,  over  objection,  refused  to  charge 
the  trustees  with  the  $18,800,  that  the  parties  interested  were  estopped 
to  impeach  the  settlement  by  the  Massachusetts  court  of  the  executors' 
account,  and  also  that,  although  one  of  the  trustees  was  also  one  of 
the  executors,  the  allowance  for  executors'  commissions  was  not  an 
element  for  consideration  in  fixing  the  trustees'  commissions. 

6.  A  trustee  should  not  deal  with  himself,  and  in  any  transaction  with  the 

trust  estate  in  which  he  has  made  a  loss  by  such  dealing,  he  should 
be  held  to  the  strictest  account,  and  if  he  has  realised  profits  he  should 
be  made  to  account  fully  for  them. 

7.  Where  trustees,  in  investing  trust  funds  in  their  hands,  buy  trust  notes- 

at  their  face  value,  with  accrued  interest,  from  a  real  estate  broker- 
age firm  of  which  one  of  the  trustees  is  a  member,  and  it  appears 
that  the  firm  had  received  commissions  from  the  makers  of  the  notes 
on  making  the  loan  evidenced  by  the  notes,  but  it  does  not  appear 
that  the  trustees  received  any  part  of  such  commissions,  and  that  the 
notes  are  all  good,  being  worth  their  face  value  with  accrued  interest,. 
the  trustees  are  not  chargeable  with  any  part  of  the  commissions 
so  received  by  the  brokerage  firm. 

8.  A  decree  confirming  a  report  of  the  auditor,  stating  the  final  account 

of  court  trustees,  properly  provides  that  when  the  trustees  shall  file 
vouchers  showing  the  distribution  and  final  disposition  by  them  of 
the  trust  funds  in  their  hands  or  shown  by  the  auditor's  report,  they 
shall  be  and  are  discharged  of  and  from  their  oflSce  of  trustees 
under  their  appointment  in  the  cause. 

0.  Where  a  final  decree  confirming  a  report  of  the  auditor,  stating  the 
final  account  of  court  trustees  and  discharging  the  trustees,  was  open 
to  the  erroneous  construction  that  it  also  terminated  the  adminis- 
tration of  a  different  trust  in  the  hands  of  the  same  tmsteea,  an 
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appeal  from  the  decree  waa  remanded  with  directions  to  the  lower 
court  to  correct  the  decree  accordingly. 

No  2266.    Snhmitted  October  12,  1911.    Decided  December  4,  1911. 

Heabino  on  an  appeal  from  a  decree  of  the  Supreme  Court 
of  the  District  of  Columbia,  sitting  as  an  equity  court,  ratifying 
and  confirming  a  report  of  the  auditor  stating  the  final  account 
of  the  court  trustees.  Affirmed. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows : 

This  is  an  appeal  from  a  decree  confirming  the  auditor's  re- 
port settling  the  final  account  of  the  trustees  of  the  estate  of 
William  A.  Bichardson,  deceased,  and  ordering  their  final  dis- 
charge. 

Judge  William  A.  Richardson  died  in  the  District  of  Colum- 
bia, October  19th,  1896,  leaving  a  will  executed  August  9, 1895. 
He  had  resided  in  the  District  for  many  years,  being,  at  the  time 
of  his  death,  chief  justice  of  the  court  of  claims.  The  will  re- 
cites that  he  is  a  citizen  and  inhabitant  of  Cambridge,  in  the 
county  of  Middlesex,  Commonwealth  of  Massachusetts.  After 
making  certain  special  bequests,  he  devised  and  bequeathed  all 
the  rest  and  residue  of  his  estate  to  his  executors  upon  the  fol- 
lowing  trusts :  To  collect  the  income  of  the  principal,  pay  taxes, 
insurance,  repairs,  and  other  expenses.  To  expend  so  much  of 
the  income  (and  of  the  principal,  if  necessary,  in  case  of  an 
emergency)  to  be  used  as  may  be  required  for  the  support  of  his 
daughter,  Isabel  Richardson  Magruder,  and  for  the  support  and 
education  of  her  children.  If  the  daughter  live  until  a  child 
marries,  has  a  family,  or  cease  from  any  cause  to  live  with  her, 
then  the  incoiQe  shall  be  apportioned  among  her  and  her  child- 
dren  by  the  executors,  in  such  proportion  as  they  deem  best. 
The  executors  are  authorized  to  permit  the  daughter  and  chil- 
dren to  occupy  the  residence  in  the  city  of  Washington,  and  to 
use  the  household  goods,  etc.,  or  provide  another  residence  for 
them,  if,  in  their  discretion,  they  should  conclude  to  sell  or  lease 
the  homestead.    Provision  was  made  for  advancements  to  the 
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<jhildren  under  certain  conditions.  It  was  provided  that  at  the 
decease  of  the  daughter  the  whole  trust  estate,  including  what 
remains  of  the  original  investments,  real  or  personal,  made  by 
the  executors,  and  all  personal  chattels  not  used  by  his  daughter 
in  the  maintenance  of  herself  and  family,  should  be  given  to 
the  children  of  the  daughter  then  living,  or  to  the  issue  of  any 
•deceased  child,  free  and  discharged  from  any  further  trusts,  pro- 
vided that  one  half  shall  be  turned  over  to  such  child  at  the  age 
•of  twenty-three,  and  the  other  half  at  the  age  of  twenty-six  years. 

The  executors  were  empowered  to  sell  at  private  sale,  and  to 
<5onvey  any  part  of  the  real  and  personal  estate ;  to  execute  any 
agreements  to  convey  real  estate,  and  any  declarations  of  trust 
made  by  the  testator  which  may  be  outstanding  at  the  time  of 
his  decease. 

George  F.  Bichardson,  of  Lowell,  Massachusetts,  and  Samuel 
A.  Drury,  of  Washington,  District  of  Columbia,  were  appointed 
executors  of  the  will,  and  no  bond  was  required  of  them.  A 
grandson,  Alexander  R  Magruder,  was  named  to  be  appointed 
by  the  probate  court  an  additional  coexecutor  when  he  attained 
the  age  of  twenty-one  years. 

When  ever  a  vacancy  should  occur  in  the  office  of  executor,  it 
was  directed  that  in  the  place  of  George  F.  Richardson  a  Massa- 
chusetts man  be  appointed ;  in  the  place  of  Samuel  A.  Drury  a 
business  man  of  the  city  of  Washington,  or  one  of  the  loan  and 
trust  companies  of  the  said  city.  It  was  provided  that  the 
•executors  shall  be  paid  each  for  the  actual  services  rendered 
by  himself  only,  and  they  shall  not  be  responsible  for  each 
♦other's  acts. 

The  final  clause  was:  "Whatever  powers,  authority,  or  dis- 
cretion I  have  given  to  my  executors  I  give  to  whosoever  shall 
settle  my  estate,  and  I  see  no  reason  why  my  executors  may 
not  perform  all  the  duties  of  the  trust  under  their  appointment 
4is  executors,  without  being  specially  bonded  as  trustees.'' 

Pursuant  to  the  request  of  the  testator,  the  said  will  was 
filed  for  probate  in  the  probate  court  of  Middlesex  county, 
Massachusetts,  and  duly  admitted  to  probate  there.  The  tes- 
totor  left  one  child,  his  daughter,  Isabel,  then  the  wife  of  Alex- 
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ander  F.  Magruder.  She  died  in  the  District  April  4th,  1898, 
leaving  as  her  heirs  at  law  and  next  of  kin  Alexander  E.  Ma- 
gruder and  Isabel  R  Magruder.  On  December  30,  1898,  the 
said  Alexander  R.  Magruder  and  Isabel  R.  Magruder,  by  their 
father  and  next  friend,  Alexander  F.  Magruder,  filed  a  bill  in 
the  supreme  court  of  the  District  naming  George  F.  Richard- 
son and  Samuel  A.  Drury,  defendants.  Samuel  Maddox,  one 
of  the  appellees,  filed  the  bill  as  solicitor  of  complainants.  Aft- 
er reciting  the  facts  relating  to  the  will,  and  the  relationship 
^f  the  complainants  to  the  testator,  and  the  death  of  Isabel  R 
Magruder,  the  bill  charged  that  said  William  A.  Richardson 
had  been  a  resident  of  the  State  of  Massachusetts  up  to  the  11th 
of  April,  1872,  at  which  time  be  became  Assistant  Secretary 
-of  the  United  States  Treasury,  and  removed  with  his  family  to 
the  city  of  Washington,  where  he  thereafter  made  his  home 
until  his  death.  During  that  period  he  was  Secretary  of  the 
Treasury  from  the  17th  of  March,  1873,  to  2d  day  of  June, 
1874;  associate  justice  of  the  court  of  claims  from  July  2d, 
1874,  to  January  20th,  1885,  and  chief  justice  of  that  court 
from  January  20th,  1885,  to  the  date  of  his  death.  During 
.al  that  time  he  continued  to  live  with  his  family  in  the  city 
of  Washington,  which  he  repeatedly  declared  was  to  be  his 
home  for  the  rest  of  his  life.  After  removing  to  the  said  city, 
he  did  not  exercise  any  of  the  rights  of  citizenship  in  the  State 
of  Massachusetts,  and  did  not  even  return  to  the  said  State 
more  than  a  few  times,  and  then  only  for  short  visits. 

In  September,  1876,  he  bought  a  burial  lot  in  the  District  of 
Columbia,  and  had  his  deceased  wife  buried  therein.  At  his 
request  his  body  was  also  interred  in  said  lot. 

Early  in  the  year  of  1885,  he  purchased  a  lot  in  the  city  of 
Washington  and  erected  a  dwelling  at  a  cost  of  $35,000.  In 
this  house  he  lived  until  his  death,  and  his  daughter,  Isabel, 
made  said  house  her  home  after  his  death  by  permission  of  de- 
fendants. 

In  pursuance  of  his  intention  to  make  the  city  of  Washing- 
^ton  his  home,  William  A.  Richardson  soon  began  to  close  out 
iiis  investments  in  the  State  of  Massachusetts,  and  invested  all 
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of  hie  money  in  the  city  of  Washington,  principally  in  real  es- 
tate securities.  At  the  time  of  his  death,  he  had  no  property 
whatever  in  said  State,  except  one  or  two  parcels  of  unpro- 
ductive real  estate  of  trifling  value.  At  the  time  of  his  death 
he  was  seised  of  considerable  real  estate  in  the  District  of  Co- 
lumbia, and  possessed  of  personal  estate  consisting  principally 
of  loans  on  real  estate  security  in  said  city,  aggregating 
upwards  of  $300,000.  That  notwithstanding  these  facts,  the 
defendants,  as  executors  of  said  will,  yielding  to  a  recital  at 
the  commencement  thereof,  to  the  effect  that  the  testator  waa 
a  ^^citizen  and  inhabitant  of  Cambridge,  in  the  county  of  Mid- 
dlesex,  in  the  Commonwealth  of  Massachusetts,"  caused  the 
said  will  to  be  filed  for  record  and  probated  in  one  of  the  pro- 
bate courts  in  said  county  and  State. 

Complainants  charge  that  the  said  court  of  probate  was 
without  jurisdictiovi  in  the  premises,  and  has  not,  and  cannot 
have,  any  authority  or  control  whatever  over  the  said  estate. 
They  fear  that  unless  they  are  protected  in  their  rights,  they^ 
will  be  subjected  to  inheritance  and  other  taxes  and  dues  in  said 
State,  although  their  said  grandfather,  William  A.  Richard- 
son, had  many  years  before  established  his  permanent  residence 
and  home  in  the  District  of  Columbia. 

That,  under  and  by  virtue  of  the  powers  and  authority  in  said 
will  contained,  the  defendants,  as  executors  thereof  and  trus- 
tees thereunder,  will  have  full  and  absolute  control  over  said 
property  and  estate,  until  the  plaintiffs  obtain  the  age  of  twen- 
ty-three and  twenty-six  years,  and  that  they  will  receive  and 
disburse  large  sums  of  money  for  the  objects  and  purposes  in 
the  said  will  specified.  Complainants  believe  they  are  entitled 
to  have  defendants  account  in  this  court  for  all  the  property 
and  estate  passing  under  said  will,  from  time  to  time,  and  as 
often  as  may  be  necessary,  and  that  such  an  accounting  will  be 
a  protection  to  the  defendants  in  the  execution  of  their  trust. 

Complainants  further  believe  that  the  said  G^eorge  F.  Rich- 
ardson has  filed  in  the  probate  court  of  Middlesex  county, 
Massachusetts,  his  resignation,  both  as  executor  and  trustee- 
under  the  wiU. 
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Prayers  of  the  bill  are :  That  the  will  and  testament  of  said 
William  A.  Richardson  may  be  construed,  and  the  rights  of 
these  plaintiffs  thereunder  ascertained  and  fixed,  by  a  decree 
of  this  honorable  court 

That  an  account  may  be  taken  of  all  the  property  and  estate 
which  have  been  received  by  the  defendants  as  executors  and 
trustees  under  said  will,  and  which,  without  wilful  default, 
they  might  have  received  since  they  qualified  as  such  executors, 
without  abatement  for  charges  or  taxes  claimed  by  the  state 
of  Massachusetts. 

That  the  said  executors  be  required  from  time  to  time  to 
file  acounts,  and  as  often  as  may  be  necessary,  showing  what 
moneys  they  have  received  and  the  disposition  thereof. 

That,  if  it  be  true  that  the  said  George  F.  Richardson  has 
filed  his  resignation  as  executor,  and  refuses  and  declines  fur- 
ther to  act  as  such,  some  fit  and  proper  person  may  be  ap- 
pointed in  his  place  and  stead,  to  carry  out  the  wishes  and  in- 
tent of  said  testator  as  set  forth  in  his  last  will. 

An  amended  bill  was  filed  March  6th,  1899.  It  was  averred 
that  since  the  death  of  the  testator  several  deeds  of  trust  in- 
tended to  secure  the  payment  of  certain  notes  belonging  to  his 
ostate  have  been  foreclosed,  and  the  real  estate  by  them  se- 
cured bought  in  by  defendants  for  and  on  accoimt  of  said  es- 
tate, upon  which  taxes  are  now  charged  in  the  District,  and 
paid  out  of  the  estate  of  said  deceased. 

The  defendant  Drury  answered  the  bill  admitting  the  gen- 
eral facts  alleged  therein.  He  averred  that  many  years  prior 
to  the  death  of  the  testator,  defendant,  with  one  John  T.  Arms, 
had  charge  of  the  investment  of  the  money  of  the  testator.  A 
large  part  of  it  was  invested  in  what  are  called  second  trust 
notes.  During  the  year  1893,  the  business  depression  produced 
a  material  decrease  in  real  estate  values  in  said  District,  which 
has  since  continued.  In  consequence  of  this  depression  and 
decrease,  many  parcels  of  real  estate  given  as  security  for  the 
payment  of  said  notes  have  been  sold  since  the  death  of  said 
deceased,  at  public  auction,  and  bought  in  for  the  account  of 
the  estate,  to  save  it  from  loss.     Some  fifteen  or  twenty  differ- 
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ent  parcels  have  been  sold  and  bought  in  with  the  result  that 
many  thousands  of  dollars  of  personal  property  have  been 
thereby  converted  into  real  estate,  which  is  taxable  only  in 
said  District 

That  before  his  death  the  testator  deposited  his  last  will  witli 
him,  this  defendant.  That  said  George  F.  Richardson,  a  resi- 
dent of  Massachusetts  and  a  brother  of  the  deceased,  came  on 
to  attend  the  funeral.  After  the  services,  the  will  was  handed 
to  said  George  F.  Richardson,  who  then  stated  that  it  was  his 
deceased  brother's  wish  that  his  will  should  be  probated  in 
Massachusetts  and  his  estate  there  administered.  The  defend- 
ant interposed  no  objection  to  said  procedure,  and  consented  to 
said  probate  and  administration,  not  being  then  advised  that 
there  was  any  question  of  jurisdiction  of  the  Massachusetts 
court  to  admit  said  will  to  probate,  and  relying  in  that  behalf 
upon  his  coexecutor,  the  said  George  F.  Richardson,  who  was- 
a  lawyer  of  learning  in  that  State. 

Defendant  admitted  that  George  F.  Richardson  is  not  un- 
dertaking to  manage  or  control  the  estate  of  said  deceased,  or 
in  any  way  to  interfere  with  the  management  of  this  defendant 
He  admits  that  he  has  had  the  entire  care,  custody,  and  man- 
agement of  said  estate  since  the  will  was  probated,  and  is  re- 
sponsible for  all  the  money  paid  out  and  expended,  and  now  has 
in  his  possession  all  the  personal  assets  of  the  estate.  The 
defendant  is  willing  to  account  in  this  court,  or  in  any  other 
court  having  jurisdiction,  for  all  the  moneys  and  other  prop- 
erty received  by  him,  and  to  hereafter  account  from  time  to 
time. 

On  April  1st,  1899,  an  order  was  entered  appointing  Samuel 
A.  Drury  and  Samuel  Maddox  trustees,  to  perform  the  trust 
created  and  to  receive  from  the  executors  all  the  property 
whereof  the  deceased  died  seised  and  possessed.  Said  trustees 
were  required  to  give  bond,  each  in  the  sum  of  $25,000. 

On  October  18th,  1899,  the  court  entered  an  order  referring 
to  the  auditor  to  return  the  amount  and  character  of  the  estate 
whereof  the  late  William  A.  Richardson  died  seised  and  poe- 
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Bessed,  and  to  state  the  account  of  the  executors  and  trustees 
under  the  will  of  said  deceased. 

The  report  of  the  then  auditor,  James  G.  Payne,  was  filed 
December  19th,  1900,  and  attached  thereto  are  schedules  set- 
ting forth  items  of  personal  property  and  real  estate.  The 
trustees  are  charged  with  the  personal  estate  received  from  the 
executors,  amounting  to  $270,209.04.  Among  the  credits  al- 
lowed are  conmiissions  to  the  executors  allowed  by  the  probate 
court  of  Massachusetts,  $18,000.  After  deducting  this  and  other 
items  of  expenditure,  etc,  they  are  charged  with  $221,942.47. 
A  special  account  is  rendered  of  the  Eliza  C.  Magruder  trust,  a 
trust  fund  in  the  hands  of  the  testator,  to  the  administration  of 
which  the  present  trustees  succeeded.  It  appears  that  four 
other  successive  yearly  reports  were  made  of  the  administration, 
but  the  same  are  not  set  out  in  the  record. 

January  15th,  1909,  an  order  was  made  referring  the  case 
to  the  auditor  to  state  the  account  of  the  trustees  to  January 
l7th,  1909.  Owing  to  the  death  of  Auditor  Payne  no  report 
was  made. 

On  June  16th,  1909,  Alexander  R  Magruder  and  Isabel 
R.  Magruder  filed  a  petition  in  said  cause  in  which  they  set 
forth  the  clause  of  the  will  directing  payment  to  the  said  com- 
plainants of  one  half  of  the  fund  upon  the  attainment  of  the 
age  of  twenty-three,  and  the  remainder  at  the  age  of  twenty- 
six  years.  It  was  alleged  that  Isabel  E.  Magruder,  the 
daughter  of  the  testator,  died  April  4th,  1898,  leaving  sur- 
viving her  the  petitioners.  It  sets  out  the  decree  of  April  Ist, 
1899,  appointing  Samuel  A.  Drury  and  Samuel  Maddox 
trustees.  It  is  alleged  that  on  the  petition  of  Drury  and 
Richardson  under  the  will,  the  same  had  been  admitted  to  pro- 
bate in  the  county  of  Middlesex,  Massachusetts,  and  that  on 
April  11th,  1899,  the  said  court  had  ordered  Drury  and 
Richardson  to  pay  over  said  property  of  said  estate  to  the  said 
Drury  and  Maddox,  trustees  as  aforesaid.  Afterwards,  on 
April  25th,  1899,  said  executors  filed  in  said  probate  court 
their  first  and  final  account,  which  was  approved  by  said  court. 
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A  copy  of  the  inventory  filed  in  the  probate  court  is  attached 
as  an  exhibit  to  the  petition. 

It  is  further  alleged  that  one  of  the  petitioners,  Alexander 
R  Magruder,  when  he  became  of  age,  made  application  to  the 
<X)urt  to  be  appointed  a  cotrustee  with  the  said  Samuel  A. 
Drury  and  Samuel  Maddox,  and  by  order  he  was  duly  ap- 
pointed to  act  in  connection  with  said  Drury  and  Maddox  as  a 
trustee,  and  gave  bond  as  was  required  by  said  decree.  But 
since  the  receipt  by  the  trustee  of  the  property  transferred  and 
delivered  to  them  by  the  order  of  the  said  probate  court  of 
Middlesex  county,  Massachusetts,  on  the  25th  day  of  April, 
1898,  said  trustees  Drury  and  Maddox  have  had  the  posses- 
sion, management,  and  control  of  the  assets  and  property  of 
said  estate.  The  petitioner  Alexander  R.  Magruder  has  had 
no  active  participation  in  the  management  thereof,  nor  in  the 
execution  of  the  aforesaid  trusts.  That  said  trustees  have  from 
time  to  time  filed  their  accounts  in  this  court, — ^five  in  number, 
— which  have  been  referred  to  the  Auditor  and  passed  by  him. 
There  is  now  before  the  Auditor  their  sixth  account,  which  is 
under  consideration. 

Alexander  R  Magruder  attained  the  age  of  twenty-three 
years  on  the  l7th  of  January,  1906,  and  imder  the  terms  of 
the  said  will,  became  entitled  to  receive  from  said  trustee,  and 
to  have  and  hold  in  his  own  right,  one-fourth  part  of  the  as- 
sets of  said  estate ;  but  he  made  no  request  therefor  and  allowed 
the  same  to  remain  in  the  custody  of  said  trustees. 

The  petitioner  Alexander  R  Magruder  attained  the  age  of 
twenty-six  years  on  the  l7th  day  of  January,  1909,  and  then  be- 
came entitled  under  the  terms  of  the  aforesaid  will  to  have 
turned  over  to  him  one  half  of  said  estate  and  of  all  the  proper- 
ty and  funds  constituting  the  same,  and  he  thereupon,  and  before 
said  17th  day  of  January,  notified  said  trustees  in  writing  that 
be  desired  to  have  his  proportion  of  said  estate  at  once  trans- 
ferred and  conveyed  to  him. 

The  petitioner  Isabel  R  Magruder  attained  the  age  of 
twenty-three  on  the  20th  day  of  April,  1909,  and  thereupon 
became  entitled,  under  said  will,  to  have  turned  over  to  her 
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one  quarter  of  the  said  estate  and  of  all  the  properly  and 
funds  constituting  the  same^  and  notified  said  trustees  in  writ- 
ing before  the  20th  day  of  April,  1909,  that  she  desired  to 
have  her  proportion  or  part  of  said  estate  at  once  turned  over, 
transferred,  and  conveyed  to  her. 

The  said  trustees  Samuel  A.  Drury  and  Samuel  Maddox 
have  made  and  presented  to  the  petitioners  a  paper  writing 
headed,  "A  list  of  assets  comprising  estate  of  William  A. 
Bichardson,  deceased,  in  possession  of  Samuel  A.  Drury  and 
Samuel  Maddox,  trustees,  January  17th,  1909,''  which  is  here- 
to attached  and  marked  Exhibit  "C."  In  said  statement  or 
schedule  are  notes  supposed  to  be  good  and  well  secured;  real 
estate,  the  title  of  which  is  supposed  to  be  good;  stocks  sup- 
posed to  be  good ;  property  to  be  held  jointly  by  Alexander  R. 
and  Isabel  R.  Magruder. 

Petitioner  caused  Messrs.  Baker  and  Addison  to  make  a  valu- 
ation of  each  item  of  said  property,  and  to  present  a  plan  of 
division  between  petitioners.  Acting  upon  the  advice  of 
Messrs.  Baker  and  Addison,  and  with  the  approval  of  said 
trustees,  subject  to  the  approval  of  this  court,  the  petitioners 
have  agreed  upon  and  elected  to  make  a  distribution  of  the 
property  in  said  statement.  Alexander  R.  Magruder  is  to  have 
turned  over  to  him  all  the  notes  and  pieces  of  ground  and  stocks 
described  and  enumerated  in  said  allotment  B.  Under  the 
terms  of  said  will,  all  the  notes  described  in  said  allotment  A, 
and  also  the  pieces  and  parcels  of  land  therein  described,  are 
to  be  held  in  trust.  This  is  estimated  to  be  one  fourth  of  the 
said  trust  estate. 

The  said  petitioner  Isabel  R.  Magruder  is  to  have  turned 
over  and  conveyed  to  her  all  the  other  pieces  and  parcels  of 
land  and  properties  described  in  the  said  exhibit  B,  under  the 
heading  allotment  A. 

Several  other  items  of  property  are  to  be  held  jointly  by 
her  and  Alexander  R.  Magruder,  as  tenants  in  common. 

Petitioners  are  informed  that  said  trustees  are  willing  and 
piiepared  to  turn  over  and  convey  the  said  properties  as  herein 
indicated  and  provided,  and  to  resign  from  and  be  devested 
VoL  xxxvn.-^4. 
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of  the  trusts,  powers  and  title  imposed  and  vested  in  them 
under  the  said  will  and  the  aforesaid  order  of  this  court,  so 
far  as  the  same  relate  to  and  affect  the  notes  and  the  said  two 
pieces  or  parcels  of  land  aforesaid;  and  that  the  American 
Security  &  Trust  Company  may  be  substituted  in  their  place 
and  stead  as  trustee,  to  hold  and  execute  said  trust  in  respect 
of  said  remaining  notes  and  parcels  of  land,  in  accordance  with 
the  requirements  of  the  said  will  and  testament. 

The  petitioner  Isabel  R.  Magruder,  by  an  indenture  of  this 
date,  has  conveyed  to  the  American  Security  &  Trust  Com- 
pany, trustees,  in  trust,  and  upon  the  trust  therein  set  forth, 
all  her  right,  title,  and  interest  in  and  to  all  the  properties 
described  in  said  allotment  A. 

Wherefore  the  petitioners  pray:  That  the  said  trustees 
Drury  and  Maddox,  and  Alexander  E.  Magruder,  may  be 
authorized  and  directed  to  set  over,  assign,  transfer,  convey, 
and  deliver  to  the  said  Alexander  R.  Magruder,  by  proper 
indorsement  and  conveyances,  all  the  trust  funds  and  property 
described  in  said  Exhibit  B,  under  the  heading  of  allotment  B. 

That  the  American  Security  &  Trust  Company  may  by  this 
court  be  appointed  trustee  in  the  place  and  instead  of  the 
Samuel  A.  Drury  and  Samuel  Maddox  and  Alexander  R 
Magruder,  in  respect*  of  and  for  the  said  notes  described  in 
Exhibit  B,  under  the  heading  allotment  A,  to  be  held  in  trust 
imder  said  will  for  the  said  Isabel  R.  Magruder.  That  the  said 
trustee  may  be  directed  to  convey  and  deliver  to  Isabel  R. 
Magruder  all  the  property  described  in  said  allotment,  except 
the  property  herein  above  last  described,  and  that  the  trustees 
be  authorized  to  turn  over  to  the  petitioners  as  tenants  in  com- 
mon all  the  notes,  properties,  and  real  estate  described  in  said 
allotment,  to  be  held  jointly.  That  the  cause  be  retained  in 
this  court  for  the  purpose  of  having  stated  and  settled  the 
accounts  of  said  trustees. 

On  July  9th,  1909,  the  court  entered  a  decree  on  said  pe- 
tition, granting  the  prayers  thereof  and  directing  the  trustees 
to  make  conveyances  and  disposition  of  the  property  in  accord- 
ance with  the  prayers.     February  3d,  1910,  the  former  order 
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not  having  been  carried  out,  the  court  made  another  order  di- 
recting that  the  cause  be  now  referred  to  the  auditor  to  state 
the  final  account  of  the  trustees,  and  the  distribution  of  the 
estate  in  their  hands,  and  to  report  such  commission  or  com- 
pensation as  may  be  appropriate  and  proper;  also  to  state  the 
account  of  the  said  trustees  in  respect  of  what  is  known  as  the 
Eliza  C.  Magruder  trust 

March  16th,  1910,  a  report  of  the  auditor  was  filed,  and  it 
is  on  the  exceptions  to  several  items  of  that  report  on  which 
the  decree  was  entered  that  this  appeal  has  been  prosecuted. 

In  regard  to  the  item  of  $18,800  allowed  to  the  executors 
by  the  probate  court  of  Massachusetts,  to  which  objection  was 
made  by  the  petitioners,  the  Auditor  stated  that  this  item  had 
been  included  in  the  report  of  his  predecessors,  heretofore 
referred  to  and  made  December  19th,  1910,  which  was  con- 
firmed, and  he  had  no  authority  to  reopen  the  account  therein 
without  specific  direction  of  the  court ;  and  further  stated  that 
the  allowance,  having  been  made  in  the  probate  court  of  Mas- 
sachusetts, could  not  be  reviewed  in  this  court 

Eespecting  the  objection  of  the  allowance  of  commissions 
for  the  collection  of  rents  in  the  third,  fourth,  and  fifth  re- 
ports of  the  auditor,  the  same  conclusion  with  respect  to  his 
authority  to  surcharge  the  previous  accoimt  of  the  auditor  was 
renewed. 

As  regards  the  allowance  of  the  trustee  of  5  per  cent  commis- 
sion on  the  principal,  and  10  per  cent  commission  on  the 
income  of  the  trust  estate,  the  report  reviews  at  length  the* 
nature  and  character  of  the  services  performed.  It  states  that 
the  bulk  of  personal  property  consisted  of  notes  for  small  sums,, 
many  of  them  payable  monthly.  He  says  that  the  transactions  < 
with  respect  to  these  notes  were  almost  innumerable,  the  total  1 
number  of  the  same  approximating  three  thousand. 

As  regards  real  estate,  he  reports  that  the  trustees  collected 
the  rents,  looked  after  repairs,  and  kept  the  property  insured. 
That  they  have  paid  oflF  thirty-three  trusts,  aggregating  over* 
$100,000,  including  the  trust  upon  the  homestead;  acquired 
twenty-four  parcels  by  foreclosure,  and  one  parcel  by  deed: 
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without  foreclosure;  sold  sixteen  parcels  and  two  party  walls; 
bought  four  parcels;  secured  the  concelation  of  taxes,  and 
perfected  the  title  to  one  parcel ;  all  of  these  transactions  involv- 
ing great  responsibility  and  extensive  services  on  the  part  of 
the  trustees.  The  trustees  have  given  the  services  of  a  trained 
and  experienced  business  man  in  real  estate  matters,  and  a 
trained  and  experienced  member  of  this  bar,  during  these  years 
in  the  execution  of  this  trust, — services  which  have  been  highly 
creditable  to  them  and  beneficial  to  the  estate  in  every  respect. 
He  states  that  they  are  well  entitled  to  the  5  per  cent  com- 
mission on  the  principal,  and  the  10  per  cent  on  the  income, 
and  the  same  were  allowed.  In  respect  to  the  objection  based 
on  certain  profits  alleged  to  have  been  made  by  Arms  and 
Drury,  of  which  partnership  the  trustee  Drury  was  a  member, 
he  reports  that  no  profits  were  made  by  trustees  in  said  trans- 
action. It  appeared  that  they  had,  from  time  to  time,  in  mak- 
ing investments  of  the  funds  of  the  estate,  purchased  certain 
notes  of  Arms  and  Drury,  which  said  notes  were  secured  by 
trusts  upon  real  estate,  and  were  in  the  nature  of  builders' 
loans.  They  represented  advances  made  by  Arms  and  Drury, 
and  from  which  in  making  the  loans  the  said  firm  realized 
from  1  to  2  per  cent  commission. 

He  found  that  Arms  and  Drury  out  of  their  own  money 
made  loans  secured  by  these  notes,  and  received  from  the 
borrowers  the  customary  commission  of  1  and  2  per  cent. 

The  report  denied  the  claim  of  Alexander  E.  Magruder  to 
any  share  of  the  allowance  made  to  the  trustees  Drury  and 
Maddox,  because,  as  heretofore  shown,  Magruder,  though  ap- 
pointed an  additional  trustee,  never  took  any  part  in  the  man- 
agement of  the  estate  or  the  execution  of  the  trust,  and  as  a 
matter  of  fact  has  not  resided  in  Washington  since  his  appoint- 
ment. 

The  report  is  accompanied  with  schedules  showing  several 
items  of  account  and  property  distributed  to  the  beneficiaries 
of  the  trust ;  also  separate  schedule  of  the  administration  of  the 
£iza  C.  Magruder  trust. 

It  appears  from  the  report  that  the  testator  died  possessed 


Digitized  by 


Google 


MAGRUDER  v.  DRURY.  633 

D.  C]  Statement  of  the  Gaae. 

of  3,040  promissory  notes ;  118  secured  by  first  deed  of  trust ; 
2,055  secured  by  second  deed  of  trust;  322  partially  secured; 
487  security  worthless;  58  of  doubtful  value.  That  during 
the  period  of  the  auditor's  first  report,  849  collections  had  been 
made  on  the  principal  of  notes  amounting  to  $127,467.81;  937 
collections  of  interest  on  notes  amounting  to  $13,939.99 ;  rein- 
vestments in  the  purchase  of  49  notes,  $74,307.40;  rein- 
vested by  paying  off  trusts  on  real  estate,  $28,816.57. 

During  the  period  of  the  auditor's  second  report,  428  col- 
lections of  principal,  amounting  to  $54,893.10,  were  made; 
1,105  payments  of  interest  on  notes  amounting  to  $20,046.99 ; 
collection  from  the  sale  of  three  parts  of  the  real  estate,  $12,- 
004.83;  reinvested  in  the  purchase  of  51  notes,  aggregating 
$33,776;  reinvested  by  paying  off  trusts  of  13  pieces  of  real 
estate,  $35,513.08;  reinvested  in  the  purchase  of  two  parcels 
of  real  estate,  $20,450.13. 

During  the  period  of  the  auditor's  third  report,  360  collec- 
tions on  the  principal  of  notes  amoimting  to  $60,384.68  were 
made;  716  collections  of  interest  on  notes  amounting  to  $17,- 
589.20;  collections  from  five  parcels  of  real  estate,  $20,200; 
reinvested  in  the  purchase  of  40  notes  $17,240;  reinvested  by 
paying  off  ten  trusts  upon  real  estate,  $51,659.54. 

Duimg  the  period  of  the  auditor's  fourth  report,  75  col- 
lections on  the  principal  of  notes  $23,568  were  made;  281 
collections  of  the  interest  on  notes,  $10,733.49;  five  sales  of 
real  estate,  $17,939.59;  reinvested  in  the  purchase  of  14  notes, 
$15,000;  reinvested  by  paying  off  two  trusts  on  real  estate 
$18,000. 

During  the  period  of  the  auditor's  fifth  report,  121  col- 
lection of  the  principal  of  notes,  $29,293;  248  collections 
of  the  interest  of  notes,  $11,250.60;  collected  from  the 
sales  of  three  parcels  of  real  estate,  $8,930.42;  reinvested  in 
the  purchase  of  ten  notes,  $35,150;  reinvested  by  paying  off 
one  trust  on  real  estate,  $6,000 ;  reinvested  in  the  purchase  of 
one  parcel  of  real  estate,  $150. 
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Tlie  following  general  summary  of  the  five  reports  of  the 
auditor  is  given,  as  follows : 

Collected  from  principal  of  notes  in  1,833  pay- 
ments     $295,705.59 

Collected  interest  cm  notes  in  3,287  payments 72,560.27 

Collected  from  fifteen  sales  of  real  estate 58,074.84 

Total  collections  from  all  three  sources $426,340.70 

Reinvestments. 

In  the  purchase  of  164  notes $175,473.40 

In  paying  off  43  trust  notes 139,989.19 

In  the  purchase  of  three  parcels  of  real  estate 20,600.13 

Total  reinvestments $336,062.72 

Besides  these  there  were  many  other  transactions  in  real  es- 
tate which  were  acquired  under  foreclosure  sales,  or  direct  deeds 
from  the  owner  where  foreclosures  had  been  had,  or  the  deeds 
obtained  on  account  of  second  trust  indebtedness. 

In  the  record  there  appears  a  certified  copy  of  the  proceed- 
ing in  the  probate  court  of  Middlesex  coimty,  Massachusetts. 
The  first  among  these  is  an  order  dated  February  16th,  1897, 
appointing  appraisers  of  said  estate.  Among  the  items  therein 
scheduled  are  notes  secured  on  real  estate  in  the  District  of 
Columbia,  amounting  to  $216,755.05.  Notes  payable  monthly 
secured  by  second  deed  of  trust  in  Washington,  District  of 
Colimibia,  $76,961.  Notes  partially  secured,  $9,750.  Doubt- 
ful notes  amounting  to  $5,995.  Notes  considered  as  of  no 
value,  $32,619.78. 

The  real  estate  appraised  consisted  of  lands  in  the  District 
of  Columbia,  Massachusetts,  Missouri,  and  Colorado. 

Next  follows  the  petition  filed  April  4th,  1899,  by  Richard- 
son and  Drury,  executors,  representing  the  probate  of  the  will 
of  the  deceased  and  the  acceptance  by  the  executors  of  the 
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trust  imposed.  It  set  out  that  since  the  granting  of  said 
letters,  there  had  been  no  personal  property  of  the  estate  of  the 
testator  in  the  Commonwealth  of  Massachusetts;  that  since 
the  granting  of  letters  testamentary,  Isabel  K.  Magruder,  the 
only  surviving  heir,  has  deceased;  and  sets  out  the  interest  of 
her  surviving  children  by  the  terms  of  the  wilL  That  they 
were  the  only  living  parties  interested  as  beneficiaries  of  the 
trust  at  the  time  of  the  probate  of  the  will,  and  they  have  since 
resided  in  the  District  of  Columbia.  That  Samuel  A.  Drury 
and  Samuel  Maddox  have  been  appointed  by  the  equity  court 
of  the  District  of  Columbia  to  administer  the  trusts  created  by 
said  will.  That  Alexander  F.  Magruder  has  been  appointed 
by  said  court  guardian  of  said  minors,  and  has  duly  accepted 
said  trust. 

William  A.  Richardson,  at  the  time  of  his  decease,  was  not 
a  resident  of  the  State  of  Massachusetts,  but  was  a  resident 
of  the  said  Washington,  and  that  all  the  parties  interested  under 
the  trust  in  said  will  lived  in  the  District  of  Columbia,  and 
that  said  will  should  not  have  been  probated  in  said  probate 
court,  but  should  have  been  probated  in  the  District  of  Colum- 
bia. 

Wherefore,  your  petitioners,  without  waiving  their  rights  as 
to  the  jurisdiction  of  this  court  to  probate  said  will,  but  insist- 
ing that  the  same  was  probated  in  this  court  by  accident  and 
mistake,  and  should  have  been  probated  at  said  Washington, 
pray  that  they  may  be  authorized  to  pay  over  said  trust  funds 
to  said  trustees  appointed  in  said  supreme  court  of  the  District 
of  Columbia  as  aforesaid,  and  that  upon  such  payment  they 
may  be  discharged  from  further  responsibility  by  decree  of  this 
court. 

Alexander  F.  Magruder,  of  the  District  of  Columbia,  recit- 
ing himself  as  the  duly  appointed  guardian  of  Alexander  R. 
Magruder  and  Isabel  R.  Magruder,  indorsed  said  petition,  and 
signified  his  consent  to  the  granting  of  the  above  petition,  and 
requested  that  said  authority  be  given  the  executors  to  pay  over 
the  trust  funds  in  their  hands  to  the  trustees  appointed  by  the 
supreme  court  of  the  District  of  Columbia, 
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The  petition  came  on  to  be  heard,  and  it  was  decreed  that 
the  said  executors  be,  and  are  hereby  authorized  and  directed 
to  pay  over  said  trust  fund  to  the  said  Maddox  and  Drury, 
trustees.  The  executors  were  ordered  to  present  an  account  of 
their  administration  of  the  estate,  for  the  period  beginning 
with  the  24th  of  November,  1896,  and  ending  with  the  24th  of 
April,  1899.  They  filed  an  account  charging  themselves  with 
the  several  items  received,  as  stated  in  the  schedule,  aggregating 
$415,458.37.  The  items  therein  are  set  out  in  Schedule  A. 
In  Schedule  B  appears  the  list  of  the  payments,  charges,  losses, 
and  distributions  of  the  property  turned  over  to  the  trustees, 
amounting  in  the  aggregate  to  $415,458.37.  This  was  accom- 
panied by  a  receipt  of  Maddox  and  Drury,  trustees,  of  the 
items  stated  in  the  account  aa  turned  over  to  them. 

One  general  item  in  Schedule  B  is  as  follows :  The  expenses 
of  administration,  including  the  care  of  property,  the  payment 
of  debts,  the  collection  of  notes  amounting  to  $226,607.54; 
investment  of  interest  notes,  $166,958.21 ;  the  collection  from 
interest  and  other  sources,  $58,168.94;  the  payment  of  about 
$50,000  for  repairs  on  real  estate,  including  also  the  pay- 
ment of  moneys  to  Isabel  R.  Magruder  and  Alexander  R. 
Magruder,  counsel  fees  in  Massachusetts  and  in  Washington, 
etc.,  $18,800. 

It  appears  that  during  the  administration  of  the  estate  in 
Massachusetts,  that  Commonwealth  levied  taxes  upon  the  per- 
sonal property  for  two  years,.  1897  and  '98,  amounting  to  about 
$7,500  per  year.  Collection  of  these  taxes  was  resisted  by  the 
executors  on  the  ground  that  the  property  was  in  the  District 
of  Columbia,  and  therefore  not  subject  to  taxation  in  Mass- 
achusetts. In  that  litigation  the  executors  were  represented 
by  Samuel  Maddox  and  the  Hon.  William  H.  Moody,  then  a 
member  of  the  bar  of  Massachusetts.  The  fees  of  counsel  were 
paid  by  Drury  out  of  the  item  allowed  for  expenses,  the  said 
Richardson  declining  to  accept  any  part  thereof.  The  litigation 
terminated  in  favor  of  the  estate,  after  the  settlement  of  the 
account. 

In  reporting  a  settlement  of  this  final  account,  the  auditor 
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charged  the  trustees  with  all  the  commissions  received  by  them 
under  the  former  annual  reports. 

A  number  of  exceptions  were  entered  to  said  report.  Those 
that  have  been  relied  on  relate  to  the  allowance  of  the  5  per 
cent  commission  on  principal,  and  10  per  cent  on  income; 
to  the  $18,800  item  allowed  by  the  Massachusetts  court ;  and  to 
alleged  profits  made  by  the  trustees  in  the  purchase  of  notes  for 
reinvestment 

The  exceptions  were  all  overruled,  the  report  confirmed,  and 
the  trustees  ordered  to  turn  over  the  funds  of  the  trust  to  the 
beneficiaries,  and  in  part  to  a  substituted  trustee,  and  to  be 
finally  discharged  on  filing  proper  vouchers  and  receipts. 

Mr.  Nathaniel  Wilson  and  Mr.  Clarence  B.  Wilson  for  the 
appellants. 

Mr,  J.  J.  Darlington  for  the  appellees. 

Mr.  Chief  Justice  Shepaed  delivered  the  opinion  of  the 
Court: 

1.  The  first  exception  to  the  auditor's  report  is  to  the  al- 
lowance to  the  trustees  of  5  per  cent  commissions  on  the  princi- 
pal, and  10  per  cent  on  the  income  of  the  estate.  There  is  no 
statute  in  the  District  regulating  the  compensation  of  trustees, 
and  the  matter  of  allowance  therefor  is  within  the  sound  dis- 
cretion of  the  equity  court  The  rule  prevailing  in  the  United 
States  in  this  respect  is  different  from  the  rule  governing  in 
England.  Here  "it  is  considered  just  and  reasonable  that  a 
trustee  should  receive  a  fair  compensation  for  his  services; 
and  in  most  cases  it  is  gauged  by  a  certain  percentage  on  the 
amount  of  the  estate."  Barney  v.  Saunders,  16  How.  535-542, 
14  L.  ed.  1047-1050.  The  commissions  allowed  in  that  case 
were  5  per  cent  on  principal,  and  10  per  cent  on  income.  Dis- 
cussing the  rate,  Mr.  Justice  Grier  said:  "The  allowances  as 
made  by  the  Auditor  in  this  case  are,  we  believe,  such  as  are 
customary  in  Maryland  and  this  District,  where  the  trustee 
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has  performed  his  duty  with  honor  and  integrity/*  The  com- 
missions allowed  in  this  case  being  within  the  power  of  the 
Auditor,  it  was  his  duty  to  determine  from  the  evidence  before 
him  regarding  the  character  of  the  services  performed  by  the 
trustees,  what  would  be  a  reasonable  and  fair  compensation 
therefor.  It  is  a  well-established  doctrine  that  the  report  of  an 
Auditor,  that  has  been  confirmed,  should  be  permitted  to  stand 
imless  there  is  some  obvious  error  or  mistake  therein,  Richardr 
son  V.  Va/n  Avken,  5  App.  D.  C.  209-218 ;  Orafton  v.  Paine, 
7  App.  D.  C.  255,  256 ;  Smith  v.  American  Bonding  &  T.  Co. 
12  App.  D.  C.  192-198;  Huichins  v.  Munn,  28  App.  D.  C. 
271,  279,  S.  C.  209  U.  S.  246-250,  52  L.  ed.  776-778,  28 
Sup.  Ct.  Eep.  504;  France  v.  Coleman,  29  App.  D.  C.  286- 
293. 

It  appears  that  it  had  been  the  practice  of  the  testator  for 
some  years  before  his  death^  to  invest  his  money  in  loans  of 
comparatively  small  amounts,  secured  by  second  mortgages  on 
real  estate  in  the  District  of  Columbia.  Many  of  the  notes 
were  payable  monthly.  At  the  time  of  his  decease  these  invest- 
ment notes  constituted  the  larger  part  of  his  entire  estate,  and 
the  bulk  of  his  personalty.  The  first  report  of  the  former 
Auditor,  in  1900,  to  which  no  exception  seems  to  have  been 
taken,  allowed  the  trustees  10  per  cent  conmiission  upon  the 
income  of  the  estate.  The  grounds  upon  which  this  allowance 
was  made  were  thus  stated  in  the  report : 

"These  collections  and  their  disbursement  form  but  a  part 
of  the  service  imposed  upon  these  trustees  and  a  much  smaller 
part  of  their  responsibility.  I  have  taken  into  consideration 
the  magnitude  of  the  principal,  personal  estate,  and  its  shift- 
ing character  as  illustrated  by  the  conversion  of  more  than  one 
half  of  the  promissory  notes  into  money  during  the  period  of 
this  account,  and  the  reinvestment  of  the  funds  in  other  safe, 
interest-bearing  securities,  as  well"  as  the  discharge  of  neariy 
$30,000  of  liens  upon  the  real  estate.  The  compensation  al- 
lowed in  this  report  is  less  than  the  value  of  the  service,  but 
no  more  is  daimed  by  the  trustees.'' 
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Like  reasons  were  assigned  by  the  Auditor  in  the  report 
under  consideration. 

Without  consuming  time  with  the  review  of  the  evidence 
relating  to  the  administration  of  the  trust,  we  think  it  suffi- 
cient to  say  that  while  the  allowance  was  a  liberal  one,  it  is 
not  obviously  excessive,  nor  has  it  been  shown  to  be  founded 
on  a  mistake  that,  under  the  rule  before  stated,  would  justify 
the  setting  aside  of  the  report  on  the  exception  taken. 

2.  The  next  exception  relates  to  the  item  of  $18,800  allowed 
in  the  settlement  of  the  final  account  of  the  executors  by  the 
probate  court  of  Massachusetts.  This  amount  is  scheduled  in 
the  first  report  of  the  Auditor,  returned  December  l7th,  1900, 
as  deducted  from  the  trust  estate  charged  to  the  trustees.  In 
■other  words,  they  were  in  effect  charged  with  the  net  balance 
shown  by  that  accoimt  as  received  from  the  executors.  In  the 
final  report,  the  Auditor  expressed  the  opinion  that  he  had  no 
power  under  the  reference  to  reopen  the  account  settled  by  his 
predecessor.  Another  ground  assigned  was  that  the  equity 
-court  had  no  power  to  inquire  into,  or  set  aside,  the  settlement 
made  by  the  probate  court  This  report  was  based  on  the  con- 
sideration that  the  administration  and  the  responsibility  of  the 
trustees,  under  the  appointment  of  that  court,  extended  only  to 
the  net  balance  ordered  to  be  delivered  to  them  by  the  probate 
•court. 

Appellants  contend  that  the  probate  court  of  Massachusetts 
had  no  jurisdiction  to  probate  the  will,  because  the  testator  was 
•domiciled  in  the  District  of  Columbia ;  that  its  proceedings  are 
void,  and  that  the  trustees  are  chargeable  with  the  entire  estate 
as  it  existed  on  April  1st,  1899,  when  the  decree  appointing 
the  trustees  was  entered.  It  appeared  that  the  testator  had  some 
real  estate  in  Middlesex  county,  Massachusetts,  and  this  gave 
jurisdiction  to  its  court  to  probate  the  will,  and,  at  least,  to 
administer  such  of  the  estate  as  was  in  that  state.  A  prima 
facie  ground  of  jurisdiction  was  afforded  by  the  recital  in  the 
will  that  the  testator  was  both  a  citizen  and  an  inhabitant  of 
Massachusetts,  which  fact  the  executors  confirmed  by  offering 
the  will  for  probate.    Whether  this  is  a  collateral  attack  on  the 
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judgment  of  this  court,  which  will  not  be  entertained  (see 
Richmond  &  D.  R.  Co.  v.  Oorman,  7  App.  D.  C.  91-106), 
is  a  question  that  does  not  necessarily  arise.  However  that 
may  be,  the  adjudication  of  domicil  was  not  conclusive  of  that 
fact  in  a  proper  proceeding  in  the  courts  of  the  District  of 
Columbia,  or  of  their  right  to  administer  such  of  the  estate 
as  was  actually  within  their  jurisdiction.  Overby  v.  Gordon, 
13  App.  D.  C.  392-413,  S.  C.  177  U.  S.  214-227,  44  L.  ed. 
741-746,  20  Sup.  Ct.  Rep.  603.  There  were  no  creditors  in 
the  District,  and  the  only  persons  interested  were  the  child  and 
grandchildren  of  the  testator,  for  whose  benefit  the  trust  was 
created.  No  offer  was  ever  made  to  probate  the  will  in  the 
District  of  Columbia,  which  was  necessary  to  confer  power  on 
the  executors  to  administer  the  estate  therein.  The  only  source 
of  their  authority  was  the  order  of  the  Massachusetts  court 
admitting  the  will  to  probate,  and  issuing  the  letters  testa- 
mentary which  they  received.  They  submitted  the  entire  per- 
sonal estate  (consisting  chiefly  of  loans  evidenced  by  notes  and 
secured  by  mortgages  in  the  District)  to  the  appraisers  ap- 
pointed by  that  court,  and  administered  the  same  under  its 
authority  from  the  date  of  probate, — October,  1896, — until 
delivered  to  the  trustees  appointed  by  the  decree  of  the  equity 
court  in  April,  1899.  Whether  this  voluntary  submission  by 
the  executors  of  the  personal  estate  in  their  actual  possession, 
which  was  acquiesced  in  by  the  adult  beneficiary  and  the 
guardian  of  the  infant  beneficiaries,  to  the  administration  of 
the  Massachusetts  court,  constituted  such  an  actual  removal  of 
the  same  to  that  State  so  as  to  bring  it  under  the  complete 
jurisdiction  of  that  court,  suggests  another  question  that  we 
need  not  decide.  There  is  no  conflict  of  jurisdiction  between 
the  probate  courts  of  the  two  jurisdictions,  for,  as  we  have 
seen,  there  has  never  been  an  attempt  to  probate  the  will  in  the 
District.  It  is  to  be  remembered  that  the  immediate  purpose 
of  filing  the  bill  to  procure  administration  of  the  trust  was  to 
escape  from  taxation  in  the  state  of  Massachusetts  for  the  new 
taxing  year  about  to  begin.  The  allegations  of  the  bill  that 
testator  was  domiciled  in  the  District,  that  his  personal  estate 
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was  situated  there,  and  that  the  probate  court  of  Massachusetts 
had  no  jurisdiction  to  probate  the  will  and  administer  the 
estate,  were  in  line  with  the  main  purpose  and  contentions  in 
the  pending  suits  in  that  state  for  the  taxes  of  the  two  preceding 
jears.  There  was  no  denial  of  these  allegations  by  the  exec- 
utor, Drury,  who  was  the  only  defendant  before  the  court.  The 
reason  assigned  by  him  for  the  probate  was  that  immediately 
after  the  burial  of  the  deceased,  he  delivered  the  will  to  Gleorge 
F.  Richardson,  a  brother  of  testator  and  one  of  the  executors 
nominated  by  him,  who  stated  that  it  was  testator's  wish  that 
his  will  should  be  probated  in  Massachusetts.  Defendant  con- 
sented thereto,  not  being  advised  that  there  was  any  question 
of  jurisdiction,  and  relying  in  that  behalf  upon  the  said 
Richardson,  who  was  a  lawyer  of  learning  and  distinction  in 
that  state.  Assuming  it  to  be  true,  as  alleged,  that  said  George 
F.  Richardson  had  declined  to  act  as  trustee  of  the  estate,  he 
consented  to  the  appointment  of  another  in  his  stead.  No  at- 
tack was  made  in  the  bill  upon  the  administration  of  the  estate 
for  the  intervening  period.  The  prayers  were  that  the  will  may 
be  construed  and  the  rights  of  plaintiffs  thereunder  ascertained ; 
that  an  account  be  taken  of  all  the  property  and  assets  which 
have  been  received  by  the  defendant  Drury  as  "executor  and 
trustee"  under  the  will,  since  he  qualified  as  such  executor, 
without  abatement  for  assessments  and  taxes  claimed  by  the 
state  of  Massachusetts;  that  defendant,  as  "executor  and  trus- 
tee," be  required  to  file  accounts  from  time  to  time ;  that  some 
fit  person  be  appointed  in  stead  of  George  F.  Richardson  to 
carry  out  the  trusts  created  by  said  will;  and  that  defendant 
be  restrained,  in  the  meantime,  from  paying  out  any  money  in 
his  hands  for  dues  and  taxes  to  the  state  of  Massachusetts. 
The  restraining  order  was  at  once  issued.  The  decree  rendered 
thereon  continued  the  restraining  order.  It  then  recited  that 
the  testator  was  last  domiciled  in  the  District  of  Columbia, 
that  the  beneficiaries  are  there  domiciled  also,  and  then  ap- 
pointed Drury  and  Maddox  trustees  to  perform  the  trusts 
created  by  said  will,  empowering  them  to  receive  from  "the 
executors  named  in  said  will  all  of  the  property  whereof  the 
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said  deceased  died  seised  and  possessed."  No  express  adju-^ 
dication  was  made  as  to  the  jurisdiction  of  the  Massachusetts 
court,  or  as  to  the  acts  of  the  executors  in  offering  the  will  for 
probate  there,  and  subjecting  the  personal  property  to  appraise- 
ment and  administration  thereby.  That  there  was  no  such 
intended  adjudication  was  the  construction  put  upon  it  by  all 
of  the  parties  interested.  The  then  appointed  substitute 
trustee,  Maddox,  had  filed  the  bill  as  solicitor  for  the  plaintiffs. 
Within  the  month  thereafter  Drury  and  Richardson,  as  execu- 
tors, filed  an  account  in  the  probate  court  showing  their  adminis- 
tration of  the  estate.  Their  petition  recited  the  facts  concern- 
ing the  probate  of  the  will,  the  interests  of  beneficiaries,  and  the 
decree  of  the  equity  court  aforesaid  appointing  trustees.  It 
further  stated  that  at  the  time  of  his  decease  the  testator  was 
not  domiciled  in  Massachusetts,  and  that  his  will,  instead  of 
being  probated  in  Massachusetts,  should  have  been  probated  in 
the  District  of  Columbia;  and  that  the  probate  was  the  result 
of  mistake.  They  prayed  an  order  authorizing  them  to  deliver 
the  trust  funds  in  their  hands  to  the  said  trustees,  and  that  they 
be  discharged  from  further  responsibility.  The  account  ren- 
dered, among  other  items  of  credit  for  collections,  payments, 
etc.,  contained  the  item  for  expenses  of  administration,  a^re- 
gating  $18,800,  that  is  now  in  question.  An  indorsement  on 
said  account  to  the  effect  that  the  same  had  been  examined,  and 
was  requested  to  be  allowed  without  further  notice,  was  signed 
by  the  then  infant  beneficiaries,  by  their  guardian,  Alexander 
F.  Magruder,  who  was  also  their  father,  and  by  Maddox  and 
Drury,  trustees.  Drury,  it  is  true,  was  approving  his  own  ac- 
count, but  Maddox  had  no  special  concern  therein,  save  as 
representing  the  beneficiaries.  The  court  entered  an  order  ap- 
proving the  account  and  directing  the  executors  to  deliver  the 
estate  to  the  trustees.  On  the  back  of  this  account,  Maddox  and 
Drury,  trustees,  executed  a  receipt  to  the  executors  for  the 
items  of  cash  and  other  personal  property  shown  by  the  account 
to  be  in  the  hands  of  the  executors.  Thereafter,  on  October  18, 
1S99,  the  order  was  made  by  the  equity  court  requiring  the 
Auditor  to  report  the  amount  and  character  of  the  estate  of 
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which  the  testator  died  seised  and  possessed,  and  to  state  the 
account  of  the  executor  and  trustees  under  the  will  of  the 
deceased. 

The  auditor^s  report,  heretofore  referred  to  as  made  De- 
cemher  19,  1900,  returned  an  account  showing  the  credit  made 
by  the  Massachusetts  court,  and  charging  the  trustees  with  the 
balance  shown  by  that  account.  No  exception  was  made  to  this 
report^  and  it  stood  confirmed  under  the  rules  of  the  court. 
Four  other  reports  were  made,  and  no  exception  was  taken  to 
the  recognition  of  the  old  account  as  the  basis  of  the  liability 
of  the  trustees.  No  attack  was  made  upon  the  settlement  of 
the  account  in  Massachusetts,  and  no  complaint  made  that  the 
trustees  were  responsible  for  the  entire  estate  of  the  testator 
without  diminution  to  the  extent  of  the  allowances  made  to  the 
executors  in  the  settlement  of  their  account  by  the  probate 
court 

It  is  to  be  noted,  too,  that  the  active  administration  of  the 
estate  had  been  in  the  hands  of  the  executors  for  more  than  two 
years  prior  to  the  settlement  of  this  account  Many  collections 
of  debts  had  been  made  and  many  reinvestments  of  money. 
The  real  estate  was  also  being  looked  after,  taxes  were  paid, 
and  litigation  had  been  maintained  with  the  state  of  Mass- 
achusetts on  her  claim  for  taxes  for  the  years  1897  and  1898, — 
litigation  that  finally  ended  in  favor  of  the  executors  after  the 
settlement  of  this  account.  While  it  is  contended  that  under 
the  decree  of  the  equity  court  the  executors  were  required  to 
turn  over  all  of  the  estate  of  which  the  testator  died  seised  and 
possessed,  and  that  the  trustees  became  responsible  therefor, 
all  of  the  credits  allowed  in  the  account  were  accepted  as 
determining  the  amount  for  which  the  trustees  should  be  held 
to  account,  save  nnd  except  the  item  of  $18,800,  allowed  them 
for  expenses  of  administration.  The  first  objection  made  to 
this  item,  as  we  have  seen,  was  in  the  exceptions  to  this  final 
report  and  settlement. 

In  this  connection  another  point  suggests  itself  as  entering 
into  the  consideration.  Under  the  law  in  force  when  the  tes- 
tator died,  there  was  no  provision  for  the  probate  of  a  will  as* 
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to  real  estate,  in  this  jurisdiction ;  but  wills  of  personalty  were 
authorized  and  required  to  be  probated.  The  equity  court  had 
no  jurisdiction  to  probate  a  will,  and  to  establish  and  enforce 
one  as  to  personalty.  Whatever  may  be  the  latitude  of  the 
rights  and  powers  of  executors  of  unprobated  wills  by  the  rules 
of  the  common  law,  or  whatever  may  be  the  limitations  thereof 
resulting  from  our  probate  statutes,  it  is  quite  certain  that 
they  had  no  power  to  administer  a  trust  of  personal  property 
created  by  will,  without  its  probate  in  due  form.  As  there  was 
no  probate  in  the  District,  the  authority  of  the  executors  neces- 
sarily rested  in  the  probate  and  letters  testamentary  of  the 
Massachusetts  court;  and  it  was  as  such  executors  diat  they 
were  brought  before  the  court,  and  directed  to  deliver  the  prop- 
erty to  the  trustees  appointed  to  administer  the  trusts  in  that 
will.  The  conditions  recited,  and  the  acquiescence  of  all  the 
parties  at  interest  in  the  proceedings  and  orders  of  the  Mass- 
achusetts court,  are  sufficient,  in  our  opinion,  to  stop  them  now 
to  impeach  the  settlement  made  by  that  court  of  the  accounts 
of  the  executors,  and  of  the  balance  required  to  be  delivered 
to  the  trustees.  We  think  the  auditor  and  the  court  were 
right,  therefore,  in  refusing  to  review  that  account,  reject  the 
allowance  therein  made,  and  charge  the  item  to  the  trustees  as 
part  of  the  trust  fund  received  by  them. 

This  disposes  also  of  the  contention  that  this  allowance  for 
expenses  of  administration  should  have  been  considered  as  an 
element  of  the  amount  of  compensation  allowed  to  the  trustees 
in  the  final  settlement,  the  basis  of  which  was  the  net  balance 
received  by  them  from  the  executors  as  shown  in  the  Mass- 
achusetts settlement.  No  credit  was  made  them,  or  to  Drury, 
for  services  prior  to  the  commencement  of  administration  under 
the  appointment  of  the  equity  court  of  this  District. 

3.  The  only  attack  made  upon  the  fairness  of  the  administra- 
tion of  the  trustees  occurs  imder  the  exception  to  the  auditor's 
report,  on  the  ground  that  he  failed  to  ascertain  and  chai'ge  the 
trustees,  as  he  should  have  done,  with  certain  profits  alleged  to 
have  been  realized  by  them  in  the  purchase  of  certain  notes  for 
reinvestment  of  the  trust  funds* 
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The  facts  upon  which  the  contention  is  founded  are  these: 
That  Drury  was  a  member  of  the  partnership  of  Arms  and 
Drury,  and  that,  for  the  purpose  of  reinvesting  the  funds  of 
the  trust,  the  trustees  purchased  many  notes,  aggregating  large 
sums,  from  said  partnership.  The  evidence  shows  that  these 
purchases  were  made  at  par  with  any  accrued  interest,  that  the 
notes  were  good,  and  nothing  had  ever  been  lost  on  them.  It 
appears  that  Arms  and  Drury  had  been  engaged,  as  part  of 
their  real  estate  business,  in  lending  money  of  their  own  to 
parties  engaged  in  building  houses,  taking  notes  therefor  se- 
cured by  building  contracts  and  mortgages.  Upon  these  loans 
they  made  a  profit  varying  from  1  to  2  per  cent.  No  money 
of  the  trust  was  used  in  such  loans.  The  profits  of  Arms  and 
Drury  from  the  transaction  were  derived  from  the  original 
borrowers.  No  profits  were  made  in  selling  the  notes,  which 
were  all  well  secured,  to  the  trustees,  and  the  latter  took  them  at 
their  face  value,  obtaining  no  profits  therefrom. 

It  is  true  that  a  trustee  should  not  deal  with  himself,  and  in 
any  transaction  with  the  trust  fund,  in  which  he  has  made  a 
loss  by  such  dealings,  he  should  be  held  to  the  strictest  account. 
If,  on  the  other  hand,  he  realized  profits,  he  should  be  made 
to  account  fully  for  them.  No  principle  is  better  settled  than 
that  a  trustee  shall  not  make  a  personal  profit  from  the  use  of 
trust  funds.  We  would  not  be  understood  as  qualifying  this 
salutary  rule  in  the  slightest  degree;  but  we  cannot  perceive 
that  it  applies  here.  Grant  that  it  would  have  been  better  for 
Drury  not  to  make  purchases  for  reinvestment  from  a  part- 
nership of  which  he  was  a  member,  and  thereby  avoid 
opportunity  for  criticism,  yet  it  is  clear  that  the  notes  were 
bought  at  their  face  and  actual  value,  that  no  profit  was  made 
by  the  trustees,  and  that  not  a  dollar  was  lost  to  the  estate. 
Drury  knew  the  character  of  the  notes,  and  there  was  less 
trouble  and  expense  in  the  investigation  of  titles  than  there 
would  have  been  in  the  purchase  of  similar  securities  from 
others ;  nor  does  it  appear  that  like  securities  could  have  been 
readily  obtained  from  others.  Moreover,  the  other  trustee 
Maddox,  had  no  connection  with  the  partnership  of  Arms  and 
Vol.  xxxvn.— 36. 
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Dpury.  He  was  entirely  disinterested,  and  there  is  no  com- 
plaint against  him  other  than  that  he  concurred  in  the  purchase 
of  the  securities. 

Should  the  trustees  jointly,  or  Drury  singly,  be  charged  in 
the  settlement  of  their  final  account  with  any  profit  that  Drury 
may  have  realized  as  a  member  of  the  partnership  of  Arms 
and  Drury,  from  the  original  loans  of  the  money  of  that  firm, 
which  formed  the  basis  of  the  notes  subsequently  purchased  in 
good  faith  by  the  trustees  for  the  reinvestment  of  the  trust 
funds? 

The  trustees  lost  nothing  on  the  notes  and  charged  themselves 
with  the  exact  amount  paid  for  each.  They  paid  no  more  than 
they  would  have  done  in  the  purchase  of  like  notes  from  other 
persons  engaged  in  the  same  business  as  Arms  and  Drury, 
which  persons  would  have  realized  a  similar  profit  from  their 
borrowers.  We  do  not  think  that  Drury,  under  any  principle 
of  equity,  can  be  called  on  to  surrender  to  his  beneficiaries  his 
profit  made  in  previous  transactions  with  other  persons  and  at 
their  expense,  simply  because  he  and  his  cotrustee  subsequently 
purchased  the  paper  in  the  securing  of  which  those  profits  had 
been  made,  and  in  which  purchases  no  profit  was  made,  or 
expected  to  be  made,  at  the  expense  of  the  estate.  Dealings 
with  the  partnership  of  Arms  and  Drury  by  trustees,  one  of 
whom  was  a  member  of  the  partnership,  call  for  the  closest 
scrutiny  of  each  and  every  such  transaction,  but  when  that 
scrutiny  has  disclosed  no  actual  wrongdoing,  no  advantage  taken 
of  the  situation,  no  profits  made,  and  no  possible  injury  to  the 
interests  of  the  beneficiary,  there  is  nothing  calling  for  restora- 
tion by  the  supervising  court  A  pecuniary  chai^  therefore, 
in  the  settlement  of  the  account,  would,  under  such  circum- 
stances, not  be  a  restoration,  but  oould  be  inflicted  only  by  way 
of  fine  and  punishment. 

4.  The  last  assignment  of  error  relates  to  the  decree  of  the 
court  which  provides  that  when  the  trustees  shall  file  vouchers 
showing  the  distribution  and  final  disposition  by  them  of  the 
trust  funds  in  their  hands  or  shown  by  the  auditor's  report, 
they  shall  be  and  are  hereby  discharged  of  and  from  their  said 
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oflSce  of  trustees  nnder  their  said  appointment  by  the  court  in 
this  cause.  Upon  the  confirmation  of  the  auditor's  report,  this 
was  the  proper  decree  to  be  entered.  The  objection  to  it,  how- 
ever, is  tiat  it  also  discharges  them  as  trustees  of  what  is  known 
as  the  Eliza  C.  Magruder  trust.  It  appears  that  prior  to  his 
decease^  the  testator  had  executed  an  acknowledgment  of  a  trust 
in  certain  property  in  his  hands,  consisting  of  stocks  and  of 
real  estate  in  the  District  of  Columbia  and  the  State  of  Mis- 
aouTiy  for  the  benefit  of  Eliza  C.  Magruder,  the  beneficial  estate 
to  go  at  her  death  to  the  children  of  Alexander  F.  Magruder, 
who  are  the  plaintiffs  in  this  proceeding.  By  the  decree  of 
April  16, 1899,  Maddox  and  Drury  were  also  appointed  trustees 
of  this  trust.  Separate  accounts  of  the  administration  of  that 
trust  have  always  been  kept  and  reported.  The  account  was 
before  the  auditor  in  this  reference,  and  he  settled  the  same 
separately.  No  exception  was  taken  to  that  part  of  his  report. 
It  is  evident  that  the  court,  in  entering  the  decree,  did  not  in* 
tend  then  and  there  to  terminate  the  administration  of  that 
trust;  but  the  form  of  the  decree  may  be  objectionable  as  war- 
ranting the  construction  given  it  by  the  appellants.  Th^  case 
has  not  been  finally  closed  in  the  equity  court,  and  its  power  to 
correct  the  decree  in  that  respect  is  fully  recognized. 

So  far  as  the  decree  confirms  the  auditor's  report  of  the 
account  of  the  trustees  of  the  administration  of  the  trusts 
created  by  the  will,  it  is  affirmed,  with  costs.  So  far  as  the 
Eliza  C.  Magruder  trust  is  concerned,  the  cause  will  be  re- 
manded, with  leave  and  direction  to  the  court  to  amend  the  de- 
cree in  so  far  as  it  may  relate  thereto,  and  take  such  final  action 
regarding  that  trust  estate  as  may  be  expedient  and  proper. 

Affirmed. 

An  appeal  to  the  Supreme  Court  of  the  United  States  was. 
allowed  December  21,  1911. 


Digitized  by 


Google 


548  UNION  SAV.  BANK  v.  CARNEGIE  TRUST  00. 

Opinion  of  the  Court.  [37  App. 


UNION  SAVINGS  BANK  OF  WASHINGTON  v.  CAE- 
NEGIE  TRUST  COMPANY. 


ATTACHlCEirT   AND  GaBNISHMENT;    BilLS  AlfD  NOTBB. 

A  demand  promissory  note  made  in  this  District,  and  payable  in  New  Yoric 
city  to  the  order  of  a  trust  company  there,  becomes,  by  involuntary 
transfer,  the  property  of  the  superintendent  of  banks  of  the  State 
of  New  York,  in  trust  for  the  benefit  of  the  creditors  and  stockholders 
of  the  trust  company,  upon  the  superintendent  taking  charge  of  its 
assets  under  the  banking  laws  of  that  State;  and  if  indorsed  by  the 
fluperintendent  to  another  in  trust  for  the  trust  company,  and  sent 
by  the  indorsee  for  collection  to  a  bank  here,  and  paid,  the  proceeds 
are  not  subject  to  attachment  or  garnishment  in  the  hands  of  the 
bank  here,  at  the  instance  of  local  creditors.  (Following  Jenkim 
V.  Purcelh  29  App.  D.  €.  209,  9  L.R.A.(N.S.)  1074. 

No.  2288.    Submitted  October  16,  1911.    Decided  December  4,  1911. 

Heabing  on  an  appeal  by  the  plaintiff  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia  quashing  a  writ 
of  attachment  on  an  intervening  petition.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  L.  Siddans  for  the  appellant. 

Mr.  B.  8.  Minor  and  Mr,  L.  R.  Mason  for  the  appellee. 

Mr.  Justice  Robb  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  the  supreme  court  of 
the  District  quashing  a  writ  of  attachment. 

Sec.  19  of  the  banking  laws  of  the  State  of  New  York  au- 
thorizes the  Superintendent  of  Banks,  if  he  shall  have  reason 
to  conclude  from  an  examination  provided  by  the  section  that 
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any  bank  "is  in  an  unsound  or  unsafe  condition  to  transact 
the  business  for  which  it  is  organized,  or  that  it  is  unsafe  or 
inexpedient  for  it  to  continue  business/'  forthwith  to  "take  pos- 
session of  the  property  and  business  of  such  corporation  or  in- 
dividual banker,  and  retain  such  possession  until  such  corpo- 
ration or  individual  banker  shall  resume  business,  or  its  affairs 
be  finally  liquidated,"  as  therein  provided.  The  section  further 
requires  the  Superintendent,  on  taking  such  possession,  to  give 
notice  to  all  banks,  trust  companies,  associations,  or  individuals 
holding  or  in  possession  of  any  assets  of  the  involved  bank,  and 
no  bank,  trust  company,  association,  or  individual  having 
knowledge  of  such  possession,  shall  have  a  lien  or  charge  for 
any  judgment,  advance,  or  clearance  thereafter  made,  or  lia- 
bility thereafter  incurred,  against  any  of  the  assets  of  the  in- 
volved bank.  Upon  taking  possession  of  the  property  and  busi- 
ness of  such  involved  bank,  "the  Superintendent  is  authorized 
to  collect  moneys  due  to  such  corporation  or  individual  banker^ 
and  do  such  other  acts  as  are  necessary  to  conserve  its  assets 
and  business,  and  shall  proceed  to  liquidate  the  affairs  thereof,'^ 
as  the  statute  provides.  The  Superintendent  may,  however, 
permit  a  bank  to  resume  business  upon  conditions  approved  by 
him. 

On  January  7th,  1911,  the  Superintendent  of  Banks  of  the 
State  of  New  York,  acting  under  authority  conferred  upon  him 
by  said  sec.  19,  took  charge  of  the  Carnegie  Trust  Company,  a 
Kew  York  corporation  located  in  the  city  of  New  York,  for  the 
purpose  of  liquidating  its  assets,  and  appointed  George  W.  Eg- 
bert as  special  deputy  superintendent  in  charge  of  said  Trust 
company,  who  immediately  took  possession  of  the  property  and 
the  business  of  said  trust  company,  and  who  thereafter  con- 
tinued in  such  possession.  Among  the  assets  of  said  trust  com- 
pany thus  coming  into  the  possession  of  said  superintendent 
was  a  demand  promissory  note  for  $9,000,  dated  March  12, 
1907,  signed  by  E.  Quincy  Smith,  of  Washington,  District  of 
Columbia,  as  maker,  and  payable  in  the  city  of  New  York  to 
said  Carnegie  Trust  Company.  Two  thousand  dollars  had  been 
paid  upon  said  note,  and  it  was  collaterally  secured  by  forty 
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shares  of  the  stock  of  the  Union  Savings  Bank  of  Washington, 
District  of  Columbia. 

Mr.  Smith,  the  maker  of  the  above  note,  was  president  of 
the  National  City  Bank  and  the  Union  Savings  Bank  of  this 
city.  Said  Carnegie  Trust  Company  was  indebted  to  the  Union 
Savings  Bank,  it  is  claimed,  in  a  simi  exceeding  $4,000,  and 
to  said  National  City  Bank  in  a  sum  somewhat  less  than  $4,000. 
On  or  about  January  7,  1911,  said  National  City  Bank  ad- 
dressed a  letter  to  said  Carnegie  Trust  Company,  stating  that 
there  had  been  deposited  with  said  National  City  Bank  the  sum 
of  $7,006.88  to  pay  principal  and  interest  of  Mr.  Smith's  note, 
and  requesting  that  the  note  and  collateral  be  forwarded  to 
said  National  City  Bank.  On  January  10th,  following,  said 
special  deputy  superintendent  of  banks  wrote  the  National  City 
Bank  suggesting  that  it  forward  a  draft  in  payment  of  the 
Smith  note  to  some  financial  institution  in  the  city  of  New 
York.  Upon  the  same  day  said  special  deputy  superintendent 
received  a  telephone  message  from  the  National  City  Bank  re- 
questing that  the  note  be  forwarded  to  Washington  for  collec- 
tion, and  on  the  following  day,  January  11th,  said  special 
deputy  superintendent  received  another  message  from  the  Na- 
tional City  Bank  to  the  same  effect.  On  January  14th,  follow- 
ing, said  special  deputy  superintendent  received  a  letter  from 
Mr.  Smith  addressed  to  the  Carnegie  Trust  Company,  in  which 
he  stated  that,  having  understood  from  telephonic  communica- 
tions that  the  note  would  be  sent  to  Washington,  he  had  dis- 
posed of  the  collateral,  promising  immediate  delivery ;  that  the 
situation  was  embarrassing  to  him  and  threatened  financial  loss. 
He  therefore  requested  that  the  Carnegie  Trust  Company  imme- 
diately send  the  note  for  collection,  with  the  collateral  attached. 
In  response  to  this  letter,  said  note  was  deposited  for  collection 
with  the  Bankers'  Trust  Company  of  the  city  of  New  York, 
and  was  indorsed,  "Pay  to  the  order  of  Bankers'  Trust  Com- 
pany, O.  H.  Cheney,  Superintendent  of  Banks,  in  trust  for 
Carnegie  Trust  Company."  Thereupon  said  Bankers'  Trust 
Company  forwarded  said  note  and  collateral  to  its  Washington 
correspondent,  the  National  Savings  and  Trust  Company,  for 
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collection.  Said  National  Savings  and  Trust  Company  re- 
ceived the  note  on  January  16,  1911,  and  thereupon  notified 
Mr.  Smith,  who  informed  said  trust  company  that  he  would 
call  later  in  the  day  and  pay  the  same.  This  he  did,  and  re- 
ceived his  note  and  collateral.  Said  National  Savings  and 
Trust  Company  thereupon  drew  a  draft  in  favor  of  the  Bank- 
ers' Trust  Company  in  settlement  of  the  amount  of  the  col- 
lection, but  before  this  draft  could  be  forwarded  there  were 
served  upon  said  National  Savings  and  Trust  Company  two 
writs  of  attachment  and  garnishment,  one  in  favor  of  said 
Union  Savings  Bank  of  this  city,  to  cover  the  alleged  indebted- 
ness of  the  Carnegie  Trust  Company  to  it,  and  the  other  in  fa- 
vor of  said  National  City  Bank,  covering  the  alleged  indebted- 
ness of  said  Carnegie  Trust  Company  to  that  bank.  There- 
upon the  Bankers'  Trust  Company  filed  an  intervening  petition 
setting  forth  the  above  facts  and  praying  that  the  funds  in 
the  hands  of  said  National  Savings  and  Trust  Company  be 
ordered  turned  over  to  said  petitioner. 

From  the  foregoing  statement  it  will  be  at  once  apparent 
that  the  question  before  us  is  whether  said  Superintendent  of 
Banks,  upon  taking  possession  of  the  Carnegie  Trust  Com- 
pany, acquired  possessory  title  to  the  Smith  note  as  a  local  as- 
set of  the  company  for  the  benefit  of  all  its  stockholders  and 
creditors.  If  he  did,  the  judgment  of  the  trial  court  was  cor- 
rect Jenkins  v.  Pwrcell,  29  App.  D.  C.  209,  9  L.R.A.(N.S.) 
1074.  In  that  case  certain  cattle  rightfully  in  the  possession 
of  the  Virginia  receiver  were  brought  into  this  jurisdiction  for 
delivery  to  a  local  purchaser  from  the  receiver.  The  proceeds 
of  the  sale  were  attached  by  a  domestic  creditor  of  the  owner. 
We  ruled  that,  inasmuch  as  the  receiver  came  here  vested  with 
the  legal  custody  and  control  of  property  that  passed  to  him 
within  the  jurisdiction  of  his  appointment,  we  would,  upon  the 
principle  of  comity,  recognize  and  protect  his  title  to  such  prop- 
erty. 

In  the  present  case  the  Smith  note  was  payable  in  the  city 
of  New  York,  and  the  Superintendent  of  Banks  took  possession 
of  it  as  an  asset  of  the  trust  company.     We  think  that  upon 
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both  principle  and  authority  this  note  was  property  the  situs 
of  which  was  in  the  State  of  New  York,  and  hence  that,  under 
the  provisions  of  the  banking  laws  of  that  State,  it  became  by 
involuntary  transfer  the  property  of  the  Superintendent  in  trust 
for  the  creditors  and  stockholders  of  the  trust  company.  While 
it  is  true  that  the  receiver  appointed  in  one  State  for  an  in- 
solvent corporation  has  no  title  as  such  to  property  located  in 
another  State,  the  rule  does  not  apply  in  the  present  case  for 
the  reason  that  this  note,  as  above  pointed  out,  having  come  into 
the  possession  of  the  Superintendent,  and  having  been  due  and 
payable  within  his  jurisdiction,  was  in  law  property  located 
within  his  jurisdiction,  and  not  in  any  proper  sense  in  this. 
The  receiver  having  obtained  rightful  possession  of  this  prop- 
erty, we  will,  for  the  reasons  announced  in  Jenkins  v.  Purcell, 
respect  his  title  to  it  here. 

In  Osgood  v.  Maguire,  61  N.  Y.  524,  the  receiver  of  a  Xew 
York  corporation  brought  an  action  upon  promissory  notes 
which  were  part  of  the  assets  that  came  into  his  hands  as  re- 
ceiver, and  which  were  made  by  a  resident  of  Massachusetts 
and  payable  in  the  State  of  New  York.  The  defendant  pleaded 
in  bar  that  after  the  appointment  of  the  receiver,  the  debt  due 
upon  the  notes  was  attached  in  an  action  in  Massachusetts 
brought  by  a  creditor  against  the  corporation.  The  court  sus- 
tained the  right  of  the  receiver  to  recover,  saying:  "These 
notes  were  payable  in  this  State,  and  passed  into  the  hands  of 
the  receivers ;  they  were  property  the  situs  of  which  was  in  this 
State.  By  the  law  of  tiiis  State  this  property  was  put  into 
the  hands  of  the  receivers  for  the  benefit  of  all  the  stockholders 
and  creditors  of  the  company.  The  appointment  of  the  re- 
ceivers worked  an  involuntary  transfer  of  the  property  to  them, 
and  there  was  an  attempt  to  procure  an  involuntary  transfer  in 
Massachusetts  for  the  benefit  of  a  creditor  there.  Under  such 
circumstances  the  first  transfer  must  prevail."  The  reasoning 
in  that  case  is  applicable  here. 

Conceding,  as  we  must,  that  the  debt  evidenced  by  this  Smith 
note  would  have  been  subject  to  attachment  or  trustee  process 
in  this  District  prior  to  the  act  of  the  Superintendent  of  Banks 
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in  thus  taking  possession  of  said  note  (Chicago,  R.  I.  &  P.  R. 
Co.  V.  Sturm,  174  U.  S.  710,  43  L.  ed.  1144,  19  Sup.  Ct.  Rep. 
797),  we  think  the  case  is  governed  by  a  different  rule  from 
that  controlling  tangible  property  located  outside  the  jurisdic- 
tion of  the  receiver.  This  credit,  being  at  the  situs  of  the  domi- 
cil  of  the  Carnegie  Trust  Company,  passed  to  the  custody  of 
the  Superintendent  of  Banks  because  the  New  York  law  so 
provided,  and  it  thereupon,  by  operation  of  law,  came  under 
the  dominion  and  control  of  said  Superintendent.  Upon  the 
ceasing  of  the  dominion  of  the  trust  company  over  this  note, 
and  the  transfer  of  that  dominion  to  the  Superintendent,  the 
power  to  levy  by  garnishee  process  on  the  debt  at  the  residence 
of  the  debtor  in  this  District  was  destroyed.  See  King  v.  Cross, 
175  U.  S.  396,  44  L.  ed.  211,  20  Sup.  Ct.  Rep.  131. 

The  judgment  is  affirmed,  with  costs.  Aflinned. 


:n^attonal  city  bank  of  Washington  v.  bank- 
ers TRUST  COMPANY. 


Bills  and  Notes;  Pabties  to  Action. 

1«  Where  a  foreign  trust  company,  to  which  was  indorsed  specially  a  prom- 
issory note,  sent  the  note  to  this  District  for  collection,  and  after- 
wards intervened  in  an  action  in  which  the  proceeds  of  the  note  had 
been  attached  in  the  hands  of  the  collecting  bank  here,  quaere,  whether 
the  plaintiffs  in  the  action  can  properly  raise  the  question  for  the 
first  time  on  appeal,  whether  the  trust  company,  and  not  its  indorsee, 
was  the  proper  party  to  intervene. 

2.  An  indorsement  of  a  promissory  note  in  trust  restricts  the  free  circula- 
tion of  the  note,  and  takes  it  out  of  the  class  of  instruments  known 
as  commercial  paper;  but  the  indorsee,  having  the  legal  title  thereto, 
and  having  autiiority  to  receive  payment  thereon,  may  bring  suit  in 
his  own  name  to  enforce  payment,  especially  where  his  indorser  doea 
not  object. 

No.  2292.    Submitted  October  16,  1911.    Decided  December  4,  1911. 


Digitized  by 


Google 


S54  NATIONAL  CITY  BANK  ©.  BANKEB6  TRUST  00. 

Opinion  o€  tke  Gonit.  [87   App. 

Hearing  on  an  appeal  by  the  plaintiff  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia  quashing  a  writ 
of  attachment  on  an  intervening  petition*  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  J.  Lambert  for  the  appellant 

Mr.  B.  8.  Minor  and  Mr.  L.  R.  Mason  for  the  appellee. 

Mr.  Justice  Eobb  delivered  the  opinion  of  the  Court : 

The  facte  in  this  case  are  identical  with  the  facts  in  the  pre- 
ceding case,  except  that  the  note  herein  sued  upon  amoimted 
with  interest  to  something  less  than  $4,000,  whereas  in  the  pre- 
ceding case  it  amounted  to  something  more  than  that  sum. 

The  question  whether  the  Bankers'  Trust  Company,  the  in- 
tervening claimant,  was  the  proper  party  to  intervene,  is  raised 
in  this  case.  It  is  asserted  that  this  trust  company  is  a  mere 
agent  of  the  Superintendent  of  Banks,  and  hence  ^at  he,  and 
not  the  trust  company,  should  have  intervened.  So  far  as  the 
record  discloses,  this  contention  was  not  made  in  the  trial  court, 
where,  had  it  been  sustained,  the  difficulty  might  easily  have 
been  overcome.  It  well  might  be  ruled,  therefore,  that  this 
point  was  waived.  Coffin  v.  Orand  Rapids  Hydraulic  Co.  136 
N.  Y.  655,  32  N.  E.  1076. 

But  the  question  may  easily  be  disposed  of  upon  another 
ground.  The  Smith  note,  as  we  have  seen  in  the  prior  case, 
was  specially  assigned  by  the  Superintendent  of  Banks,  into 
whose  possession  and  control  it  had  come,  to  the  intervenerj 
who  thereupon  became  ite  legal  holder  as  trustee.  While  such 
an  indorsement  restricts  the  free  circulation  of  a  note,  and 
takes  it  out  of  the  class  known  as  commercial  paper  (Third  Nat. 
Bank  V.  Lange,  51  Md.  138,  34  Am.  Kep.  304),  the  indorsee, 
having  the  legal  title  thereto,  and  having  authority  to  receive 
payment  thereof,  may  bring  suit  in  ite  own  name  to  enforce 
payment.    Rice  v.  Rice,  106  Ala.  636,  17  So.  628 ;  8  Cyc.  82. 
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In  the  present  case  the  intervener  in  its  petition  fully  set  forth 
all  the  facts,  and  evidently  its  acts  in  the  premises  have  re- 
ceived the  approval  of  the  Superintendent  of  Banks,  since  he 
is  not  here  objecting.  We  rule,  therefore,  that  in  the  circum- 
stances as  disclosed  by  the  record  the  Bankers'  Trust  Company 
was  properly  permitted  to  intervene. 

Judgment  affirmed,  with  costs.  Affirmed. 


UNITED  STATES  EX  REL.  TODD  v.  GONGWER. 


MAiniAMus;  Aooounting  Offioebs  of  the  Tbeasubt  Department. 

1.  Mandamus  is  an  extraordinary  writ  that  may  be  granted  by  courts  to 

enforce  a  ministerial  duty  plainly  defined  and  required  by  law.  It 
cannot  be  used  to  serve  the  purpose  of  an  ordinary  suit,  or  to  operate 
as  a  writ  of  error. 

2.  Where  the  duty  to  be  performed  is  judicial  in  its  nature,  the  courts 

may  be  invoked  to  compel  the  reception  and  consideration  of  the 
claim,  demand,  or  action;  that  is,  the  taking  of  jurisdiction,  and  the 
grant  of  an  opportunity  for  hearing  in  a  proper  case ;  but  the  courts 
cannot  direct  the  officer  in  the  decision  that  he  may  render  after 
taking  jurisdiction. 

3.  Mandamus  will  not  lie  at  the  instance  of  an  officer  of  the  Army  against 

the  Auditor  of  the  Treasury  for  the  War  Department  and  the  Compt- 
roller of  the  Treasury,  to  compel  them  to  consider  and  act  upon  his 
claim  for  longevity  pay,  where  it  appears  that  the  claim  had  been 
made  to  and  rejected  by  them  on  the  ground  that  a  similar  claim 
by  the  relator  had  been  rejected  many  years  before  by  their  prede- 
cessors in  office,  and  that  they  had  no  power  to  review  the  action 
of  the  latter  for  mere  mistake  of  law;  and  it  also  appeared  that  the 
relator's  right  to  an  appeal  to  the  court  of  claims  from  the  first 
rejection  was  barred  by  the  statute  of  limitations. 

4.  Qttosre,  whether  the  accounting  officers  of  the  Treasury  Department  have 

the  power  to  reopen  and  review  the  decisions  of  their  predecessors, 
except  when,  by  reason  of  mistake  or  ignorance  of  fact,  it  would 
be  clearly  inequitable  and  unjust  that  the  decision  should  stand. 

No.  2340.    Submitted  November  «,  1911.    Decided  December  4,  1911. 
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Hearing  on  an  appeal  by  the  relator  from  a  judgment  of  the 
Supreme  Court  of  the  District  of  Columbia  dismissing  a  pe- 
tition for  the  writ  of  mandamus.  Affirmed. 

The  Court  in  the  opinion  stated  the  facts  as  follows : 

This  is  an  appeal  from  a  judgment  dismissing  a  petition  for 
a  writ  of  mandamus. 

The  petition  was  filed  on  relation  of  Col.  Albert  Todd,  an 
officer  of  the  United  States  Army  on  the  retired  list,  against 
Benjamin  F.  Harper,  Auditor  for  the  War  Department  in  the 
United  States  Treasury,  and  Robert  J.  Tracewell,  Comptroller 
of  the  said  Treasury. 

The  material  facts  alleged  in  the  petition  are  these:  Re- 
lator entered  the  Army  of  the  United  States  as  a  cadet  of  the 
Military  Academy,  July,  1873 ;  was  appointed  second  lieuten- 
ant in  the  Artillery  Corps  on  June  15,  1877,  and  promoted  to 
the  rank  of  first  lieutenant  April  18,  1882.  His  service  wa& 
continuous.  He  was  paid  a  salary  as  second  lieutenant  of  $1,- 
400  per  year. 

That,  by  virtue  of  the  provisions  of  sec.  1262,  Rev.  Stat.  U. 
S.  Comp.  Stat.  1901,  p.  896,  he  became  entitled  to  an  increase 
of  10  per  cent  of  his  current  yearly  pay,  beginning  five  years 
after  his  entry  into  the  service  as  a  cadet,  to  wit,  July  1, 
1878. 

That  said  increased  pay  from  said  date  was  not  allowed  him 
by  the  Treasury  officials,  because  they  held  that  the  years  of 
service  in  the  academy  were  not  to  be  counted  in  reckoning  the 
increase  under  sec.  1262.  On  February  24,  1881,  a  provision 
was  inserted  in  the  appropriation  bill  of  that  date,  to  the  efiFect 
that  the  additional  pay  to  officers  for  length  of  service  should 
be  paid  with  their  current  monthly  pay,  and  the  actual  time 
of  service  shall  be  allowed  all  officers  in  computing  their  pay. 

Under  this  provision  the  Treasury  officials  refused  to  allow 
to  officers  the  actual  time  of  their  service  in  the  academy. 

A  test  suit  was  brought  in  the  court  of  claims  by  Captain 
Morton  to  recover  pay  that  would  be  due  him,  if  said  service 
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be  taken  into  account.  The  court  of  claims  decided  in  his  fa- 
vor, and  its  judgment  was  affirmed  by  the  Supreme  Court  of 
the  United  States.  It  was  held  that  service  as  a  cadet  was  serv- 
ice in  the  Army,  and  that  the  officer  was  entitled  to  have  the 
years  of  service  there  computed  as  service  in  the  Army  under 
flaid  act  of  February  24,  1881.  United  States  v.  Morton,  112 
U.  S.  1,  28  L.  ed.  613,  5  Sup.  Ct.  Rep.  1. 

Thereafter,  the  Treasury  officials  allowed  relator  increase  of 
pay  after  said  24th  of  February,  1881,  based  on  service  in  the 
academy,  but  refused  to  allow  the  same  prior  to  that  date,  under 
Aec.  1262,  Rev.  Stat.  TJ.  S.  Comp.  Stat.  1901,  p.  896. 

Thereafter,  Captain  Watson  brought  suit  in  the  court  of 
claims,  claiming  his  longevity  pay  for  the  former  period,  im- 
■der  sec.  1262,  and  recovered  judgment  therefor,  for  all  arrears 
not  barred  by  the  statute  of  limitations.  The  decision  was  to 
the  effect  that  longevity  pay  based  on  said  service  was  author- 
ized by  said  section.  That  judgment  was  affirmed  on  appeal 
to  the  Supreme  Court,  March  11,  1889.  130  U.  S.  80,  32  L. 
^.  850,  9  Sup.  Ct.  Rep.  430.  Thereafter,  the  then  Auditor 
and  Comptroller  allowed  said  service  in  settling  the  claims  of 
<}enerals  Grant,  Rosencrans,  and  Kilpatrick,  under  a  decision 
rendered  on  the  claim  of  General  Grant  by  the  Comptroller  on 
May  8,  1889.  No  more  allowances  for  such  service  were  made, 
and  on  June  20,  1890,  the  then  Comptroller,  Gilkerson,  ren- 
•dered  a  decision  upon  the  general  claims  of  officers,  disallow- 
ing them  all.  Relator's  claim  was  one  of  those  pending,  and 
on  December  15,  1890,  he  was  officially  notified  of  the  denial 
-of  his  claim. 

In  January,  1910,  relator  again  presented  a  claim  for  the 
increased  pay  due  him  between  July  1,  1878,  and  February 
24,  1881,  based  on  his  service  in  the  academy,  contending  that 
the  same  was  allowable  under  the  law  as  declared  in  the  de- 
cisions aforesaid.  The  same  was  brought  before  the  Auditor, 
defendant  Harper,  who,  on  February  10,  1910,  refused  to  con- 
sider the  claim  on  its  merits  by  reason  of  the  former  decision 
of  his  predecessor  on  December  15,  1890.  The  same  action 
was  taken,  after  reapplication  by  relator,  on  November  10, 
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1910.  Thereupon  application  was  made  to  defendant  Trace- 
well,  as  Comptroller,  to  act  upon  said  claim,  and  direct  the  Au- 
ditor to  settle  the  same  in  accordance  with  the  law  as  declared 
in  the  decisions  aforesaid.  That  the  defendant  'denied  said 
application,  and  refused  to  consider  the  claim  of  petitioner  on 
its  merits,  alleging  as  a  reason  therefor  the  action  of  the  Au- 
ditor and  Comptroller  of  December  15,  1890."  That  it  was 
the  duty  of  the  defendants  to  receive  and  examine  the  claim 
of  relator,  and  to  certify  the  balance  due  him  under  the  said 
acts  and  the  interpretation  thereof  aforesaid.  That  they  re- 
fused to  perform  a  duty  required  of  them  by  the  act  of  March 
4,  1907,  which  commanded  them  to  follow  the  decisions  afore- 
said. 

Kelator  prayed  that  the  writ  of  mandamus  issue  to  defend- 
ants commanding  them :  First.  To  consider  relator's  claim  up- 
on its  merits,  and  to  render  a  decision  thereon  according  to  law. 
Second.  In  passing  upon  said  claim,  to  follow  the  decision  of 
the  Supreme  Court  of  the  United  States  in  the  case  of  United 
States  V.  Watson,  130  U.  S.  80,  32  L.  ed.  852,  9  Sup.  Ct  Rep. 
430.  As  exhibits  to  the  petition  are  attached  the  decision  of 
Comptroller  Gilkerson  on  June  20, 1890;  the  application  to  Au- 
ditor Harper  and  his  decision  of  November  19,  1910 ;  and  the 
decision  of  the  Comptroller  on  January  3,  1911.  This  later 
decision  gives  the  history  of  the  claim,  and  states  that  the  dis- 
allowance of  the  same  was  based  particularly  upon  the  decision 
of  Comptroller  Gilkerson  of  June  20,  1890,  and  his  refusal  to 
allow  relator's  claim  on  December  15,  1890.  After  stating  that 
the  application  for  rehearing  was  based  on  an  alleged  error  of 
law,  the  decision  concludes  as  follows: 

"I  have  read  and  considered  carefully  the  able  and  exhaus- 
tive brief  of  claimant's  counsel,  but  I  find  nothing  therein 
which  in  my  opinion  warrants  a  rehearing  of  the  settlement 
made  by  Second  Comptroller  Gilkerson,  December  15,  1890, 
which  was  based  upon  his  decision  of  June  20,  1890,  in  which 
the  question  of  the  applicability  of  the  decision  in  the  Watson 
Case  to  this  class  of  claims  was  fully  and  carefully  considered. 
There  is  no  principle  of  accounting  more  clearly  or  firmly  es- 
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tablished  in  the  aocounting  office  than  that  the  accounting  offi- 
cers are  not  authorized  to  reopen  accounts  settled  by  their  prede- 
cessors, except  for  the  purpose  of  correcting  mistakes  of  fact 
arising  from  errors  in  calculation,  or  upon  the  production  of 
newly  discovered  material  evidence,  or  for  fraud.  (See  the  de- 
cision in  the  Brodie  Case  and  authorities  there  cited.) 

"It  not  appearing  that  there  was  any  mistake  of  fact  arising 
from  error  in  calculation  in  the  settlement  of  December  10, 
1890,  and  no  newly  discovered  material  evidence  having  been 
produced,  and  it  not  appearing  that  there  was  any  fraud  there- 
in, a  rehearing  of  such  settlement  is  denied/' 

Auditor  Harper  having  resigned,  his  successor,  (longwer,  was- 
substituted  as  a  defendant  in  his  stead. 

Answering  the  rule  to  show  cause  why  the  writ  should  not 
issue,  the  defendants  Gongwer  and  Tracewell  admitted  the 
facts  relating  to  relator's  service  as  a  cadet  and  officer  in  the 
regular  Army,  and  the  action  on  his  claim  therefor.  They  ad- 
mit that  in  January,  1910,  relator  applied  to  Auditor  Harper 
for  the  allowance  of  his  claim  for  pay  from  July  1,  1878,  to 
February  24,  1881,  which  he  refused  to  consider  by  reason  of 
the  prior  action  of  his  predecessor.  The  same  was  again  refused 
on  November  10,  1910.  They  further  aver  that  the  applica- 
tion was  denied  on  January  3,  1911,  the  Comptroller  refusing 
to  consider  the  same  on  its  merits,  by  reason  of  the  former  ac- 
tion of  his  predecessor  of  December  15,  1890.  Further  an- 
swering, they  say  that  the  claim  of  relator  could  not  be  allowed 
by  them  because  of  the  adverse  decision  thereon  by  their  prede- 
cessors, on  December  15,  1910,  the  only  reason  assigned  for  re- 
opening said  decision  being  that  it  was  erroneous  in  law;  na 
error  of  fact  was  alleged  as  a  ground  for  reviewing  said  decision. 
That  it  is  a  settled  rule  of  the  Treasury  Department  not  to  re- 
open and  review  the  decisions  of  former  officers,  made  in  the  line 
of  official  duty,  save  for  ignorance  or  mistake  of  fact ;  and  that, 
in  rejecting  said  claim,  defendants  acted  in  a  judicial  capacity, 
and  not  as  mere  ministerial  officers.  They  allege  that  the  re- 
lator had  a  remedy  by  action  in  the  court  of  claims,  if  any  legal 
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right  has  been  denied  him ;  and  that  any  ri^t  he  may  have  had 
is  now  barred  by  laches  and  lapse  of  time. 

The  answer  was  demurred  to  by  the  relator.  The  court  over- 
ruled the  demurrer,  holding  that  what  is  sought  by  the  relator 
is  not  the  performance  of  a  mere  ministerial  act,  but  the  re- 
versal of  the  judgment  of  the  accounting  officers  of  the  Treas- 
ury; and  that  the  only  remedy  of  relator  was  by  action  in  the 
court  of  claims,  which  is  now  barred  by  limitations. 

Belator,  electing  to  stand  upon  his  demurrer,  the  rule  to  show 
•cause  was  discharged,  and  the  petition  dismissed. 

Mr.  William  B.  King  for  the  appellant 

Mr.  Clarence  R.  Wilson,  United  States  District  Attorney,  Mr. 
B.  8.  Huidekoper,  Assistant,  and  Mr.  C.  W.  Maupin  for  the  ap- 
pellees. 

Mr.  Chief  Justice  Shepabb  delivered  the  opinion  of  the 
■Court: 

Mandamus  is  an  extraordinary  writ  that  may  be  granted  by 
•courts  to  enforce  a  ministerial  duty  plainly  defined  and  re- 
quired by  law.  It  cannot  be  perverted  to  serve  the  purpose  of 
an  ordinary  suit,  or  to  operate  as  a  writ  of  error. 

The  extent  of  the  power  that  may  be  asserted  by  the  Federal 
-courts  over  executive  officers,  through  this  writ,  has  been  plain- 
ly defined  by  the  Supreme  Court  of  the  United  States  in  numer- 
ous decisions,  which  it  is  unnecessary  to  cite.  The  effect  of 
those  decisions  was  thus  stated  by  us  in  a  former  decision: 
"Where  the  duty  prescribed  is  plain  and  specific,  admitting  of 
no  discretion,  calling  for  the  exercise  of  no  judgment,  and  the 
officer  charged  therewith  refuses  to  perform  it,  to  the  injury 
or  deprivation  of  the  right  of  another,  mandamus  will  lie  to  com- 
pel him  to  its  performance.  It  will  lie  where  the  duties  are 
discretionary  or  even  strictly  judicial ;  never,  however,  to  revise 
-action  that  has  been  taken,  but  to  compel  reception  and  consid- 
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eration,  or  the  taking  of  jurisdiction-''  Seymour  v.  United 
States,  2  App.  D.  C.  240-246. 

The  principle  directly  applicable  here  may  be  restated  as  fol- 
lows: Where  the  duty  to  be  performed  is  judicial  in  its  na- 
ture, the  judicial  power  may  be  invoked  to  compel  the  reception 
and  consideration  of  the  claim,  demand,  or  action ;  that  is,  the 
taking  of  jurisdiction  and  the  grant  of  an  opportunity  for  hear- 
ing in  a  proper  case;  but  it  cannot  be  exercised  to  direct  the 
oflBcer  in  the  decision  that  he  may  render  after  taking  juris- 
dition.  In  our  opinion,  the  principles  stated  above  were  cor- 
rectly applied  by  the  learned  trial  justice  to  the  facts  disclosed 
by  the  pleadings  in  this  case.  Without  consuming  time  with  a 
recital  of  the  several  acts  of  Congress  defining  the  powers  and 
duties  of  the  accounting  officers  of  the  Treasury,  it  is  sufficient 
to  say  that  they  were  charged  with  the  duty  of  examining  the 
claims  of  officers  of  the  army,  such  as  this,  and  settling  their 
accounts  for  pay  and  allowances  under  the  statutes  providing 
therefor.  Relator's  claim  was  therefore  properly  presented  to 
them  both  first  and  last.  When  the  claim  was  first  presented  in 
1890,  this  duty  was  performed  by  the  predecessors  of  defend- 
ants, who,  after  consideration,  rejected  the  claim.  This  decision 
was  made  December  15,  1890,  and  certified  to  the  claimant 
There  was  no  right  of  appeal  from  that  decision  to  the  district 
courts.  But  under  the  statutes  conferring  jurisdiction  upon 
the  court  of  claims  of  suits  against  the  United  States,  the  re- 
lator was  entitled  to  an  action  in  that  court  to  establish  the 
validity  of  his  claim,  after  its  rejection  by  the  Treasury  offi- 
cials. Their  adverse  decision  was  no  bar;  it  merely  afforded 
the  occasion  for  the  exercise  of  the  jurisdiction  conferred  upon 
the  court.  Instead  of  availing  himself  of  that  right,  as  some 
other  officers  did,  the  relator  suffered  his  claim  to  slumber  for 
nearly  twenty  years.  His  right  of  action  in  the  court  of  claims 
having  become  barred  by  the  statute  of  limitations  relating  to 
remedies  in  that  court,  he  again  presented  his  claim  to  the 
then  Auditor  and  Comptroller,  in  October,  1910. 

Contending  that  the  former  decision  was  in  open  disregard 
of  the  plain  provisions  of  sea  1262,  U.  S.  Comp.  Stat  1901,  p. 
Vol.  xxxvn.— 36. 
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896,  and  of  the  decisions  heretofore  mentioned,  he  demanded 
that  they  vacate  or  disregard  the  former  decision,  and  resettle 
his  account  by  allowing  the  sum  claimed  to  be  due.  They  did 
not  refused  to  receive  the  claim  or  to  consider  it,  but,  after  hear- 
ing, rejected  it  on  the  ground  that  it  was  beyond  their  power 
to  set  aside  the  decision  of  their  predecessors  for  mistake  of 
law  made  therein.  In  other  words,  their  decision  was  that  be- 
fore the  Treasury  Department  the  demand  had  become  res 
judicata.  The  relator  contends  that  this  was  not  the  consid- 
eration of  his  case  "upon  its  merits"  that  he  was  entitled  to. 
What  he  r^ards  as  the  consideration  of  the  case  upon  its  merits 
is  expressed  in  the  allegations  and  prayers  of  his  petition.  In 
short,  it  was  to  disregard  the  former  decision  because  palpably 
erroneous ;  and,  in  obedience  to  the  meaning  of  sec.  1262,  as  in- 
terpreted by  the  Supreme  Court  of  the  United  States  in  the  de- 
cision referred  to,  to  resettle  the  account  and  allow  the  demand. 
Doubtless,  if  the  defendants  had  felt  themselves  at  liberty  to  re- 
adjudicate  the  claim,  they  would  have  allowed  it;  but  before 
allowance  they  had  to  determine  whether  they  were  concluded 
by  the  former  decision.  As  set  out  in  the  answer,  it  was  de- 
cided many  years  ago  by  the  accounting  officers  of  the  Treasury, 
that  they  have  not  the  power  to  reopen  and  review  the  decisions 
of  their  predecessors  save  when,  by  reason  of  mistake  or  ig- 
norance of  fact,  it  would  be  clearly  inequitable  and  unjust  that 
the  decision  should  stand.  This  rule,  they  say,  has  been  fol- 
lowed for  many  years,  and  has  been  confirmed  by  judicial  de- 
cisions. See  United  States  v.  Bank  of  Metropolis,  15  Pet  377- 
400,  10  L.  ed.  774-782.  This  involves  an  important  question 
of  law,  which,  however,  we  are  not  called  upon  to  decide.  As- 
suming, for  the  sake  of  the  argument,  that  they  did  have  the 
power,  it  does  not  follow  that  they  were  necessarily  bound  to 
exercise  it  If  they  had  the  power,  there  was  no  law  imposing 
its  exercise  upon  them  as  a  plain  ministerial  duty  upon  the  de- 
mand of  a  claimant  Whether  they  would  do  so  or  not,  there- 
fore, involved  the  exercise  of  discretion,  and  that  discretion  is 
beyond  the  control  of  any  judicial  tribunal.  United  States  ex 
rel.  Riverside  Oil  Co.  v.  Hitchcock,  190  U.  S.  316-324,  47 
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L.  ed.  1074-1078,  23  Sup.  Ct.  Kep.  698.  Discussing,  in  that 
case,  the  decision  of  an  executive  officer,  Mr.  Justice  Peckham 
said :  ''Whether  he  decided  right  or  wrong  is  not  the  question. 
Having  jurisdiction  to  decide  at  all,  he  had  necessarily  juris- 
diction, and  it  was  his  duty,  to  decide  as  he  thought  the  law 
was,  and  the  courts  have  no  power  whatever,  under  those  cir- 
cumstances, to  review  his  determination  by  mandamus  or  in- 
junction." And  it  was  further  said  in  language  applicable  to 
this  case :  "Nor  does  the  fact  that  no  writ  of  error  will  lie  in 
such  a  case  as  this,  by  which  to  review  the  judgment  of  the 
Secretary,  furnish  any  foundation  for  the  claim  that  manda- 
mus may  therefore  be  awarded.  The  responsibility,  as  well  as 
the  power,  rests  with  the  Secretary,  uncontrolled  by  the  courts.'' 
Id.  p.  325. 

If  the  relator,  as  would  seem  to  be  the  case,  was  denied  a 
just  demand  by  the  original  decision  of  the  Treasury  officials, 
the  Congress  alone  has  the  power  to  furnish  relief. 

By  resting  our  decision  upon  the  single  ground  stated,  we 
are  not  to  be  understood  as  having  considered,  much  less  de- 
cided, any  of  the  other  questions  that  have  been  argued. 

For  the  reasons  given,  the  judgment  will  be  affirmed,  with 
costs.  Affirmed. 


MAKE  V.  DISTRICT  OF  COLUMBIA. 


Taxation;  Autohobilxs;  Wheel  Tax. 

1.  Where  a  tax  law  distinguishes  a  class,  and  imposes  an  excise  thereon, 

such  classification  need  not  be  either  logically  appropriate  or 
scientifically  accurate,  if  it  is  impartial  within  the  class. 

2.  The  provision  of  the  act  of  Congress  of  May  18,  1910  (36  Stat,  at  L. 

379,  chap.  248),  amending  the  act  of  July  1,  1902  (32  Stat,  at  L. 
017..  chap.  1352),  by  imposing  a  wheel  tax  on  automobiles  in  this 
District,  being  an  excise  measure,  is  not  inconsistent  with  the  organio 
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aet  of  June  11,  1878  (20  Stat  at  L.  102,  chap.  180),  creating  the 
present  form  of  government  of  the  Dietrict  of  Golumbia;  but  even 
if  it  were  inconsistent  with  that  act,  it  would  not  for  that  reason  be 
invalid^  since  both  are  acts  of  Congress,  and  the  later  governs. 

8.  Property  that  has  been  charged  with  a  general  tax  may  also  be  charged 
with  an  excise,  and  either  or  both  forms  of  taxation  may  be  repeated 
or  increased  within  the  will  of  the  legislature,  subject  to  the  limita- 
tion that  such  legislation  must  be  reasonable. 

4.  An  automobile  wheel  tax  law  which  taxes  every  automobile  having  seats 
for  only  two  persons,  $3,  and  every  automobile  having  seats  for 
more  than  two  persons,  $2  for  each  additional  seat,  is  reasonable 
and  valid.  (Construing  act  of  Congress  of  May  18,  1910,  36  Stat, 
at  L.  379,  chap.  248,  amending  the  act  of  July  1,  1902,  32  Stat,  at 
L.  617,  chap.  1362). 

No.  2343.    Submitted  November  0,  1911.    Decided  December  4,  1911. 

In  Ebbob  to  the  Police  Court  of  the  District  of  Columbia. 

Affirmed. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows : 

This  is  a  writ  of  error  from  the  police  court,  and  involves 
the  validity  of  the  so-called  wheel  tax  law  of  May  18,  1910 
(36  Stat  at  L.  379,  chap.  248). 

In  the  act  of  March  3,  1909  (36  Stat,  at  L.  693,  chap.  250), 
making  appropriations  for  the  expenses  for  the  government  of 
the  District  of  Columbia,  provision  was  made  for  a  secretary 
or  acting  secretary  of  the  automobile  board,  and  it  was  further 
provided  that  thereafter  there  should  be  "assessed  and  collect- 
ed an  annual  wheel  tax  on  all  automobiles  or  other  motor  ve- 
hicles owned  and  operated  in  the  District  of  Columbia,  having 
seats  for  only  two  persons,  the  sum  of  $3,  and  on  all  such  ve- 
hicles having  seats  for  more  than  two  persons,  an  additional 
tax  of  $2  for  each  additional  seat.''  "No  provision  was  made 
for  the  enforcement  of  the  collection  of  this  tax.  Consequent- 
ly, in  the  next  District  appropriation  act,  May  18,  1910  (36 
Stat,  at  L.  379,  chap.  248),  the  act  of  July  1,  1902  (32  Stat, 
at  L.  617,  chap.  1352),  providing  inter  alia  for  local  real  es- 
tate, personal  property,  and  license  taxes,  was  amended  by 


Digitized  by 


Google 


MARE  V.  DISTRICT  OF  COLUMBIA.  565 

D.  C]  Opinion  of  the  Ocmrt. 

adding  to  sec  7  of  said  act  the  following:  "That  hereafter 
there  shall  be  assessed  and  collected  an  annual  wheel  tax  on  all 
automobiles  or  other  motor  vehicles  owned  or  operated  in  the 
District  of  Columbia,  having  seats  for  only  two  persons,  the 
sum  of  $3 ;  and  on  all  such  vehicles  having  seats  for  more  than 
two  persons,  an  additional  tax  of  $2  for  each  additional  seat." 

After  the  going  into  effect  of  said  act  of  1910,  there  was 
filed  with  the  police  court,  under  the  authority  of  said  act  of 
July  1,  1902,  an  information  charging  the  plaintiff  in  error, 
hereinafter  called  the  defendant,  with  failing  to  pay  the  wheel 
tax  of  $5  on  a  certain  two-seated,  three-passenger  automobile 
owned  and  operated  by  him.  The  defendant  filed  a  motion  to 
quash  the  information,  the  groimds  of  the  motion  being  the 
alleged  indefiniteness  of  said  wheel  tax  law;  the  alleged  con- 
flict between  said  law  and  the  organic  act  of  Congress  of  June 
11,  1878  (20  Stat,  at  L.  102,  chap.  180) ;  because  it  includes 
for  taxation  all  automobiles  operated  in  the  District,  irrespec- 
tive of  whether  they  may  be  taxed  as  personal  property  else- 
where ;  because  the  payment  of  said  wheel  tax,  it  is  asserted,  may 
not  be  enforced  by  criminal  proceedings;  because  said  wheel 
tax  law,  if  an  occupation  tax,  is  an  attempt  to  enforce  collec- 
tion of  a  second  license  tax  for  the  privilege  of  operating  an  au- 
tomobile on  the  streets ;  and  because  said  wheel  tax  law,  the  de- 
fendant asserts,  is  "so  arbitrary,  unequal,  discriminating,  and 
unusual,  as  to  render  it  void." 

Mr.  W.  8.  Duvall  for  the  appellant 

Mr.  E.  H.  Thomas,  Corporation  Counsel,  and  Mr.  F.  H.  Ste- 
phens.  Assistant,  for  the  appellee. 

Mr.  Justice  Boss  delivered  the  opinion  of  the  Court: 

We  will  first  endeavor  to  determine  the  nature  of  the  tax: 
from  the  payment  of  which  the  defendant  seeks  to  escape.  Un- 
der the  act  of  June  29,  1906  (84  Stat  at  L.  621,  chap.  3615), 
the  speed  of  automobiles  in  the  District  was  regulated    In  the 
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following  year,  March  2,  1907  (34  Stat,  at  L.  1126,  chap. 
2510),  provision  was  made  for  identification  number  tags. 
This  was  clearly  a  police  regulation  in  aid  of  the  prior  act 
The  act  under  consideration  bears  no  relation  to  these  police 
measures, — it  is  a  revenue  producing  measure,  and  imposes  a 
charge  upon  all  automobiles  owned  or  operated  in  this  District 

A  similar  tax  on  carriages,  authorized  by  the  act  of  June  5, 
1794  (1  Stat,  at  L.  374,  chap.  46),  was  sustained  as  an  in- 
direct tax  or  excise.  Hylton  v.  United  States,  3  Dall.  171,  1 
L.  ed.  556.  A  tax  on  expense,  the  court  said,  is  an  indirect 
tax,  and  a  tax  on  a  consumable  conmiodity  like  a  carriage  is  a 
tax  on  the  expense  of  the  owner. 

In  Pattern  v.  Brady,  184  U.  S.  608,  46  L.  ed.  718,  22  Sup. 
•Ct  Rep.  498,  a  similar  excise  on  tobacco  manufactured  for 
consumption  was  also  sustained.  In  Thomas  v.  United  States, 
192  U.  S.  363,  48  L.  ed.  481,  24  Sup.  Ct  Rep.  305,  a  stamp 
tax  on  sales  of  shares  of  stock  was  sustained  as  an  excise  duty. 

It  is  probable  that  Congress  entertained  the  view  that  auto- 
mobiles, theoretically  at  least,  are  owned  or  operated  by  persons 
most  able  to  bear  the  burdens  of  taxation ;  and  that  the  opera- 
tion of  such  vehicles  is  attended  with  increased  expense  to  the 
municipality.  Congress,  therefore,  acting  as  a  local  l^slature 
for  the  District  (Oibbons  v.  District  of  Columbia,  116  U.  S. 
407,  29  L.  ed.  680,  6  Sup.  Ct.  Rep.  427),  followed  the  lead 
of  state  legislatures,  and  distinguished  automobiles  as  a  proper 
class  to  bear  an  excise  duty  in  addition  to  other  taxes.  There 
is  nothing  indefinite  about  the  law.  It  distinguishes  a  class, 
and  imposes  an  excise  thereon.  Such  classification  ^^need  not 
be  either  logically  appropriate  or  scientifically  accurate."  It 
is  enough  if  it  is  impartial  within  the  class.  District  of  Colum- 
hia  V.  Brooke,  214  U.  S.  138,  53  L.  ed.  941,  29  Sup.  Ct  Rep. 
560.  That  case  is  also  a  direct  answer  to  the  contention  that 
payment  of  the  tax  may  not  be  enforced  by  criminal  prosecu- 
tion. 

This  wheel  tax  act,  being  an  excise  measure,  as  above  pointed 
vout,  is  not  inconsistent  with  the  organic  act  of  1878 ;  and  if  it 
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was,  it  would  not,  for  that  reason,  be  invalid,  since  both  acts 
emanating  from  Congress,  the  later  would  govern. 

The  contention  that  because  the  defendant  has  paid  a  personal 
property  tax  upon  the  value  of  his  automobile,  Congress  may 
not  require  him  to  pay  this  excise  tax,  must  also  fail.  Prop- 
erty that  has  been  charged  with  a  general  tax  may  also  be 
charged  with  an  excise,  and  either  or  both  forms  of  taxation 
may  be  repeated  or  increased  within  the  will  of  the  legislature, 
subject,  of  course,  to  iJie  limitation  that  such  legislation  must 
be  reasonable.  Patton  v.  Brady,  184  U.  S.  608,  46  L.  ed.  718, 
32  Sup.  Ct.  Eep.  493. 

The  defendant  further  contends  that  this  law  is  void  be- 
<muse  there  is  no  justification  for  the  subdivision  of  the  class. 
He  does  not  deny  that  the  law  is  uniform  within  the  sub- 
divisions of  the  class,  but  he  says  there  is  no  logical  reason  for 
grading  the  tax  according  to  the  seating  capacity  of  the  vehicle 
affected.  As  we  have  seen,  that  was  a  question  for  Congress. 
Moreover,  similar  statutes  have  received  judicial  sanction. 
Harder's  Fire  Proof  Storage  &  Van  Co.  v.  Chicago,  235  111. 
58,  85  K  E.  245,  14  A.  &  E.  Ann.  Cas.  536;  Babbitt,  Motor 
Vehicles,  Section  91;  State  v.  Stvagerty,  203  Mo.  517,  10 
L.R.A.(N.S.)  601,  120  Am.  St.  Rep.  671,  102  S.  W.  483, 
11  A.  &  E.  Ann.  Cas.  725 ;  Opinion  of  the  Justices,  195  Mass. 
607 ;  Hylton  v.  United  States,  3  Dall.  171,  1  L.  ed.  556.  In 
KnowUon  v.  Moore,  178  U.  S.  41,  ^4  L.  ed.  969,  20  Sup.  Ct 
Rep.  747,  a  Federal  inheritance  tax  law  was  sustained.  That 
law  discriminated  between  relatives,  and  again  between  rela- 
tives and  strangers,  granted  exemptions,  and  imposed  the  tax 
according  to  a  progressive  rate.  This  last  feature  was  attacked 
as  repugnant  to  fundamental  principles  of  equality.  The  court, 
without  intimating  any  opinion  as  to  its  right  to  declare  the  law 
void  for  such  a  reason,  disposed  of  the  contention  in  these  words : 
''The  review  which  we  have  made  exhibits  the  fact  that  taxes 
imposed  with  reference  to  the  ability  of  the  person  upon  whom 
the  burden  is  placed  to  bear  the  same  have  been  levied  from 
the  foundation  of  the  government.  So,  also,  some  authorita- 
tive thinkers  and  a  number  of  economic  writers  contend  that 
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a  progressive  tax  is  more  just  and  equal  than  a  proportional 
one.''  The  court  was  careful  to  add,  however,  that  if  a  case 
should  ever  arise  "where  an  arbitrary  and  confiscatory  exaction 
is  imposed,  bearing  the  guise  of  a  progressive  or  any  other  form 
of  tax,  it  will  be  time  enough  to  consider  whether  the  judicial 
power  can  afford  a  remedy  by  applying  inherent  and  funda- 
mental principles  for  the  protection  of  the  individual,  even 
though  there  be  no  express  authority  in  the  Constitution  to  do 
so."  In  the  same  opinion  Mr.  Justice,  now  Mr.  Chief  Justice, 
White,  at  page  94,  set  forth  a  partial  list  of  excise  acts  during 
Washington's  administration.  Almost  all  of  these  acts  were 
open  to  the  objection  raised  against  the  act  under  consideration. 
See  also  Campbell  v.  California,  200  U.  S.  87,  50  L.  ed.  882, 
26  Sup.  Ct  Rep.  182. 

In  the  light  of  the  foregoing,  it  is  our  conclusion  that  this 
wheel  tax  is  within  the  power  of  Congress  to  enact,  and  that 
the  judgment  of  the  Police  Court  must  be  affirmed. 

Affirmed. 


CURRIDEN  V.  MIDDLETON. 


Equitt;  Disoovibt;  Adbquatb  RnoDT  AT  Law. 

.  A  bill  in  equity  is  not  maintainable  for  the  mere  recovery  of  damages, 
although  it  alleges  fraud  and  deceit  on  the  part  of  the  defendant, 
as  the  complainant  has  an  adequate  remedy  at  law. 

;.  A  bill  in  equity  is  not  maintainable  as  caUing  for  discovery,  merely 
because  it  alleges  that  books,  papers,  and  documents  neeessary  to 
pro^e  the  complainant's  case  are  in  the  possession  of  the  defendant, 
as  such  documentary  evidence  can  be  procured  by  legal  process.  (Cit- 
ing sec.  1072,  D.  C.  Code  [31  Stat,  at  L.  135S,  chap.  S54.]) 

.  A  party  coming  into  equity  for  discovery  alone  must  aUege  in  his  bill 
of  complaint,  and  verify  the  allegation,  that  he  has  no  other  means 
of  proving  his  case. 

No.  2293.    Submitted  November  7,  1911.    Decided  December  4,  1911. 
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Heabino  on  an  appeal  by  the  complainant  from  a  decree  of 
the  Supreme  Court  of  the  District  of  Columbia,  sitting  as  an 
Equity  Court,  sustaining  a  demurrer  to  and  dismissing  a  bill 
of  complaint,  for  discovery  and  for  restitution  of  money  al- 
lied to  have  been  fraudulently  obtained  from  the  complainant. 

Affirmed. 

The  Court  in  the  opinion  stated  the  facts  as  follows: 

This  is  a  suit  in  equity  brought  by  appellant,  Samuel  W. 
Curriden,  plaintiff  below,  against  the  defendants,  Frank  L» 
Middleton,  Henry  S.  Blackmore  and  William  G.  Orr. 

The  amended  bill,  briefly  stated,  sets  forth  that  plaintiff  was 
induced  through  the  false  and  fraudulent  representations  of 
the  defendants,  to  invest  about  $40,000  in  a  certain  patent 
consisting  of  a  fluid  called  ^^Aromaform,"  and  an  apparatus 
by  which  the  fluid  could  be  used  for  disinfecting  purposes. 
The  patent,  plaintiff  alleges,  was  represented  to  be  of  great 
value  by  the  defendants  Orr  and  Middleton ;  and,  relying  upon 
the  representations  of  Middleton,  who  was  a  patent  attorney, 
and  presumed  to  be  skilled  in  the  art,  and  who  claimed  to  act 
only  as  the  agent  of  Blackmore,  plaintiff  and  one  Crandall,  a 
friend  of  the  plaintiff,  agreed  with  Middleton  to  purchase  all 
of  the  rights  to  said  patent  held  by  the  patentee  Blackmore, 
said  rights  to  be  paid  for  partly  in  cash  and  partly  in  stock 
of  a  corporation  to  be  organized  by  them  with  a  capital  of 
$600,000. 

It  is  alleged  that  in  pursuance  of  the  agreement  the  corpo- 
ration was  formed ;  that  immediately  after  its  formation  plain- 
tiff paid  Middleton  $15,000,  for  which  Middleton  receipted  as 
agent ;  that  thereafter  plaintiff  paid  further  sums  and  gave  his 
notes,  incurring  an  indebtedness  of  about  $40,000,  and  that  all 
the  rights  acquired  were  transferred  to  said  company.  It  is 
also  allied  that  after  the  corporation  was  organized,  plans 
were  formulated  to  engage  in  the  business  for  which  the  com- 
pany had  been  brought  into  existence,  namely,  the  manufac- 
ture and  sale  of  the  fluid  and  apparatus,     A  building  was 
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leased,  and  Blackmore,  the  inventor,  was  put  in  diarge  of  the 
laboratory.  One  Bri^t  was  made  president  of  the  company; 
the  plaintiff,  treasurer ;  Crandall,  manager ;  and  Middleton  and 
Bright,  trustees.  When  efforts  were  made  to  increase  the  local 
business,  plaintiff  avers  that  he  discovered  that  there  had  been 
gross  misrepresentations  made  to  him  by  the  defendants  in  re- 
gard to  the  number  of  machines  in  successful  use  in  Wash- 
ington, and  that  upon  investigation  he  found  that  the  fluid 
And  apparatus  were  worthless  for  the  uses  purposed. 

Plaintiff  alleges  that  in  1906  he  entered  into  an  agreement 
with  the  company,  through  its  trustees,  by  which  he  was  to  be 
released  from  certain  obligations  amounting  to  about  $13,000, 
which  he  had  assumed  on  behalf  of  the  company;  that  plain- 
tiff has  performed  his  part  of  the  agreement,  but  that  the  com- 
pany, under  the  control  of  Middleton,  has  failed  to  perform 
its  part,  leaving  the  obligations  still  outstanding  against  the 
plaintiff,  and  that  the  corporation  is  hopelessly  insolvent 

The  bill  then  sets  forth  the  substantial  misrepresentations 
claimed  to  have  been  made  to  plaintiff  by  defendants,  in  which 
it  is  averred  that  Middleton  was  not  acting  as  the  agent  of 
Blackmore  in  the  sale  of  this  patent,  but  that  he  was  in  fact 
interested  in  the  patent  rights  and  expected  to  receive  a  por- 
tion of  any  money  that  might  be  realized  from  the  sale  there- 
of, and  that  the  acts  of  defendants,  as  set  forth  in  the  bill, 
were  parts  of  a  conspiracy  to  deceive  and  defraud  the  plaintiff 
And  Crandall ;  that  the  corporation  was  an  agency  used  by  the 
defendants,  and  especially  the  defendant  Middleton,  for  the 
purpose  of  perpetrating  the  alleged  frauds,  and  that  the  books 
and  papers  of  the  company  are  in  the  possession  and  control 
of  Middleton,  for  which  plaintiff  seeks  a  disclosure  so  as  to 
enable  him  adequately  to  prove  the  wrongs  and  deceptions 
practised  upon  him  by  the  defendants.  Plaintiff  prayed  that 
process  should  issue,  requiring  defendants  to  answer  the  bill 
and  make  a  disclosure  of  all  facts  charged,  or  that  may  be  per- 
tinent thereto,  and  that,  upon  such  disclosure  and  the  appear- 
ance of  the  truthfulness  of  the  facts  charged  in  the  bill,  the 
x5ourt  should  afford  plaintiff  due  relief  by  decreeing  that  de- 
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fendants  make  due  restitution  by  paying  plaintiff  the  amounts 
of  money  by  him  paid,  as  set  out  in  the  bill.  There  is  also  a 
prayer  for  general  relief. 

No  service  was  made  upon  the  defendants  Orr  and  Black- 
more  ;  hence  they  are  not  before  us.  Defendant  Middleton  de- 
murred to  the  bill  on  several  grounds,  one  of  which  is  sufficient 
for  the  purposes  of  this  appeal,  namely,  ^T)ecause  the  allega- 
tions in  said  amended  bill  set  forth  on  their  face  establish  the 
fact  that  if  the  complainant  hath  any  right  of  action  at  all 
against  this  defendant,  it  is  not  such  a  right  of  action  as  is 
enforceable  in  a  court  of  equity.''  On  hearing,  the  court  sus- 
tained the  demurrer  and  dismissed  the  bilL 


Mr.  L,  A.  Bailey  and  Mr.  Wm.  L.  Chambers  for  the  appel- 
lant. 


Mr,  E.  HiUon  Jackson  and  Mr.  C.  B.  Calvert  for  the  ap- 
pellees. 

Mr.  Justice  Van  Obsdsl  delivered  the  opinion  of  the  Court: 

It  is  true  lliat  Middleton  is  charged  with  having  a  financial 
interest  in  the  patent  rights;  that  he  received  a  part  of  the 
proceeds  of  the  sale,  and  that  he  represented  to  plaintiff  that 
he  had  no  such  interest,  but  was  only  an  agent  for  the  pur- 
pose of  n^otiating  the  sale.  It  also  appears  from  the  bill 
that  he  induced  plaintiff  to  purchase  a  part  of  the  invention 
with  a  view  of  their  becoming  interested  in  a  corporation  that 
should  take  over  the  invention,  and  each  was  to  take  a  part  of 
the  capital  stock.  From  the  bill  it  appears  that  the  plaintiff 
still  owns  and  retains  about  three  hundred  shares  of  the  capital 
«tock  of  the  corporation.  He  seeks  no  rescission  of  any  con- 
tract, no  fiduciary  relation  exists,  and  no  offer  is  made  to  re- 
turn the  stock.  The  sole  relief  sought  is  a  final  decree  for  a 
money  judgment  to  make  good  the  damage  he  has  sustained. 
XTpon  the  averments  of  the  bill  it  is  contended  by  coimsel  for 
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defendant  that  plaintiff  has  a  full,  adequate,  and  complete 
remedy  at  law. 

An  analysis  of  the  bill  discloses  an  action  for  fraud  and  de- 
ceit, without  any  of  the  essential  elements  present  to  entitle 
plaintiff  to  be  heard  in  a  court  of  equity.  In  the  original 
judiciary  act  defining  the  jurisdiction  of  the  courts  of  the 
United  States  it  is  enacted  that  ^'suits  in  equity  shall  not  be 
sustained  in  either  of  the  courts  of  the  United  States  in  any 
case  where  a  plain,  adequate,  and  complete  remedy  may  be 
had  at  law."  Rev.  Stat  sec.  723.  It  follows,  therefore,  that 
the  courts  will  not  sustain  a  bill  in  equity  for  the  mere  recov- 
ery of  damages  when  the  same  result  can  be  obtained  at  law. 
Where  a  court  of  law  can  proceed  to  judgment  without  the  aid 
of  a  court  of  equity,  and  the  ends  of  justice  can  be  equally  well 
administered,  the  plaintiff  must  proceed  at  law,  for  the  de- 
fendant is  entitled  to  his  constitutional  right  of  trial  by  jury. 
Hipp  V.  Babin,  19  How.  271,  16  L.  ed.  633 ;  Buzard  v.  Hous- 
ton, 119  U.  S.  347,  30  L.  ed.  451,  7  Sup.  Ct  Rep.  249. 

But  it  is  insisted  that  since  discovery  is  sought,  relief  can 
only  be  afforded  by  a  court  of  equity.  Neither  the  relief  sought 
nor  the  relation  of  the  parties  is  such  as  to  prevent  plaintiff 
from  securing  everything  it  is  alleged  the  discovery  will  dis- 
close by  proper  process  at  law.  The  books,  papers,  documents, 
and  records  of  the  several  transactions  set  out  in  the  bill  are 
all  that  is  sought  by  the  discovery.  These  are  charged  to  be 
in  the  possession  of  defendant  They  can  all  be  obtained  by 
legal  process.  The  statute  affords  ample  relief.  D.  C.  Code, 
sec.  1072  [31  Stat  at  L.  1358,  chap.  854].  The  court  be- 
low, referring  to  this  branch  of  the  case,  said:  "Courts  of 
equity  are  not  inclined  to  maintain  a  bill  merely  for  purposes 
of  discovery  at  the  present  day,  where  the  statutes  have  afford- 
ed ample  means  of  procuring  the  evidence  in  an  action  at  law ; 
and  this  seems  to  be  the  sound  view  of  the  matter.  The  defend- 
ant is  entitled  under  the  Constitution  to  a  trial  by  jury  in  mat- 
ters strictly  cognizable  at  law.  In  the  present  case  the  plaintiff 
himself  states  that  he  does  not  feel  sure  enough  of  his  ground 
to  institute  an  action  at  law,  and  for  that  very  reason  wishes 


Digitized  by 


Google 


CUKRIDEN  V.  MIDDLETON.  67$ 

D.  C]  Opinion  of  the  Oourt. 

to  know  what  defendant  will  say.  This  is  an  admission  that 
the  present  bill  is  an  attempt  to  get  the  defendant  committed 
upon  various  questions  of  fact  before  instituting  legal  proceed- 
ings, although  the  plaintiff  does  not  pretend  that  he  is  ignorant 
of  any  of  the  matters  of  fact  which  he  makes  the  basis  of  the 
bill.  On  the  contrary  he  sets  these  facts  forth  with  great  par- 
ticularity." 

Discovery  is  here  sought  because  of  uncertainty  in  the  proof. 
The  purpose  is  ulterior,  and  is  not  therefore  a  ground  for 
equity  jurisdiction.  The  American  courts  have  laid  down  the 
principle  that  a  party  coming  into  equity  for  discovery  alone 
must  allege  in  his  bill,  and  verify  the  allegations  by  affidavit, 
that  he  has  no  other  means  of  proving  his  case.  Oelston  v.  Hoyt, 
1  Johns.  Ch.  643.  A  review  of  the  bill  discloses  that  plaintiff 
has  totally  failed  to  bring  his  case  within  the  rxde.  In  the  case 
of  Tyler  v.  Savage,  143  U.  S.  79,  36  L.  ed.  82,  12  Sup.  Ct. 
Rep.  340,  relied  upon  by  plaintiff,  the  facts,  as  disclosed  by  the 
bill,  and  the  relief  sought,  are  not  analagous  to  the  present  case. 
There  the  bill  prayed  for  an  accounting  of  the  assets  and  debts 
of  the  company;  Uiat  the  assets  be  realized  upon  as  quickly  as 
possible  and  the  funds  paid  to  its  creditors,  and  that  the  money 
paid  by  the  plaintiff  for  capital  stock  issued  to  her  should  be 
made  a  debt  of  the  company,  and  payment  of  the  same,  with 
interest  thereon,  be  decreed  to  her.  An  application  was  made 
for  the  appointment  of  a  receiver  to  take  charge  of  the  effects 
of  the  corporation,  and  to  administer  them  imder  the  direction 
of  the  court,  and  for  an  injunction  restraining  the  company, 
its  officers,  and  agents,  from  managing  or  interfering  with  its 
affairs,  with  an  additional  prayer  for  general  relief.  It  will 
be  observed  that  the  facts  stated  in  the  bill  and  the  relief  sought 
were  entirely  different  from  the  present  case. 

It  is  unnecessary  to  consider  the  other  questions  presented  by 
the  appeal.  The  demurrer  was  properly  sustained.  The  de- 
cree is  affirmed,  with  costs.  Affirmed. 

Upon  application  of  the  appellant,  an  appeal  to  the  Supreme 
Court  of  the  United  States  was  allowed  December  20,  1911. 
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MARSH  V.  KENYON. 


Judicial  Sales. 

While  a  purehaaer  of  land  at  a  judicial  sale  under  ordinary  oonditiona  will 
not  be  compelled  to  accept  a  title  that  is  not  good  (citing  McCaSrey 
▼.  Little,  20  App.  D.  C.  116),  he  will  be  required  to  accept  the  title 
if  it  is  good  by  adverse  possession,  although  such  a  title  is  not  what, 
is  called  a  good  record  title  (citing  Block  ▼.  Ryan,  4  App.  D.  C.  283). 

No.  2290.     Submitted  November  7,  1011.    Decided  December  4,  1911. 

Hbabinq  on  an  appeal  by  a  purchaser  at  a  judicial  sale  from 
a  decree  of  the  Supreme  Court  of  the  District  of  Columbia  di- 
recting compliance  with  an  accepted  offer  of  sale. 

Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  D.  C.  O'Cattaghwn,  Mr.  W.  W.  Bride,  and  Mr.  Sidney 
F.  Smith  for  the  appellant. 

Mr.  D.  W.  O'Donoghue  and  Mr.  J.  M.  Kenyon  for  the  ap- 
pellees. 

Mr.  Chief  Justice  Shepabd  delivered  the  opinion  of  the 
Court: 

This  is  an  appeal  from  a  decree  directing  compliance  with 
an  accepted  offer  of  purchase  at  a  judicial  sale. 

The  undivided  iuterest  of  William  W.  Breneman  in  certain 
lots  of  land  in  the  city  of  Washington  was  offered  for  sale  by 
J.  Miller  Kenyon  and  Daniel  W.  O'Donoghue,  trustees,  on  July 
26,  1910,  and  declared  sold  to  George  W.  Marsh,  who  made  a 
deposit  of  $200  to  secure  his  said  bid.     The  decree  directing 
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the  sale  was  regularly  made  in  a  cause  pending  in  the  equity 
court,  the  proceedings  in  which  are  shown  in  the  report  of  the 
same  on  appeal  to  this  court  Breneman  v.  Herdman,  36  App. 
D.  C.  27.  Marsh  petitioned  the  equity  court  to  annul  the  sale 
and  direct  the  return  of  his  deposit,  ailing  that  notice  was 
given  that  the  title  was  good;  that  he  purchased  in  reliance 
thereon ;  that  he  has  since  discovered  that  the  title  is  not  good, 
being  based  upon  a  pretended  title  by  adverse  possession  under 
a  notoriously  defective  tax  deed. 

The  sworn  answer  of  the  trustees  avers  that  the  title  was  an- 
nounced good  by  them  at  the  sale,  but  there  was  no  statement 
that  the  title  was  good  of  record.  They  say  that  the  title  is 
good  in  the  Breneman  heirs — the  interest  of  one  of  whom  was 
the  subject-matter  of  the  sale — by  adverse  possession  imder  tax 
deeds  to  their  grandfather  in  1839.  This  adverse  possession 
has  been  continuous  and  undisturbed  for  more  than  seventy 
years,  and  constitutes  a  good  marketable  title.  That  the  title 
was  good  by  adverse  possession  was  not  denied  by  the  pur- 
chaser. 

His  contention  respecting  the  character  and  form  of  the  de- 
cree requires  no  discussion.  The  principle  is  well  established 
that  a  purchaser,  under  ordinary  conditions,  will  not  be  com- 
pelled to  accept  a  title  that  is  not  good.  McCaffrey  v.  Little, 
20  App.  D.  C.  116-121. 

But  it  is  not  necessary  that  a  title  to  be  good  shall  be  what 
is  called  a  good  record  title.  A  title  is  good  if  it  has  been  ac- 
quired by  adverse  possession  under  such  circumstances,  and 
for  such  length  of  time,  as  to  render  it  indefeasible  at  law  or 
in  equity.  Block  v.  Ryan,  4  App.  D.  C.  283-287.  There  can 
be  no  doubt  that  the  adverse  possession  in  this  case  constituted 
such  a  title. 

The  decree  is  right,  and  is  a£Snned,  with  costs. 

Affirmed. 
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PtJBADnfo;  AicKin>MEin! ;  Dkath  bt  WBOirercL  Aoc 

1.  While  it  is  necessary  to  state  in  a  declaration  by  an  administrator  to 

recover  damages  for  the  negligent  killing  of  his  intestate,  that  there 
are  beneficiaries  to  whom  the  damages,  if  recovered,  will  inure,  under 
the  statute,  permitting  such  actions  to  be  brought  (sec.  1301,  D.  C. 
Code  [31  Stat,  at  L.  1394,  chap.  854]),  a  declaration  omitting  such 
a  statement  merely  states  a  defective  cause  of  action,  which  may  be 
cured  by  amendment,  which  will  relate  back  in  point  of  time  to  the 
filing  of  the  declaration.  (Citing  Hotoard  v.  Chesapeake  d  O,  R.  Co. 
11  App.  D.  C.  330;  District  of  Columbia  v.  Fraeer,  21  App.  D.  C.  154; 
and  Steven  v.  Saunders,  34  App.  D.  C.  321. 

2.  Where  a  proposed  amendment  to  a  pleading  will  not  operate  totally  to 

confer  jurisdiction,  or  to  change  or  shift  the  right  of  action,  but 
merely  to  supply  an  additional  element  essential  to  a  proper  state- 
ment of  a  cause  of  action  defectively  stated,  or  an  additional  juris- 
dictional averment  essential  to  clothe  the  court  with  complete  power 
to  conduct  the  suit  to  a  legal  conclusion,  it  should  be  allowed. 

No.  2298.     Submitted  November  8,  1911.    Decided  December  4,  1911. 

Hbabing  on  an  appeal  by  the  plaintiff  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  CSolumbia  for  the  defend- 
ant after  a  demurrer  to  a  plea  of  the  statute  of  limitations  had 
been  overruled,  the  plaintiff  electing  to  stand  upon  the  demurrer. 

Reversed. 

The  CoTTBT  in  the  opinion  stated  the  facts  as  follows: 

This  is  an  action  for  the  recovery  of  damages  for  the  alleged 
negligent  killing  of  one  William  Moore  on  February  13,  1909. 
The  action  is  brought  by  Francis  L.  Neubeck,  the  administra- 
tor of  the  estate  of  the  deceased,  William  Moore.  The  declara- 
tion is  in  two  counts,  charging,  in  substance,  that  the  death  of 
Moore  was  caused  by  the  discharge  of  a  loaded  pistol  negli- 
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^ntly  handled  by  defendant,  Patrick  J.  Lynch,  and  concluding, 
'to  the  damage  of  plaintiff  in  the  sum  of  $10,000."  On  March 
9,  1911,  plaintiff,  by  leave  of  court,  amended  the  declaration 
by  inserting  in  the  proper  connection  the  following:  "Plain- 
tiff's decedent  left  surviving  him  a  widow  and  four  minor  chil- 
dren, whose  sole  support  he  was,  and  by  his  death  aa  aforesaid 
they  were  damaged  in  the  sum  of  $10,000 ;  wherefore  plaintiff 
brings  this  suit  under  sees.  1301  and  1302  of  the  Code  of  the 
District  of  Columbia  [31  Stat,  at  L.  1394,  chap.  854],  and 
demands  judgment,"  etc. 

To  the  amended  declaration  defendant  entered  pleas  of  not 
guilty  and  of  the  bar  of  the  statute  of  limitations.  Plaintiff 
demurred  to  the  plea  of  limitations.  The  oourt  overruled  the 
demurrer,  and,  plaintiff  electing  to  stand  upon  the  demurrer, 
judgment  was  entered  for  defendant. 

Mr.  Benjamin  Carter,  Mr.  F.  Carter  Pope,  and  Mr.  E.  M. 
Hewlett  for  the  appellant. 

Mr.  Leon  Tohriner  for  the  appellee. 

Mr.  Justice  Van  Obsdel  delivered  the  opinion  of  the  Court: 

This  is  a  statutory  proceeding.  In  an  action  for  damages 
for  n^ligently  causing  the  death  of  a  person,  the  statute  pro- 
vides that  the  action  shall  be  brought  "in  the  name  of  the  per- 
sonal representative  of  such  deceased  person,  and  within  one 
year  after  the  death  of  the  party  injured ;''  that  "such  dam- 
ages shall  be  assessed  with  reference  to  the  injury  resulting 
from  such  act,  neglect,  or  default  causing  such  death,  to  the 
widow  and  next  of  kin  of  such  deceased  person ;''  and  that  "the 
damages  recovered  in  such  action  shall  not  be  appropriated  to 
the  payment  of  the  debts  or  liabilities  of  such  deceased  person, 
but  shall  inure  to  the  benefit  of  his  or  her  family,  and  be  dis- 
tributed according  to  the  provisions  of  the  statute  of  distribu- 
tion in  force  in  the  said  District  of  Columbia.''  D.  C.  Code, 
sees.  1301-1308. 

Vol.  XXXVn.— 37. 
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The  original  declaration  is  assailed  on  the  ground  that  it 
failed  to  state  a  cause  of  action,  because  the  beneficiaries  were 
not  named.  It  is  conceded  that  the  defect  was  cured  by  the 
amendment,  but,  as  the  amendment  was  not  filed  within  the  one 
year  allowed  for  the  bringing  of  the  action,  it  came  too  late. 
Therefore,  the  sole  question  presented  is  whether  the  amendment 
stated  a  new  cause  of  action  ?  If  the  amendment  simply  related 
back  to  and  cured  the  cause  of  action  defectively  stated  in  the 
original  declaration,  the  bar  of  the  statute  cannot  be  invoked  as 
a  defense. 

The  primary  cause  of  action  consists  in  the  charge  that  ap- 
pellee negligently  killed  appellant's  intestate  in  the  manner  de- 
scribed in  the  original  petition.  The  all^ation  of  the  existence 
of  beneficiaries  within  the  statute  is  undoubtedly  essential  to  the 
right  of  recovery,  and,  as  generally  held  by  the  courts,  a  vei^ 
diet  will  not  support  a  judgment  or  be  sustained  in  its  absence. 
But  neither  the  cause  of  action  nor  the  jurisdiction  of  the  court 
depends  entirely  upon  the  naming  of  tiie  beneficiaries.  With- 
out them  the  cause  of  action  is  at  most  defectively  stated.  That 
jurisdiction  existed  was  sufficiently  shown  in  the  original  pe- 
tition. 

Closely  analogous  to  the  case  at  bar  are  a  number  of  Federal 
cases  construing  the  bankruptcy  act,  which  provides  that  the 
person  whom  it  is  sought  to  have  adjudged  an  involuntary  bank- 
rupt must  not  be  "a  wage-earner  or  a  person  engaged  chiefly 
in  faaming  or  the  tillage  of  the  soil."  30  Stat  at  L.  547,  chap. 
541,  U.  S.  Comp.  Stat.  1901,  p.  3423.  Also  those  construing 
the  provision  that  requires  as  a  condition  precedent  to  the  right 
of  the  petitioner  to  file  his  petition  an  averment  setting  forth 
the  number  of  creditors.  30  Stat,  at  L.  561,  chap.  541.  Re 
Pilger,  118  Fed.  206 ;  Re  Bellah,  116  Fed.  69 ;  Beach  v.  Macon 
Grocery  Co.  57  C.  C.  A.  150,  120  Fed.  736 ;  Re  Brett,  130  Fed. 
981 ;  Re  Mero,  128  Fed.  630 ;  Re  Plymouth  Cordage  Co,  68  C. 
C.  A.  434,  135  Fed.  1000 ;  Re  Broadway  Savings  Trust  Co.  81 
C.  C.  A.  58, 152  Fed.  152 ;  Re  Hajf,  68  C.  C.  A.  646,  136  Fed. 
78;  First  State  Bank  v.  Harwell  98  C.  C.  A.  217,  174  Fed. 
209. 
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The  general  rule,  as  repeatedly  stated  by  the  Federal  courts, 
is  ^'that  an  amendment  to  a  petition  which  sets  up  no  new  cause 
of  action,  .  .  .  but  merely  amplifies  and  gives  greater  pre- 
cision to  the  allegations  in  support  of  the  cause  of  action 
.  .  .  originally  presented,  relates  back  to  the  commencement 
of  the  action.'*  Crotty  v.  Chicago  0.  W.  R.  Co.  95  C.  C.  A. 
91,  169  Fed.  593,  and  cases  cited.  In  First  State  Ba/nk  v.  Has- 
well,  98  C.  C.  A.  217,  174  Fed.  209,  the  court,  referring  to  this 
rule,  said :  "This  rule  is  also  applicable  to  cases  where  jurisdic- 
tional facts  which  existed  at  the  time  the  original  petition  was 
filed  are  subsequently  made  to  appear  for  the  first  time  by  an 
amendment."  In  Byan  v.  Hendricks,  92  C.  C.  A.  78,  166  Fed. 
94,  the  court,  applying  the  rule  to  a  bankruptcy  case,  said: 
"The  amendments  related  to  the  dumber  of  the  petitioning  cred- 
itors and  the  amount  and  nature  of  their  claims,  and  to  the  oc- 
cupation of  the  debtor.  There  is  no  doubt  that  at  the  time  the 
original  petition  was  filed  Longerman  was  a  bankrupt,  and  all 
the  conditions  existed  which  made  it  proper  for  his  estate  to  be 
administered  under  the  bankruptcy  law.  If  the  original  pe- 
tition failed  to  set  forth  these  conditions  fully  and  clearly,  the 
court  did  right  in  allowing  the  amendments,  and  the  amend- 
ments, when  made,  related  back  to  the  time  of  the  filing  of  the 
original  petition,  and  had  the  same  effect  as  if  originally  incor- 
porated therein."  Where  large  property  rights  are  liable  to  be 
involved  in  the  priority  of  liens  and  the  rights  of  judgment 
creditors  attaching  within  four  months  of  the  commencement  of 
the  bankruptcy  proceedings,  it  might  be  assumed  that  a  strict 
rule  of  pleading  would  be  invoked ;  but  on  the  contrary  a  very 
liberal  and  sensible  rule  has  been  adopted. 

Conceding,  as  we  must,  that  the  averment  setting  forth  the 
beneficiaries  is  one  of  the  ingredients  necessary  to  state  a  cause 
of  action  in  a  suit  for  the  wrongful  and  negligent  killing  of  a 
person,  it  is,  nevertheless,  but  one  of  the  elements,  and  does  not, 
of  itself,  constitute  the  cause  of  action  or  a  separate  cause  of 
action.  The  averment  is  essential,  together  with  other  allega- 
tions of  the  petition,  to  state  a  proper  cause  of  action.  Its  omis- 
sion merely  results  in  stating  a  defective  cause  of  action,  which 
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maj  be  cured  by  an  amendment,  which  will  relate  back  in  point 
of  time  to  the  filing  of  the  original  petition.  Love  v.  Southern 
B.  Co.  108  Tenn.  104,  55  L.R.A.  471,  65  S.  W.  475;  Oerotuc 
V.  Graves,  62  Vt  280,  19  Atl.  987;  Burlington  &  M.  B.  Co.  v. 
Crockett,  17  Neb.  570,  24  K  W.  219 ;  Walker  v.  Lake  Shore  & 
M.  S.  B.  Co.  104  Mich.  606,  62  N.  W.  1032. 

Counsel  for  appellee  has  cited  many  cases  where  it  has  been 
held  that  a  petition  which  does  not  name  the  beneficiaries  in  an 
action  based  upon  a  statute  similar  to  ours  is  so  defective  that 
it  will  not  support  a  verdict;  but  that  does  not  argue  that  the 
defect  may  not  be  cured  by  amendment  before  verdict  and  judg- 
ment. On  the  other  hand,  the  courts  of  a  number  of  States 
whose  decisions  are  entitled  to  the  highest  respect  support  ap- 
pellee's contention  that  a  petition  so  amended  states  a  new  cause 
of  action.  The  question  is  one  involved  in  diflSculty,  but  we 
are  constrained  to  adopt  the  liberal  rule.  Indeed,  this  court 
has  established  a  liberal  rule  as  to  the  right  of  amendment,  in 
order  that  the  ends  of  justice  may  be  attained.  Steven  v.  Saun- 
ders, 34  App.  D.  C.  321. 

In  District  of  Columbia  v.  Frazer,  21  App.  D.  C.  154,  an 
amended  declaration  was  filed  after  the  bar  of  the  statute  of 
limitations  had  run,  dismissing  a  codefendant,  omitting  acts 
of  negligence  originally  alleged,  and  charging  new  and  different 
acts  of  negligence.  The  court,  sustaining  the  right  of  amend- 
ment, said :  "Where,  as  in  this  case,  there  has  been  a  substitu- 
tion of  the  original  declaration  by  an  amendment,  the  test  is 
whether  the  cause  of  action  remains  the  same  in  substance,  not- 
withstanding differences  of  specification.  Howard  v.  Chesa- 
peake &  0.  B.  Co.  11  App.  D.  C.  330,  336 ;  Texas  &  P.  B.  Co. 
V.  Cox,  145  U.  S.  593,  604,  36  L.  ed.  829,  833,  12  Sup.  Ct.  Rep. 
905.  Applying  this  test,  we  are  of  opinion  that  there  was  no 
error  in  overruling  the  plea  of  limitation.  The  foundation  of 
the  action  in  both  pleadings  is  the  negligence  of  the  defendant 
in  the  performance  of  its  duty  to  keep  its  sidewalks  in  a  safe 
condition."  So  here,  the  foimdation  of  the  action  in  both  the 
original  and  amended  petitions  is  the  negligent  shooting  of  ap- 
pellant's intestate  by  the  appellee. 
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In  the  recent  case  of  Texas  &  N.  0.  R.  Co.  v.  Miller,  221 
U.  S.  408,  65  L.  ed.  789,  31  Sup.  Ct.  Rep.  534,  suit  was  brought 
in  Texas  to  recover  damages  for  a  death  caused  by  the  alleged 
negligence  of  the  railroad  company  in  Louisiana.  The  Louisiana 
statute,  like  ours,  required  the  action  to  be  brought  within  one 
year.  The  courts  of  Texas,  under  the  prevailing  rule  in  the 
State,  refuse  to  take  judicial  cognizance  of  the  statutes  of  other 
States,  unless  pleaded.  The  petition  was  filed  within  the  year, 
but  failed  to  set  out  the  Louisiana  statute  under  which  the  suit 
was  brought.  After  the  year  had  expired  the  defendant  com- 
pany answered,  setting  up  the  statute.  The  Texas  court  held 
that  the  answer  cured  the  defect  in  the  petition,  which  holding 
was  affirmed  by  the  Supreme  Court  If  a  defect  so  vital  as  the 
failure  to  plead  a  statute  upon  which  the  cause  of  action  is  based 
could  be  cured  by  answer,  it  must  follow  logically  that  it  could 
have  been  cured  by  amendment  There,  the  statute  of  Louisiana 
was  required  to  be  pleaded  as  a  condition  precedent  to  recovery. 
Here,  the  beneficiaries  under  the  statute  must  be  named  in  the 
declaration  as  a  condition  of  recovery. 

The  original  judiciary  act,  1  Stat  at  L.  91,  chap.  20,  IT.  S.. 
Comp.  Stat.  1901,  p.  696,  provides  that  no  proceeding  in  civil 
cases  in  any  court  of  the  United  States  "shall  be  abated,  arrest- 
ed, quashed,  or  reversed  for  any  defect  or  want  of  form;  but 
such  court  shall  proceed  and  give  judgment  according  as  the 
right  of  the  cause  and  matter  in  law  shall  appear  to  it,  without 
regarding  any  such  defect  or  want  of  form,  except  those  which, 
in  cases  of  demurrer,  the  party  demurring  specially  sets  down 
together  with  his  demurrer,  as  the  cause  thereof;  and  such 
court  shall  amend  every  such  defect  and  want  of  form,  other 
than  those  which  the  party  demurring  so  expresses;  and  may 
at  any  time  permit  either  of  the  parties  to  amend  any  defect  in 
the  process  or  pleadings,  upon  such  conditions  as  it  shall,  in  its 
discretion  and  by  its  rules,  prescribe."  From  this  it  will  be 
observed  that  in  the  establishment  of  the  Federal  courts  a  most, 
liberal  rule  of  pleading  was  enjoined  by  statute.  It  should  not 
be  the  policy  of  the  courts  to  defeat  justice  by  indulging  in 
mere  technicalities  and  fine-spun  theories  of  pleading.    Where- 
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an  amendment  does  not  operate  totally  to  confer  jurisdiction, 
or  to  change  the  ca^ise  of  action  or  shift  the  right  of  action,  but 
merely  supplies  an  additional  element  essential  to  a  proper 
statement  of  a  cause  of  action  defectively  stated,  or  an  addi- 
tional jurisdictional  averment  essential  to  clothe  the  court  with 
complete  power  to  conduct  the  suit  to  a  legal  conclusion,  it 
should  be  allowed. 

The  judgment  is  reversed,  with  costs,  and  remanded  for  fur- 
ther proceedings.  Reversed. 


PIERCE  V.  UNITED  STATES. 


APPBAI.  AlfD  EBBOB;   CONTEICPT  09  OOUBT;    CbDONAL  LaW, 

1.  An  appeal  by  the  accused  lies  to  this  court  from  an  order  of  the  supreme 
court  of  the  District  of  Columbia  adjudging  him  guilty  of  contempt 
of  court,  and  sentencing  him  to  imprisonment  for  attempting  corrupt* 
ly  to  influence  a  member  of  the  grand  jury,  which  proceeding  was 
commenced  by  attachment,  requiring  the  accused  to  show  cause  why  ha 
should  not  be  so  adjudged  in  contempt.  (Construing  sec.  226,  D.  C 
Code  [31  Stat,  at  L.  1225,  chap.  854.] ) 

:t,  A  proceeding  in  the  lower  court,  sitting  as  a  criminal  court,  instituted  by 
attachment,  requiring  a  person  not  a  party  to  an  action  to  show  cause 
why  he  should  not  be  adjudged  guilty  of  contempt  of  court  for  attempt- 
ing to  corruptly  influence  a  grand  juryman,  is  an  action  at  law,  and 
an  appeal  by  the  accused  from  an  order  adjudging  him  in  contempt 
must  be  on  a  bill  of  exceptions;  and  on  such  an  appeal  this  court 
cannot  review  the  action  of  the  trial  court  upon  questions  of  fact, 
but  only  upon  questions  of  law.  (Following  Oompera  t.  Btuik^B  Stove 
d  Range  Co.  88  App.  D.  C.  616,  s.  o.  221  U.  8.  418,  65  L.  ed.  707,  34 
L.R.A.(N.S.)  874,  31  Sup.  Cf.  Rep.  492. 
:3.  An  attempt  to  corruptly  influence  a  grand  juryman  is  a  contempt  of 
court,  within  the  meaning  of  sec.  725,  Her.  Stat.  U.  S.  Comp.  Stat. 
1901,  p.  583,  although  the  offense  was  committed  at  the  place  of  busi- 
ness of  the  juryman  in  a  part  of  the  city  distant  from  the  courthouse. 
(Following  MoCaully  v.  United  States,  25  App.  D.  C.  404.) 
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4.  A  person  charged  with  contempt  of  court  for  attempting  to  corruptly 
influence  a  grand  juryman  cannot  purge  himself  of  contempt  so  as  to 
require  the  court  to  discharge  him,  hy  denying  under  oath  the  charge 
made.     (Construing  sec.  725,  ReT.  Stat.) 

4i,  Where  the  court  below  sentenced  a  person  to  three  months'  imprisonment 
in  jail  for  contempt  of  court  for  attempting  to  corruptly  influence  n 
grand  jur3rman,  this  court,  on  an  appeal  from  the  order  of  that  court, 
stated  that  it  did  not  regard  the  penalty  imposed  as  extreme  or  un- 
tisual,  but  held  that,  even  if  it  did,  that  it  was  not  within  its  juris- 
diction to  modify  the  sentence. 

6.  An  application  to  this  court  for  a  writ  of  error  to  the  Supreme  Court  of 
the  United  States  will  not  be  granted  where  the  judgment  of  this  courc 
affirms  an  order  of  the  lower  court,  holding  a  criminal  term,  adjudg- 
ing a  person  not  a  party  to  a  cause  guilty  of  contempt  of  court,  under 
sec.  725,  Rev.  Stat.,  for  attempting  to  corruptly  influence  a  member  of 
the  grand  jury ;  as  a  proceeding  under  that  section  is  in  the  nature  of 
a  criminal  proceeding,  and  by  sec.  250  of  the  act  of  Congress  of  March 
3,  1911  (36  Stat,  at  L.  1159,  chap.  231),  to  "Codify,  Revise,  and 
Amend  the  Laws  Relating  to  the  Judiciary,"  the  judgments  of  this 
court  in  all  cases  arising  under  the  criminal  laws  are  made  final. 

No.  2318.  Submitted  November  9,  1911.  Decided  December  4,  1911. 
Application  for  writ  of  error  from  Supreme  Court  of  the  United  States 
denied  January  9,  1912. 

Hearing  on  an  appeal  by  the  accused  from  an  order  of  the 
Supreme  Court  of  the  District  of  Columbia  in  a  proceeding  in- 
stituted by  attachment,  adjudging  him  guilty  of  contempt  of 
court  for  attempting  to  corruptly  influence  a  grand  juryman, 
And  sentencing  him  to  imprisonment  for  three  months  in  jail. 

Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  8.  Worthingtcn  for  the  appellant. 

Mr.  C.  R.  Wilson,  United  States  District  Attorney,  and  Mr. 
It.  8.  Huidehoper,  Assistant,  for  the  appellee. 

Mr.  Justice  Van  Obsdel  delivered  the  opinion  of  the  Court: 

It  is  charged  in  the  complaint  filed  in  the  criminal  division 
^f  the  supreme  court  of  the  District  of  Columbia,  that  appel* 
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lant,  Williain  A.  Pierce,  defendant  below,  approached  a  mem- 
ber of  the  grand  jury  at  the  January,  1911,  term  of  said  court, 
and  attempted  to  corruptly  influence  his  action  in  a  case  pend- 
ing before  the  grand  jury.  The  offense  is  alleged  to  have  been 
committed  at  the  juryman's  place  of  business,  which  is  located 
in  a  distant  part  of  the  city  from  the  courthouse.  An  attach- 
ment was  issued  requiring  defendant  to  appear  at  a  stated  time, 
and  show  cause  why  he  should  not  be  adjudged  in  contempt  of 
court.  On  hearing,  the  court  found  defendant  guilty,  and  sen- 
tenced him  to  imprisonment  for  three  months  in  the  jail  of  the 
District     From  the  judgment,  the  case  comes  here  on  appeal. 

This  is  an  action  at  law  for  criminal  contempt,  and  is  not 
an  interlocutory  proceeding  in  a  civil  suit,  and  therefore  with- 
in the  designation  of  civil  contempts.  It  is  a  proceeding  inde- 
pendent of  any  other  action,  with  the  defendant  on  one  side  and 
the  government  on  the  other,  upholding  the  dignity  and  au- 
thority of  one  of  its  courts.  This  court  has  jurisdiction  to  en- 
tertain this  appeal  and  review  the  action  of  the  court  below 
as  to  errors  of  law.  Bessette  v.  W.  B.  Conkey  Co.  194  IT.  S. 
324,  48  L.  ed.  997,  24  Sup.  Ct.  Kep.  666.  The  organic  act 
(D.  C.  Code,  sec.  226  [31  Stat  at  L.  1225,  chap.  864])  pro- 
vides that  "any  party  aggrieved  by  any  final  order,  judgment, 
or  decree  of  the  supreme  court  of  the  District  of  Columbia,  or 
any  justice  thereof,  .  .  .  may  appeal  therefrom  to  the  said 
court  of  appeals;  and  upon  sudi  appeal  the  court  of  appeals 
shall  review  such  order,  judgment,  or  decree,  and  affirm,  re- 
verse, or  modify  the  same  as  shall  be  just"  Here  the  order  is 
final,  and  the  party  aggrieved  has  appealed. 

It  is  urged  by  counsel  for  defendant  that  this  court  has  ju- 
risdiction to  review  the  action  of  the  court  below,  not  only  as 
to  questions  of  law,  but  as  to  matters  of  fact,  to  the  extent,  if 
deemed  proper,  of  modifying  the  judgment.  The  broad  lan- 
guage of  the  organic  act  as  to  the  right  of  appeal  in  no  way 
affects  the  common-law  distinction  between  the  right  of  review 
in  cases  at  law  and  in  equity.  In  actions  at  law,  whether  tried 
to  a  jury  or  to  the  court,  we  are  limited  in  our  inquiry  strictly 
to  questions  of  law;  while  in  proceedings  in  equity,  our  appel- 
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late  jurisdiction  extends  to  the  review  of  questions  of  both  law 
and  fact.  In  a  case  of  this  sort  the  jurisdiction  of  this  court 
is  coextensive  with  that  of  the  circuit  courts  of  appeals  of  the 
United  States.  In  Bessette  v.  W.  B.  Conkey  Co.  supra,  the 
right  of  appeal  and  jurisdiction  were  disposed  of  as  follows: 
"Considering  only  such  cases  of  contempt  as  the  present, — that 
is,  cases  in  which  the  proceedings  are  against  one  not  a  party 
to  the  suit,  and  cannot  be  regarded  as  interlocutory, — we  are 
of  opinion  that  there  is  a  right  of  review  in  the  circuit  court 
of  appeals.  Such  review  must,  according  to  the  settled  law 
of  this  court,  be  by  writ  of  error.  Walker  v.  Dreville,  12  Wall. 
440,  20  L.  ed.  429 ;  DeUnd  v.  Platte  County,  155  U.  S.  221,  39 
L.  ed.  128,  15  Sup.  Ct  Rep.  82 ;  Bucklin  v.  United  States,  159- 
U.  S,  680,  40  L.  ed.  304,  16  Sup.  Ct.  Rep.  182.  On  such  a  writ 
only  matters  of  law  are  considered.  The  decision  of  the  trial 
tribunal,  court,  or  jury  deciding  the  facts  is  conclusive  as  to* 
them.'' 

This  being  an  action  at  law,  it  could  only  come  here  on  ap- 
peal with  a  bill  of  exceptions  properly  certified,  which  corre- 
sponds closely  to  the  procedure  by  writ  of  error.  It  therefore 
follows  that  the  review  must  be  the  same  as  by  writ  of  error^ 
and  "on  such  a  writ  only  matters  of  law  are  considered."  In 
Oompers  v.  Buck's  Stove  &  Range  Co.  83  App.  D.  C.  516,  563,. 
8.  c.  221  U.  S.  418,  55  L.  ed.  797,  84  L.R.A.(KS.)  874,  31 
Sup.  Ct.  Rep.  492,  we  held  that  the  record  "essential  to  prop- 
erly present  a  law  cause  for  review  in  this  court  must  be  the 
same  as  if  the  case  were  brought  upon  writ  of  error  instead  of 
appeal.  That  being  true,  the  general  rule  as  to  the  prepara- 
tion of  the  record  applicable  to  the  appeal  of  contempt  cases 
in  Federal  courts  will  apply  to  this  court''  This  practice  haa 
been  strictly  adhered  to  since  the  organization  of  this  court, 
and  has  become  settled  in  this  jurisdiction. 

Defendant  assigns  as  error  the  refusal  of  the  court  to  dis- 
charge him,  because,  within  the  meaning  of  the  law,  his  con- 
versation  with  the  grand  juror  was  not  in  the  presence  of  the 
court  or  so  near  thereto  as  to  disturb  the  administration  of 
justice.    Sec  725,  U.  S.  Rev.  Stat  U.  S.  Comp.  Stat  1901,  p. 
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683,  which  confers  jurisdiction  upon  the  courts  of  the  United 
States  to  punish  contempts,  is  as  follows:  "The  said  courts 
shall  have  power  to  impose  and  administer  all  necessary  oaths, 
and  to  punish,  by  fine  or  imprisonment,  at  the  discretion  of  the 
court,  contempts  of  their  authority:  Provided,  That  such 
power  to  punish  contempts  shall  not  be  construed  to  extend  to 
any  cases  except  the  misbehavior  of  any  person  in  their  pres- 
ence, or  so  near  thereto  as  to  obstruct  the  administration  of  jus- 
tice, the  misbehavior  of  any  of  the  officers  of  said  courts  in  their 
official  transactions,  and  the  disobedience  or  resistance  of  any 
such  officer,  or  by  any  party,  juror,  witness,  or  other  person,  to 
any  lawful  writ,  process,  order,  rule,  decree,  or  command  of 
the  said  courts."  The  exact  question  presented  by  this  assign- 
ment was  considered  by  this  court  in  McCauUy  v.  United 
States,  25  App.  D.  C.  404,  and  decided  adversely  to  the  con- 
tention of  defendant  in  the  present  case.  We  have  again  care- 
fully examined  the  question  in  the  light  of  a  reasonable  con- 
struction of  the  statute,  and  find  no 'reason  to  reverse  the  for- 
mer holding  of  the  court 

At  the  conclusion  of  the  evidence  in  the  trial  below,  counsel 
requested  the  court  to  rule,  as  matter  of  law,  "that  the  respond- 
ent should  be  discharged  because  both  in  his  written  return  to 
the  rule  to  show  cause,  and  in  his  testimony  before  the  court, 
he  had  on  oath  distinctly  and  clearly  denied  all  the  material 
-allegations  of  the  petition  upon  which  the  rule  to  show  cause 
was  issued,  relating  to  his  alleged  conversation  with  said  Cres- 
son  E.  Finch  at  the  place  of  business  of  the  latter, — that  he 
had  thereupon  purged  himself  of  the  alleged  contempt,  and 
could  be  proceeded  against,  if  at  all,  only  by  indictment.''  The 
refusal  of  the  request  is  assigned  as  error. 

The  rule  of  the  common  law  which  permitted  a  person  cited 
for  contempt  to  acquit  himself  by  an  oath  denying  the  charge 
has  led  to  great  conflict  of  opinion,  both  in  the  Federal  and 
State  courts  of  this  country.  But  the  rule,  so  far  as  the  Fed- 
eral courts  are  concerned,  has  been  completely  abrogated  by 
the  Supreme  Court  in  the  recent  case  of  United  States  v.  Shipp, 
503  U.  S.  663,  574,  51  L.  ed.  319,  324,  27  Sup.  Ct  Eep.  165, 
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S  A.  &  E.  Ann,  Cas.  266.  There,  the  defendants  were  cited 
for  contempt  for  interfering  with  the  process  of  the  court  by 
taking  a  prisoner  from  the  custody  of  a  sheriff  in  Tennessee, 
and  murdering  him,  after  an  appeal  had  been  granted  to  the 
Supreme  Court.  Mr.  Justice  Holmes,  speaking  for  the  court, 
said:  "Another  general  question  is  to  be  answered  at  this 
time.  The  defendants  severally  have  denied  under  oath  in  their 
answer  that  they  had  anything  to  do  with  the  murder.  It  is 
urged  that  the  sworn  answers  are  conclusive,  that  if  they  are 
false  the  parties  may  be  prosecuted  for  perjury,  but  that  in  this 
proceeding  they  are  to  be  tried,  if  they  so  elect,  simply  by  their 
x)ath8.  .  .  .  Whether  or  not  Rev.  Stat.  sec.  725  applies  to 
this  court,  it  embodies  the  law  so  far  as  it  goes.  We  see  no  rea- 
son for  emasculating  the  power  given  by  that  section,  and  mak- 
ing it  so  nearly  futile  as  it  would  be  if  it  were  construed  to 
mean  that  all  contemners  willing  to  nm  the  slight  risk  of  a  con- 
viction for  perjury  can  escape."  The  court  suggests  that  the 
common-law  rule  might  be  applied  if  intent  were  the  sole  ques- 
tion in  an  ambiguous  case,  but  not  where  there  is  personal  pres- 
ence and  overt  acts.  These  elements  are  both  present  in  this 
case.  There  is  therefore  no  occasion  for  further  consideration 
of  the  question  suggested  by  this  assignment 

The  remaining  assignments  relate  to  the  exclusion  of  certain 
testimony  offered  on  behalf  of  defendant;  the  insufficiency  of 
the  evidence  as  a  whole  to  support  the  judgment;  and  the  ex- 
treme penalty  inflicted  by  the  court  We  have  examined  the 
record  carefully,  and  find  no  reversible  error.  The  case  against 
defendant  is  fully  sustained  by  the  evidence;  and  the  penalty 
imposed,  which  we  deem  neither  extreme  nor  unusual,  we  are 
without  jurisdiction  to  modify,  if  so  disposed.  The  judgment 
is  affirmed,  with  costs,  and  it  is  so  ordered.  Affirmed. 

An  application  by  the  appellant,  made  January  4,  1912,  for 
the  allowance  of  a  writ  of  error  to  the  Supreme  Court  of  the 
United  States,  was  denied  January  9,  1912,  Mr.  Chief  Justice 
Shepabd  delivering  the  opinion  of  the  Court: 

William  A.  Pierce  has  applied  for  a  writ  of  error  from  the 
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Supreme  Court  of  the  United  States  to  review  a  judgment  of 
this  court  rendered  December  4,  1911. 

Necessarily,  that  court  is  the  sole  judge  of  its  jurisdiction  in 
the  premises.  At  the  same  time  this  court  is  charged  with  the 
duty  of  determining,  in  the  first  instance,  whether  it  shall  take 
the  formal  preliminary  action  that  will  operate  to  suspend  the 
execution  of  its  judgment,  and  transmit  the  record  of  its  pro- 
ceedings to  the  appellate  court  for  review.  If  in  its  opinion  the 
right  to  the  writ  of  error  is  not  conferred  by  the  law,  it  is  ita 
duty  to  decline  to  take  the  preliminary  action  demanded,  ne 
matter  how  important  may  be  the  questicm  involved,  or  how 
desirous  we  may  be  that  it  shall  be  set  at  rest  by  the  court  of 
last  resort.  If  we  err  in  such  refusal,  there  is  a  ready  remedy 
for  the  error. 

The  right  to  the  writ  of  error  is  claimed  under  sec  250  of  the 
act  to  ^^Codify,  Bevise,  and  Amend  the  Laws  Eelating  to  the 
Judiciary,"  approved  March  3,  1911.  Certain  clauses  of  that 
section  define  the  particular  cases  in  which  the  right  to  review 
the  judgments  of  the  court  of  appeals  of  the  District  of  Co- 
lumbia is  conferred.  Clause  3d  embraces  cases  involving  the 
construction  or  application  of  the  Constitution  of  the  United 
States,  or  the  constitutionality  of  any  law  of  the  United  States ; 
clause  6,  cases  in  which  the  construction  of  any  law  of  the 
United  States  is  drawn  in  question. 

The  applicant  contends  that  he  has  raised  questions :  1.  A» 
to  his  right  under  the  6th  Amendment  to  a  trial  by  jury.  2. 
As  to  the  construction  of  sec.  725,  Rev.  Stat  U.  S.  Comp.  Stat 
1901,  p.  583.  3.  As  to  the  construction  of  sec  226  of  tiie  Dis- 
trict Code  [31  Stat  at  L.  1225,  chap.  854]. 

Assuming  the  correctness  of  these  contentions,  it  remains  to 
consider  whether  the  several  clauses  of  sec.  250  are  governed  by 
the  excepting  clause  which  follows  them,  and  provides  that  the 
judgments  of  the  court  of  appeals  shall  be  final,  among  others,, 
in  all  cases  arising  under  ^'the  criminal  laws." 

Applicant  was  tried  upon  a  complaint  filed  by  the  District 
Attorney  of  the  United  States,  on  behalf  thereof,  charging  the 
commission  of  a  contempt  of  court  by  attempting  to  tamper 
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with  a  member  of  the  grand  jury.  He  was  found  guilty,  and 
sentenced  to  three  months'  imprisonment  It  is  the  judgment 
affirming  that  sentence  which  he  seeks  to  review. 

Congress  has  the  power  to  make  an  act  in  contempt  of  court 
a  crime,  also  punishable  through  a  regular  and  formal  crimi- 
nal prosecution.  Sec.  104,  Rev.  Stat  U.  S.  Comp.  Stat  1901, 
p.  55;  Re  Chapman,  166  U.  S.  651,  41  L.  ed.  1154,  17  Sup. 
Ct  Rep.  677.  It  did  not  attempt  to  do  this,  however,  by  the 
provisions  of  sec.  725,  Rev.  Stat.,  under  which  applicant's  pun- 
ishment was  inflicted.  That  section,  recognizing  and  reaffirm- 
ing the  inherent  power  of  all  courts  of  the  United  States  to 
punish  acts  in  contempt  of  their  authority,  merely  limited  the 
exercise  of  that  power,  and  prescribed  the  punishment  that 
might  be  inflicted. 

The  case  against  the  applicant  is  what  has  been  denominated 
a  criminal  contempt  It  was  a  proceeding  at  law  between 
the  United  States  and  the  defendant  to  vindicate  the  authority 
of  one  of  their  courts  by  punishing  an  act  in  contempt  there- 
of. It  is  therefore  in  the  nature  of  a  criminal  proceeding,  and 
governed  by  the  principles  and  procedure  relating  thereto,  save 
in  respect  of  indictment  and  trial  by  jury.  Gompers  v.  Block's 
Stove  &  Range  Co.  221  U.  S.  418,  444,  55  L.  ed.  797,  807,  34 
L.RA.(N.S.)  874,  31  Sup.  Ct  Rep.  492. 

Clearly,  then,  the  case  of  the  applicant  did  not  arise  under 
a  law  declaring  or  regulating  civil  rights.  On  the  other  hand, 
while  it  did  not  arise  under  a  criminal  law  in  its  strict  sense, 
that  is  to  say,  a  law  defining  and  punishing  a  crime,  we  think 
that  it  did  arise  under  a  criminal  law  within  the  meaning  of 
that  term  as  used  in  sec.  250. 

In  accordance  with  that  conclusion,  we  consider  it  our  duty 
to  deny  the  application. 

Application  denied,  but  the  mandate  will  be  withheld  imtil 
further  order,  to  enable  the  applicant  to  make  such  application 
for  relief  to  the  Supreme  Court  of  the  United  States  as  he  may 
be  advisei  Denied. 
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Appeal  and  Ebbob;  Patents. 

1.  The  action  of  the  appellant  in  a  patent  appeal,  condemned  as  an  abuie 

of  the  privilege  accorded  him,  where,  after  obtaining  leave  to  file  a  sup- 
plemental brief  for  the  purpose  of  further  elucidating  the  one  question 
involved  on  the  appeal,  he  devoted  a  considerable  portion  of  the  brief 
to  a  criticism  of  the  Patent  Office. 

2.  To  constitute  a  new  and  useful  art,  a  process  must  be  capable  of  produe* 

ing  a  beneficial  result  without  the  aid  of  any  particular  mechanism, 
for,  where  a  process  is  simply  the  function  or  operative  effect  of  a 
machine,  it  is  not  an  invention,  but  at  most  is  the  result  of  one.  ( Fol- 
lowing Re  White,  31  App.  D.  C.  607.) 

3.  The  placing  of  a  debit  and  credit  sheet  in  such  a  position  that  the  debit 

and  credit  entry  can  be  made  at  the  same  time  by  a  single  operating 
device  does  not  constitute  an  inventive  idea  so  as  to  entitle  a  person 
conceiving  the  idea  to  a  process  patent,  as  distinct  from  a  patent  for 
a  machine  for  achieving  such  a  result. 

No.  707.    Patent  Appeals.    Submitted  November  13,  1911.    Decided  Decem- 
ber 4,  1911. 

Hearing  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents  rejecting  an  application  for  a  patent      Affirmed. 

The  facte  are  stated  in  the  opinion. 

Mr.  Eugene  C.  Brown,  Mr.  Charles  A.  Brown,  and  Mr.  lu 
A,  Williams  for  the  appellant. 

Mr.  R.  F.  Whitehead  for  the  Commissioner  of  Patents. 

Mr.  Justice  Kobb  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  decision  of  the  Conmiissioner  of 
Patents  refusing  the  appellant^  Charles  Tallmadge,  a  patent  on 
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his  alleged  invention  relating,  as  he  says  in  his  application,  to 
"automatic  accounting  systems." 

"The  purpose  of  the  applicant,"  says  the  Commissioner,  "is 
to  avoid  the  possibility  of  errors  in  the  keeping  of  double  entry 
accounts.  He  points  out  that  in  transferring  entries  from  the 
journal  to  the  ledger  in  which  such  accounts  are  commonly 
kept,  it  frequently  happens  that  the  debit  entry  under  one  ac-^ 
count  will  not  be  duplicated  in  the  credit  entry  under  the  cor- 
responding account,  or  that  one  of  the  double  entries  will, 
through  inadvertence,  be  entirely  omitted.  To  overcome  thi& 
difficulty,  he  has  devised  a  machine  to  mechanically  register  the 
entries,  so  constructed  that  a  credit  in  one  account  necessarily 
results  in  a  debit  entry  of  the  same  amount  in  some  other  ac- 
count. Thus,  the  only  volitional  acts  required  of  the  operator 
are  the  indication  of  the  proper  accounts  for  such  entries,  and 
the  fixing  of  the  amount,  on  the  keyboard  of  the  machine." 

The  issue  is  stated  in  twenty-two  claims,  of  which  the  fol- 
lowing are  representative : 

"1.  The  method  of  accounting  which  consists  in  freely  select- 
ing any  two  out  of  three  or  more  entry-receiving  devices,  estab- 
lishing reversed  relations  between  a  common  actuating  means 
and  the  respective  entry-receiving  devices  of  the  selected  pair^ 
adjusting  the  actuating  means  to  determine  the  magnitude  of  its 
actuation,  and  actuating  the  entry-receiving  devices  while  auto- 
matically maintaining  said  adjustment  and  said  reversed  re- 
lations." 

"10.  The  method  of  transmitting  entries  telegraphically  a& 
herein  described,  by  causing  actuation  of  distant  entry-receiv- 
ing mechanisms  corresponding  to  manual  set-ups  on  a  set  of 
operating  keyboards,  substantially  as  set  forth." 

"13.  The  method  of  accounting  which  consists  in  effecting^ 
automatically  counter-balanced  entries  in  any  two  out  of  three 
or  more  entry-receiving  devices." 

"19.  The  method  which  consists  in  automatically  maintain- 
ing a  condition  of  equilibrium  in  three  or  more  entry-receiving 
devices,  while  indefinitely  repeating  the  following  series  of  oper- 
ations ;  freely  selecting  any  two  of  the  entry-receiving  devices^ 
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establishing  operative  relations  with  respect  to  the  selected  en- 
try-receiving devices,  operating  the  selected  entry-receiving  de- 
vices from  a  common  volitionally  controlled  source,  and  simul- 
taneously controlling  the  operation  of  automatic  mechanism  for 
making  a  record  of  the  operations  of  the  three  or  more  entry- 
receiving  devices/' 

The  Primary  Examiner  rejected  all  the  claims  upon  the 
ground  that  they  involved  "nothing  more  than  the  function  of 
the  machine/'  claims  for  which  were  then  pending.  There- 
upon, reconsideration  of  the  decision  was  sought  and  obtained, 
appellant  filing  a  comprehensive  brief  in  support  of  his  conten- 
tions. Upon  reconsideration,  the  Examiner  adhered  to  his 
prior  decision.  The  Examiners  in  Chief,  who  then  passed  upon 
the  case,  after  full  consideration,  sustained  the  Examiner,  clos- 
ing their  opinion  as  follows :  "The  Examiner  has  rejected  the 
claims  as  covering  nothing  more  than  the  functions  of  a  ma- 
chine. It  may  be  that  in  form  they  do  not  cover  precisely  the 
function  of  the  machine,  but  they  seem  to  cover  any  and  all 
ways  of  producing  the  result  at  which  applicant  aims,  and  his 
method  is  nothing  more  than  selecting  and  operating  the  prop- 
er parts  of  a  machine  to  carry  out  the  functions  for  which  the 
machine  is  designed.  The  Examiner  states  that  there  seems 
to  be  no  patentable  method  set  forth  in  claim  1,  which  is  the 
claim  specifically  discussed  by  him,  and,  more  specifically,  no 
method  that  can  be  separated  from  the  particular  machine,  or, 
of  course,  broadly  speaking,  its  equivalent,  and  the  ground  of 
rejection  seems  to  correspond  closely  with  the  facts.  As  this 
ground  of  rejection  seems  to  apply  equally  well  to  all  of  the 
claims,  the  action  of  ^  the  Examiner  is  affirmed." 

The  case  then  received  further  consideration  by  the  Com- 
missioner, who  reached  the  same  conclusion,  saying:  "I  am 
of  the  opinion  that  the  claims  were  properly  rejected,  since 
they  distinguish  from  what  is  old  only  in  setting  forth  the  func- 
tion or  operation  of  the  applicant's  machine." 

We  have  given  this  case  very  careful  consideration,  but  we 
are  nevertheless  constrained  to  sustain  the  views  of  the  Patent 
Office  tribunals.     Before  proceeding  to  a  very  brief  recital  of 
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onr  reasons,  we  deem  it  necessary  to  direct  attention  to  the 
unwarranted  criticism  of  the  Patent  Office  found  in  appellant's 
supplemental  brief.  Appellant  sought  and  obtained  permis- 
sion to  file  this  brief  for  the  declared  purpose  of  further  elu- 
cidating the  one  question  involved  in  the  appeal.  Instead  of 
adhering  to  that  purpose,  he  has  devoted  a  considerable  por- 
tion of  the  thirty-one  pages  of  his  supplemental  brief  to  criti- 
cism of  the  Patent  Office  tribunals.  It  is  needless  to  say  that 
we  regard  such  criticism  as  an  abuse  of  the  privilege  accord- 
ed, and  utterly  without  bearing  upon  the  question  before  us. 

The  patent  law  authorizes  the  issuance  of  a  patent  to  any 
person  who  has  invented  or  discovered  any  new  and  useful  art, 
and  a  process  may  constitute  such  an  art.  To  constitute  such 
an  art,  however,  it  must  be  capable  of  producing  a  beneficial  re- 
sult without  the  aid  of  any  particular  mechanism,  for  where 
the  process  is  simply  the  function  or  operative  effect  of  a  ma- 
chine, it  is  not  an  invention,  but  at  most  the  result  of  one. 
Coming  v.  Burden,  15  How.  252,  14  L.  ed.  683 ;  Westvnghouse 
V.  Boyden  Power  Brake  Co.  170  U.  S.  537-555,  42  L.  ed. 
1136-1143,  18  Sup.  Ct.  Rep.  707;  Be  White,  31  App.  D.  C. 
607. 

In  his  application  appellant  states:  "The  invention  here 
presented  substitutes  the  automatic  for  the  human  element  in 
all  operations  subsequent  to  the  initial  act  of  entry,  and  to  that 
extent  eliminates  the  liability  to  error,  the  labor  and  the  delay 
inherent  in  the  methods  now  practised."  The  only  element  of 
novelty  which  appellant  is  able  to  point  out  in  these  claims  is 
that  of  "establishing  reversed  relations  between  a  common  ac- 
tuating means  and  the  respective  entry-receiving  devices  of  the 
selected  pair."  A  debit  and  credit  sheet  having  been  selected, 
it  is  contended  that  the  placing  of  them  in  such  a  position  that 
a  debit  and  credit  entry  may  be  made  at  the  same  time  by  a 
single  operating  device  constitutes  an  inventive  idea.  Debit  and 
credit  pages  were,  of  course,  old,  and  many  forms  of  duplicat- 
ing devices  were  known.  Surely  the  idea  of  placing  a  piece 
of  carbon  paper  between  debit  and  credit  pages,  so  that  a  rub- 
ber stamp  would  make  an  impression  upon  each  at  the  same 
Vol.  xxxvn.— 88. 
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time,  constitutes  no  invention;  and  yet  this  is  the  only  novel 
feature  of  appellant's  claims.  As  is  well  said  by  the  Exami- 
ners in  Chief:  "It  will  thus  be  seen  that  unless  the  claim  be 
construed  to  cover  some  more  definite  form  of  entry-reoeiving 
device  and  a  common  actuating  means,  such,  for  instance,  as 
two  mechanical  registers  operated  by  a  conmion  operating  bar, 
the  claim  would  have  nothing  patentable  in  it,  and  if  so  con- 
strued, the  claim  would  not  cover  a  proper  method,  as  it  would 
clearly  be  limited  to  a  specific  mechanical  device  such  as  would 
be  found  in  applicant's  other  machine  application,  where  it  can 
be  properly  claimed." 

What  is  the  result  achieved  by  appellant's  alleged  process! 
It  is  nothing  more  than  the  making  of  a  simultaneous  debit  and 
credit  entry.  This  result,  as  we  have  seen,  is  not  patentable. 
It  may  well  be  that  the  manner  in  which  appellant  a<^eves 
this  result  through  the  operation  of  his  machine  is  new;  in 
other  words,  his  machine  may  be  patentable,  but  his  present 
claims  are  not.  His  machine  patent  would  not,  of  course,  pre- 
vent others  from  reaching  the  same  result  in  an  entirely  differ- 
ent way,  but  the  granting  of  his  present  application  would. 
Had  he  really  invented  a  method  of  simultaneous  double  entry 
bookkeeping,  he  would  be  entitled  to  the  protection  of  that  in- 
vention, but  having  merely  invented  a  machine  by  which  sudi 
a  result  is  attained,  he  is  not  entitled  to  a  monopoly  of  more 
than  the  machine.  A  method  patent  was  sustained  for  a  proc- 
ess of  making  paper  bags,  but,  as  pointed  out  by  Mr.  Justice 
Brown  in  the  Westinghouse  Case,  170  TJ.  S.  557,  42  L.  ed. 
1144,  18  Sup.  Ct  Rep.  707,  the  process  might  be  performed 
manually  by  "the  folding  of  paper  in  a  peculiar  way ;"  in  other 
words,  the  discovery  of  a  peculiar,  novel,  and  useful  way  of 
folding  constituted  the  invention. 

Without  further  elaboration,  we  sustain  the  decision  of  the 
Commissioner.  Affirmed. 
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MIDGLEY  v:  WAKD. 


Patents;  Intebfebence ;  Witnesses;  Leading  Questions. 

1.  A  decision  of  the  Commissioner  of  Patents  in  an  interference  invoMng 

the  inyention  of  an  antiskidding  device  for  automobile  tires,  affirmed 
on  the  ground  that  the  appellee  conceived  and  disclosed  the  invention 
long  prior  to  the  time  the  appellant  entered  the  field. 

2.  A  question  is  not  leading  which  is  merely  calculated  to  direct  the  at- 

tention of  the  witness  to  the  particular  matter  under  investigation, 
and  which  does  not  contain  a  suggestion  of  the  expected  answer.  (Dis- 
tinguishing American  Stove  Co.  v.  Detroit  Stove  Works,  31  App.  D.  C. 
304.) 

No.  722.     Patent  Appeals.     Submitted  November  14,  1911.     Decided  De- 
cember 4,  1911. 

Heabing  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents  in  an  interference  case.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  B.  Corwin,  Mr.  Edward  W.  Vailh  and  Mr.  Melville 
Church  for  the  appellant. 

Mr.  John  H.  Roney  for  the  appellee. 

Mr.  Justice  Kobb  delivered  the  opinion  of  the  Court: 

This  is  an  interference  proceeding  in  which  priority  of  in- 
vention was  awarded  Frederick  Q.  Ward. 

The  invention  relates  to  a  so-called  antiskidding  device  for 
automobile  tires,  and  is  expressed  in  ten  counts,  of  which  the 
following  are  representative: 

"1.  A  tire  of  resilient  material  having  embedded  in  the  tread 
portion  thereof  a  plurality  of  helices  so  disposed  that  portions 
thereof  are  flush  with  the  road-engaging  surface  of  the  tire." 
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'^.  A  tire  of  resilient  material  having  embed<}ed  in  the  re- 
silient material  thereof  a  structure  comprising  a  plurality  of 
layers  of  metallic  coils,  portions  of  the  bent  rods  or  wires  of  the 
outer  layer  being  flush  with  the  road-engaging  surface  of  the 
tire/' 

'^10.  A  tire  tread,  a  substantially  continuous  elastic  mem- 
ber embedded  therein,  and  coiled  in  the  direction  of  the  cir- 
cumference, and  having  portions  of  its  coil  exposed  upon  the 
tread/' 

£ach  of  the  three  tribunals  of  the  Patent  Office  found  that 
Thomas  Midgley  is  entitled  to  no  date  of  conception  or  dis- 
closure of  the  issue  prior  to  May,  1906.  We  concur  in  that 
finding.  Midgley  filed  his  application  September  11,  1906, 
while  that  of  Ward  was  not  filed  until  April  19,  1907. 

The  Examiner  of  Interferences,  after  a  careful  review  of 
the  evidence  in  behalf  of  Ward,  ruled  that  it  established  con- 
ception of  the  invention  by  Ward  in  July  or  August  of  1905, 
and  that  inasmuch  as  Ward  was  exercbing  diligence  at  and 
after  the  time  Midgley  entered  the  field,  in  May,  1906,  he  was 
entitled  to  the  award  of  priority.  The  Examiners  in  Chief  re- 
versed this  ruling  largely  upon  the  groimd  that  the  answers  of 
Ward's  principal  witness,  a  Mr.  Atterholt,  were  inspired  by 
leading  questions,  and  hence  that  such  answers  were  not  en- 
titled to  consideration.  The  First  Assistant  Commiseicmer, 
who  then  heard  the  case  on  appeal,  in  a  well-considered  opinion, 
pointed  out  the  untenableness  of  the  board's  position,  and  sus- 
tained  the  Examiner  of  Interferences. 

The  decision  of  the  Assistant  Conmiissioner  was  clearly 
right.  We  entertain  no  doubt  that  Ward  conceived  and  dis- 
closed the  invention  long  prior  to  the  time  Midgley  entered 
the  field.  As  that  evidence  has  been  reviewed  by  the  Examiner 
of  Interferences,  we  content  ourselves  with  a  mere  statement  of 
our  conclusion. 

While  we  do  not  wish  to  detract  from  the  force  of  our  ob- 
servations in  American  Stove  Co.  v.  Detroit  Stove  Works,  31 
App.  D.  C.  304,  concerning  the  practice  of  asking  leading  ques- 
tions, we  agree  with  the  Assistant  Commissioner  that  the  ques- 
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tions  here  involved  are  not  of  that  character.  To  illustrate: 
Mr.  Atterholt  was  asked  whether  Ward  had  explained  "how  he 
intended  to  utilize  this  (the  exhibit)  in  connection  with  an 
automobile  tire."  The  answer  of  the  witness  clearly  showed 
that  he  did  not  fully  understand  the  question.  Counsel,  ap* 
parently  appreciating  this,  then  asked  the  following  question: 
"Possibly  you  misunderstood  my  question.  Did  Mr.  Ward,  at 
the  time  he  showed  this  sample,  explain  to  you  how  it  was  to 
be  applied  to  a  tire  ?  K  so,  give,  as  near  as  you  can  recall,  Mr. 
Ward's  statement  in  this  respecf  The  witness  had  already 
testified  that  the  sample  referred  to  had  been  shown  him  by 
Mr.  Ward,  and  had  already  stated  in  response  to  an  entirely 
proper  question  his  independent  recollection  of  the  nature  of 
the  invention,  and  that  it  was  to  be  applied  to  tires.  It  is  at  once 
apparent  that  this  question  was  in  no  way  leading,  but  merely 
calculated  to  direct  the  attention  of  the  witness  to  the  particu- 
lar matter  under  investigation.  It  was  not  strange  that  ihe  wit- 
ness should  have  been  somewhat  misled  when  he  was  asked 
whether  Ward  had  explained  to  him  how  he  intended  to  utilize 
an  exhibit  consisting  of  a  short  piece  of  rubber  with  wire  coils 
embedded  therein,  "in  connection  with  an  automobile  tire.'* 
The  object  of  the  challenged  question  was  clearly  to  elicit  from 
the  witness  any  information  that  had  been  imparted  to  him 
by  Ward  concerning  the  manner  in  which  the  invention  was  to 
be  applied  to  a  tire.  The  question  does  not  contain  a  sugges^ 
tion  of  the  expected  answer.    This  is  the  test 

For  the  reasons  given  by  the  Assistant  Conmussioner,  we  af- 
firm his  decision.  Affirmed. 
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Objections  and  Excteptions;    Patents;    Intebfebence;   Reduction  to 
Pbactice;  Claims  and  Specifioations. 

1.  Objections  by  one  of  the  parties  to  an  interference,  appearing  in  the 

record,  to  the  effect  that  some  questions  asked  by  the  opposing  counsel 
were  leading,  and  that  such  counsel  instructed  witnesses  to  decline  to 
answer  certain  questions  propounded  during  cross-examination,  will 
Bot  be  considered,  where  the  other  party  had  satisfactorily  es- 
tablished his  claim  of  priority  by  a  preponderance  of  competent  evi- 
dence, especially  where  the  objections  were  not  insisted  on  in  the 
hearings  before  the  two  lower  tribunals  of  the  Patent  Office. 

2.  Making  a  device  embodying  the  issue  in  an  interference  proceeding,  which 

device,  although  not  a  finished  commercial  product,  demonstrates  the 
success  of  the  invention,  constitutes  reduction  to  practice. 

3.  In  interpreting  claims  in  interference,  they  must  be  given  as  broad  a 

meaning  as  their  terminology  will  reasonably  permit.  ( Following  ific2 
V.  Yoimg,  29  App.  D.  C.  481,  and  Landmark  v.  HodgJUnson,  31  App.  D. 
C.  612.) 

4.  Celluloid  is  a  shellac-like  substance,  within  the  meaning  of  the  issue  of  an 

interference  involving  the  construction  of  a  sound  record  for  talking 
machines,  and  calling  for  a  "record  surface  coating  of  superior  shellac- 
like record  material." 

No.  728.    Patent  Appeals.    Submitted  November  16,  1911.    Decided  Decem- 
ber 4,  1911. 

HEABiira  on  an  appeal  from  a  decision  of  the  Commissioner 
4>f  Patents  in  an  interference  case.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  D.  P.  Wolhanipter  and  Mr.  Melville  Church  for  the 
ttppellant 

Mr.  8.  T.  Cameron,  Mr.  Reeve  Lewis,  Mr.  Q.  A.  L.  Massie, 
and  Mr.  W.  B.  Kerham  for  the  appelleei 
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Mr.  Justice  Eobb  delivered  the  opinion  of  the  oourt: 

This  is  an  appeal  by  Joseph  Sanders  from  a  decision  of  the 
Commissioner  of  Patents  in  an  interference  proceeding  in 
which  priority  of  invention  was  awarded  Victor  H.  Emerson, 
the  senior  party. 

The  invention  is  narrow  in  scope  and  involves  an  allied  im- 
provement in  a  sound  record  for  talking  machines.  The  issue 
is  expressed  in  the  following  counts: 

'^1.  A  sound  record  composed  of  a  body  portion  containing 
inferior  plastic  material  unsuited  for  a  smooth  record  surface, 
a  record  surface  coating  of  superior  shellac-like  record  material, 
■and  a  separating  sheet  between  said  body  portion  and  said  coat* 
ing,  to  which  sheet  said  body  portion  and  coating  adhere. 

"2.  A  sound  record  composed  of  a  body  portion  containing 
inferior  plastic  material  rendered  plastic  by  heat,  and  unsuited 
for  a  smooth  record  surface,  a  record  surface  coating  of  su- 
perior shellac-like  record  material,  and  a  separating  sheet  be- 
tween said  body  portion  and  said  coating,  to  which  sheet  said 
body  portion  and  coating  adhere. 

"3.  A  sound  record  composed  of  a  body  portion  containing 
inferior  plastic  material  unsuited  for  a  smooth  record  surface, 
a  record  surface  coating  of  superior  shellac-like  record  ma- 
terial, and  a  separating  sheet  between  said  body  portion  and 
said  coating,  to  which  sheet  said  body  portion  and  doating  ad- 
here under  heat  and  pressure.'' 

The  idea  of  constructing  the  body  or  base  of  such  a  record 
of  a  coarse  material,  and  the  surface  of  a  finer  material,  was 
not  new.  See  Patent  to  Lambert,  No.  664,223.  The  idea  of 
interposing  a  '^separating  sheet  between  said  body  portion  and 
said  coating"  was  new,  and  constitutes  the  gist  of  the  inven- 
tion. 

The  Examiner  of  Interferences  in  his  opinion  reviewed  the 
evidence  with  care,  discussed  at  length  the  contentions  of  the 
parties,  and  awarded  priority  of  invention  to  Emerson.  Upon 
appeal  to  the  Examiners  in  Chief,  two  members  sitting,  one 
member  of  the  board  was  of  the  opinion  that  the  decision  of  the 
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Examiner  should  be  sustained,  while  the  other  member  enter- 
tained a  contrary  view.  An  appeal  was  then  taken  to  the  Com- 
missioner, whose  decision  was,  as  we  have  stated,  in  favor  of 
Emerson. 

Upon  the  taking  of  Emerson's  proof  certain  objections  were 
noted  by  Sanders,  because,  as  Sanders  conceived,  some  of  the 
questions  were  leading,  and  because  counsel  for  Emerson  in- 
structed witnesses  to  decline  to  answer  certain  questions  pro- 
poimded  during  cross-ex€unination.  These  objections,  however, 
so  far  as  the  record  discloses,  were  not  brought  to  the  attention 
of  either  the  Examiner  of  Interferences  or  the  Examiners  in 
Chief.  Evidently,  in  the  presentation  of  his  case  before  the 
Commissioner,  Sanders  adverted  to  them,  for  in  closing  his 
opinion  the  Commissioner  says:  ^'Sanders  has  criticized  the 
forms  of  questions  and  the  position  taken  by  counsel  for  Emer- 
son in  advising  his  client  that  certain  questions  need  not  be 
answered."  Finding  that  Emerson  had  "satisfactorily  estab- 
lished his  claim  of  prior  inventorship  of  the  invention  in  is- 
sue by  a  preponderance  of  competent  evidence,"  the  Commis- 
sioner did  not  stop  to  consider  these  objections.  For  the  same 
reason,  we  do  not  deem  it  necessary  to  do  so  here.  Moreover, 
it  well  might  be  held  that  failure  on  the  part  of  Sanders  to  in- 
sist upon  the  objections  in  the  hearings  before  the  two  lower 
tribunals  constituted  a  waiver  thereof. 

A  review  of  Emerson's  evidence  leaves  no  room  for  doubt 
that  in  December,  1903,  many  months  prior  to  the  entry  of 
Sanders  into  the  field,  Emerson  made  a  sound  record  embody- 
ing this  invention.  We  shall  not  review  that  evidence  since  it 
has  been  carefully  reviewed  by  the  Patent  Office.  In  making 
this  sound  record  Emerson  used  a  base  or  body  of  inferior  ma- 
terial. This  idea,  as  previously  suggested,  was  old.  He  then 
cut  two  sheets  of  celluloid  and  two  sheets  of  paper  to  fit  his 
dies,  and  then  covered  one  side  of  each  sheet  of  paper  with  shel- 
lac. He  then  placed  in  the  bottom  of  the  hot  die  a  piece  of 
celluloid,  over  this  a  sheet  of  paper  with  a  shellac  surface 
against  the  celluloid,  then  the  inferior  material  of  asphaltum 
and  resin,  then  a  sheet  of  paper  with  the  shellac  side  up>  then 
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the  other  sheet  of  celluloid.  Over  this  came  the  top  of  the  die. 
Pressure  was  then  applied  to  the  mass,  and  a  sound  record  pro- 
duced. While  this  sound  record  was  not  a  finished  commer- 
cial product,  it,  nevertheless,  fully  demonstrated  the  success 
of  the  invention ;  in  other  words,  it  reproduced  sound  accurate- 
ly and  possessed  good  wearing  qualities.  What  remained  to- 
be  done  required  no  further  invention.  It  was  merely  a  ques- 
tion of  mechanical  development 

Sanders  insists  that  the  above  sound  record  first  constructed 
by  Emerson  did  not  embody  the  issue.  He  says  that  the  cellu- 
loid surface  is  not  a  ^^coating,"  does  not  adhere  to  the  separate 
ing  sheet,  and  that  this  surface  is  not  ^'superior  sheUae-like." 
These  contentions  are  clearly  based  upon  a  misconception  of 
the  issue.  There  is  no  limitation  in  the  daims  as  to  the  man- 
ner in  whidi  the  separating  sheet  is  to  be  made  to  adhere  to  the 
material  above  and  below  it.  The  sheet  is  merely  to  be  between 
the  body  portion  and  the  coating,  and  when  the  record  is  com- 
plete the  three  must  be  one.  In  fact,  from  an  inspection  of 
Sanders's  application  it  appears  that  he  did  not  contemplate  a 
direct  adherence,  for  he  speaks  of  the  use  of  Shellac  between  the 
two  surfaces  as  a  cementing  material  His  present  contention 
is  an  afterthought,  and  finds  no  support  either  in  the  applica- 
tions or  in  the  claims.  His  second  contention  has  no  greater 
merit.  In  interpreting  these  claims  we  must  give  them  as  broad 
a  meaning  as  their  terminology  will  reasonably  permit  Miel 
V.  Yotrng,  29  App.  D.  C.  481;  Lindnuurk  v.  HodgJeinson,  31 
App.  D.  C.  612.  Giving  the  claims  such  an  interpretation,  we 
agree  with  the  Patent  Office  that  "coating**  as  therein  used  sim- 
ply means  an  outer  layer  or  covering,  and  that  any  surface  ma- 
terial which  is  "shellac-like**  responds  to  the  issue.  In  his  ap- 
plication Emerson  refers  to  shellac,  but  says,  "It  is  obvious  that 
other  gums,  celluloid,  or  like  materials  may  be  employed  in  the 
same  way.'*  Sanders  in  his  application  refers  to  shellac  as  the 
best  substance  for  a  binder,  but  he  is  careful  not  to  limit  him- 
self to  that  substance,  as  later  on  he  refers  to  this  material  as^ 
"gramophone  record  material.*'     The  Patent  Office  has  found. 
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that  celluloid  is  a  shellac-like  substance  within  the  meaning  of 
iheae  claims,  and  we  are  quite  content  with  that  finding. 

The  decision  of  the  Commissioner  will  therefore  be  affirmed. 

Affirmed. 


m  EE  JOHN  BRAADLAND,  LIMITED. 


TaAIHBMABKS;  NONUSEB;  SnaLABTTT. 

1.  The  holder  oi  a  registered  trademark  for  all  kinds  of  eanned  fish,  who  has 

used  it  only  on  canned  salmon,  is  entitled  to  oppose  the  regis^«tion  of 
a  similar  mark  to  be  used  on  canned  sardines.  Nonuser  will  not  de- 
prive the  owner  of  protection  against  an  infringer. 

2.  A  mark  to  be  used  on  canned  sardines,  consisting  of  the  picture  of  a  bear 

standing  upright,  holding  a  gun,  with  a  scroll  above  in  which  appear 
the  words  "Teddy  Bear  Brand,"  is  not  registerable  as  a  trademark, 
where  a  mark  has  already  been  registered  to  be  used  on  all  kinds  of 
canned  fish,  consisting  of  the  picture  of  a  bear  haying  one  foot  resting 
on  a  fish,  the  same  being  surrounded  by  ornamental  scrolls  and  sur- 
mounted by  the  words  "Pioneer  Fishery,"  as  the  marks  are  so  similar 
as  to  be  likely  to  cause  confusion  in  trade.  (Citing  Wayne  County 
Preserving  Co,  y.  Burt  Olney  Canning  Co.  32  App.  D.  C.  279.) 

Jfc  729.    Patent  Appeals.    Submitted  Noyonber  16,  1911.    Decided  Decem- 
ber 4,  1911. 

Heabino  on  an  appeal  from  a  decision  of  the  Commissioner 
<^f  Patents  refusing  to  register  a  trademark.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Arthur  E.  Dowell  for  the  appellant. 

Mr,  R.  F.  Whitehead  for  the  Conmiissioner  of  Patents. 
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Mr.  Justice  Van  Oksdel  delivered  the  opinion  of  the  Court 

This  is  an  appeal  by  John  Braadland,  Limited,  from  a  de- 
cision of  the  Conmiissioner  of  Patents  refusing  registration  of 
a  trademark  to  be  used  on  canned  sardines.  The  mark  consists 
of  the  picture  of  a  bear  standing  upright,  holding  a  gun,  with 
a  scroll  above  in  which  appear  the  words  "Teddy  Bear  Brand." 
The  whole  design  is  surrounded  by  an  ornamental  panel. 

Registration  was  refused  in  view  of  certain  existing  regis- 
tered marks,  the  most  prominent  one,  which  will  be  sufficient 
for  this  case,  being  that  of  the  Northwestern  Fisheries  Com- 
pany. Its  mark  consists  of  the  picture  of  a  bear  having  one 
foot  resting  upon  a  fish,  the  same  being  surrounded  by  orna- 
mental scrolls  and  surmounted  by  the  words  "Pioneer  Fish- 
ery." It  appears  that  the  latter  mark  has  only  been  used  on 
canned  salmon,  but  the  registration  includes  all  kinds  of  canned 
fish.  The  mark  could  therefore  at  any  time  in  the  future  be 
used  upon  canned  sardines.  The  fact  that  the  mark  has  not 
been  used  on  sardines  will  not  prohibit  the  owner  from  so  us- 
ing it  at  any  time.  Nonuser  will  not  deprive  the  owner  of  the 
protection  of  the  courts. 

We  agree  with  the  Commissioner  that  the  most  striking 
feature  of  these  marks  is  the  representation  of  a  bear.  The  su- 
perscription "Teddy  Bear  Brand,"  instead  of  constituting  a 
distinguishing  characteristic  of  the  mark,  emphasizes  the  pic- 
ture, which  is  the  predominating  feature  of  both  marks.  While 
there  is  no  evidence  of  confusion,  we  think  the  similarity  is  so 
;great  as  to  cause  confusion  in  the  mind  of  the  purchasing  pub- 
lic. As  was  said  in  McLetm  v.  Fleming,  96  IT.  S.  245,  24  L. 
ed.  828:  "What  degree  of  resemblance  is  necessary  to  consti- 
tute an  infringement  is  incapable  of  exact  definition,  as  appli- 
cable to  all  cases.  All  that  courts  of  justice  can  do  in  that  re- 
gard is  to  say  that  no  trader  can  adopt  a  trademark  so  resemb- 
ling that  of  another  trader,  as  that  ordinary  purchasers,  buying 
with  ordinary  caution,  are  likely  to  be  misled." 

We  think  the  likelihood  of  goods  bearing  either  of  these 
marks  becoming  known  to  the  purchasing  public  as  goods  of 
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the  Bear  Brand  is  apparent,  especially  when  the  words  used 
on  appellant's  mark  would  tend  to  educate  the  public  in  that 
direction.  We  must,  as  best  we  can,  foresee  the  impression 
that  the  purchasing  public  would  get  from  using  goods  bearing 
these  marks  side  by  side  on  the  shdvee  of  the  trader.  As  was 
said  in  Wayne  County  Preserving  Co.  v.  Bvrt  Olney  Canning 
Co.  32  App.  D.  C.  279:  "These  marks,  when  appearing  on 
the  canned  goods  of  the  respective  parties,  exposed  to  the  pub- 
lic on  the  shelves  of  the  retailer,  are  so  similar  as  to  be  likely 
to  cause  confusion ;  and  where,  as  in  this  case,  there  is  no  evi- 
dence on  that  subject  except  the  marks  themselves,  it  is  the 
duty  of  the  court  to  protect  the  prior  registrant  and  user  from 
the  probability  of  any  such  occurrence." 

The  decision  of  the  Conmiissioner  of  Patents  is  affirmed,  and 
the  clerk  is  directed  to  certify  these  proceedings  as  by  law  re- 
quired. Affirmed. 


SUMMIT  CITY  SOAP  WORKS  v.  THE  STANDARD 
SOAP  COMPANY. 


Tkmwsmkkkb, 

A  mark  to  be  need  on  toilet  soap,  conflisting  of  the  word  'Mammoth,'*  as- 
sociated with  a  picture  of  the  head  and  shoulders  of  the  prehistoric 
animal  so  called,  is  not  so  similar  to  a  registered  mark  to  be  used  on 
the  same  class  of  goods,  consisting  of  the  picture  oi  two  elei^ants  in 
the  attitude  of  a  mother  washing  her  child,  as  to  be  likely  to  creat» 
confusion  in  trade,  and  is  therefor  registerable.  (Distinguishing  Nea- 
tly d  A.  8.  Condented  MUk  Co.  y.  Walter  Baker  d  Co.  37  App.  D.  a 
148.) 

No.  734.    Patent  Appeals.    Submitted  NoTember  17, 1911.    Dsdded  Dtoem- 

ber  4,  1911. 
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IIbabing  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents,  overruling  an  opposition  to  an  application  to  regis* 
ter  a  trademark.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Arihwr  Steuart  and  Mr.  J.  E.  Cross  for  the  appellant 

Mr.  Wm.  0.  Henderson  for  the  appellee. 

Mr.  Justice  Van  Obsdel  delivered  the  opinion  of  the  Court: 

This  is  a  trademark  opposition.  Appellee  company,  the 
Standard  Soap  Company,  sought  to  register  a  trademark  to  be 
used  on  toilet  soap,  consisting  of  the  word  "Mammoth,"  asso- 
ciated with  a  picture  of  the  head  and  shoulders  of  the  prehis- 
toric animal,  the  mammoth.  Appellant  company,  the  Summit 
City  Soap  Works,  in  its  notice  of  opposition,  describes  its  mark 
as  '^the  picture  of  two  elephants  in  the  attitude  of  a  mother 
washing  her  child.  This  was  commonly  used  in  connection  with 
the  inscription,  'Rub-No-More  Soap.'  " 

The  material  allegations  as  to  the  identity  of  the  marks  are 
stated  in  the  notice  of  opposition  as  follows : 

"7.  That  the  alleged  trademark  to  which  the  above-men- 
tioned application  relates  has  such  a  near  resemblance  to  the 
opponent's  trademark,  as  to  be  certain  to  be  mistaken  therefor 
by  the  public,  and  cause  the  applicant's  goods  to  be  substituted 
as  and  for  the  opponent's  goods,  to  the  damage  of  the  opponent 
and  the  deception  of  the  public. 

"8.  That  the  picture  is  the  most  prominent  feature  of  both 
marks,  and,  in  general  appearance,  the  animals  illustrated  in 
the  two  pictures  are  substantially  identical,  and  both  marks  are 
appropriated  to  goods  of  the  same  descriptive  properties.  If 
the  applicant  is  allowed  to  register  or  use  the  said  alleged  trade- 
mark, the  trade  and  the  public  will  be  deceived,  and  the  oppo- 
nent injured." 

Appellee,  the  applicant,  contends  that  its  mark  is  not  so  sim- 
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ilar  to  appellantfs  mark,  though  concededly  used  upon  the  same 
class  of  merchandise,  as  to  be  likely  to  create  confusion  in 
trade.  Appellant's  mark  was  registered  February  6,  1900. 
The  appellee  took  no  testimony,  and  established  no  date,  of 
adoption  and  use.  The  whole  case  turns,  therefore,  upon  the 
similarity  of  the  marks,  and  the  probability  of  their  concurrent 
use  creating  confusion  in  trade. 

The  Examiner  of  Interferences  sustained  the  oppoeiti<xi,  and 
refused  the  registration  of  appellee's  mark.  This  ruling  was 
reversed  by  the  Commissioner  of  Patents,  from  whose  decision 
this  appeal  was  taken. 

The  Commissioner  turned  the  case  upon  the  recent  decision 
of  this  court  in  Nestle  &  A.  Condensed  Milk  Co,  v.  Walter 
Baker  dk  Co,  37  App.  D.  C.  148.  In  that  case  the  marks  were 
used  on  cocoa,  chocolate,  broma,  and  cocoa  preparations.  The 
mark  of  the  appellant  consisted  of  the  picture  of  a  milkmaid  in 
Swiss  costume,  carrying  a  milk  pail  in  her  right  hand  and  an- 
other on  her  head,  with  the  words  "Milkmaid  Brand;"  while 
the  mark  of  appellee  consisted  of  the  picture  of  a  waitress  in 
Puritan  or  Quaker  costume,  carrying  a  tray  supporting  cups. 

It  was  there  held  that  the  words  "Milkmaid  Brand,"  used  in 
connection  with  the  picture,  was  a  distinguishing  feature  of  the 
mark.  Here  the  word  "Manmioth"  and  the  words  "Rub-No- 
More  Soap,"  appearing  as  parts  of  the  respective  marks,  may 
be  held  to  be  distinguishing  features.  Their  tendency,  we 
think,  is  not  to  attach  to  the  products  bearing  these  marks  the 
tradename  "Elephant  Brand."  The  word  "Mammoth"  instanir 
ly  attracts  attention  to  the  distinction  plainly  apparent  between 
the  pictures,  which  are  the  dominating  features  of  the  marks. 
The  slight  tendency  there  would  be  to  confusion  from  the  sim- 
ilarity of  the  pictures  is  removed  by  the  suggestion  on  the  label 
itself  of  the  distinction,  which  in  fact  plainly  exists.  The  in- 
clusion of  the  name  of  the  animal  illustrated  on  appellee's  mark 
so  distinguishes  it  from  appellant's  mark  as  to  remove  the  prob- 
ability of  confusion. 

This  court  has  adopted  a  strict  rule  in  refusing  registration 
in  all  cases  where  the  apparent  similarity  would  probably  lead 
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to  confusion  in  trade,  holding  that  the  field  of  selection  for 
marks  is  so  broad  that  no  necessity  exists  for  the  invasion  of 
one  trader  upon  even  the  apparent  rights  of  another,  and  that 
the  broadest  protection  will  be  afforded  the  purchasing,  con- 
suming public  by  the  courts.  In  this  case,  however,  there  is 
no  such  similarity  as  would  impel  us  to  hold  that  the  mark 
sought  to  be  registered  by  appellee  invades  the  rights  of  appel- 
lant, or  tends  to  create  confusion  in  trade. 

The  decision  of  the  Commissioner  of  Patents  is  affirmed,  and 
the  derk  is  directed  to  certify  these  proceedings  as  by  law  re* 
quired*  Affirmed. 
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ACCOUNTING  OFFICERS.    See  OwncfEM,  2 

ACCOUNTS.     Sec  Evidencte,  1. 

ADEQUATE  REMEDY  AT  LAW.    See  Disoovnr,  1;  Equht,  9. 

ADMINISTRATORS.    See  Exbcutobs  aitd  Administe^tobs. 

ADULTERATION. 

While  the  food  and  drug  act  of  June  30,  1906,  34  Stat  at  L.  768,  chap. 
3915,  U.  S.  Comp.  Stat.  Supp.  1909,  p.  1187,  contains  penal  provi- 
sions, without  which  it  could  not  be  enforced,  it  was  enacted  to 
remedy  the  great  mischief  resulting  from  the  unrestricted  sale  of 
adulterated  drugs  and  articles  of  food,  and  ought  to  be  given,  where 
possible,  a  construction  that  will  effect  the  general  legislative  in 
tention.    United  States  v.  Antikamnia  Chemical  Co.  343. 

ADVERSE  POSSESSION,  TITLE  BY.    See  Judicial  Sales,  2. 

AFFIDAVITS  OF  DEFENSE.    See  Landlobd  and  Tenant,  2. 

An  affidavit  of  defense  in  an  action  by  a  landlord  to  recover  possession 
of  demised  premises  is  insufficient,  which  consists  of  denials  that 
the  defendant  ever  rented  the  property  as  specifically  described;  that 
the  defendant  rented  the  property  at  the  rate  set  forth  by  the  plain- 
tiff; that  he  unlawfully  held  possession  of  the  property  described, 
and  that  the  notice  to  quit  the  premises  was  sufficient, — ^where  none 
of  such  contradictory  statements  of  conclusions  of  law  is  supported 
by  any  allegation  of  fact.  (Following  Columbia  Laundry  Co.  v. 
Ellis,  36  App.  D.  C.  583.)     PuUiam  v.  Capital  Traction  Co.  301. 

AFTER-ACQUIRED   PROPERTY.     See   Wilia,   L 

AGENCY.    See  Pbincipal  and  Agent. 
Vol.  XXXVn.— 39.  609 
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ALASKA.    See  Tatsmttm,  1. 

AMENDMENTS.    See  Plkadino,  6,  6,  7. 

ANCILLARY     ADMINISTRATORS.      See     EzBOirroBS     Am     Aoicinis- 

TKATOBS,  2,  3. 

APPEAL  AND  ERROR.  See  Bbokem,  2;  Cbiminal  Law,  2,  5,  11,  19; 
Evidence,  5;  MAifDAiins,  6;  Patents,  1-8;  Stabe  Decisis; 
Street  Railboaos,  3;  Trusts  and  Trustees,  8. 

1.  Where,  on  appeal  in  an  equity  suit,  the  appellant  sought  by  designatioift 
and  direction  to  exclude  from  the  record  much  irrelevant  matter,  but 
the  appellee  caused  it  to  be  included,  thereby  greatly  increasing  the 
cost  of  the  transcript  and  printed  record,  this  court,  in  affirming  the 
decree,  required  the  appellee  to  pay  one  half  of  the  costs.  Smith 
T.  Lancaster,  26. 

5.  This  court  will  not,  on  motion  of  the  appellant,  require  part  only  of  the 

record  to  be  printed,  the  appellee  having  the  right  to  insist  upon 
the  printing  of  the  entire  record.  If,  on  the  hearing,  it  appears  that 
unnecessary  matter  has  been  required  to  be  printed,  the  costs  of  the 
same  will  be  taxed  against  the  party  causing  it.  (Citing  Smith  v. 
Lancaster,  ante,  26.)     Lee  t.  Welch,  126. 

3.  Where,  upon  a  suggestion  of  the  diminution  of  the  record  by  the  ap- 

pellee, this  court  granted  the  writ  of  certiorari  upon  condition  that 
the  appellee  deposit  with  the  clerk  the  estimated  cost  of  the  addi- 
tional matter,  in  order  that  the  appellant  might  be  reimbursed  if  it 
should  appear  that  the  additional  matter  was  immaterial,  and  it  was 
found  on  the  hearing  that  such  additional  matter,  so  printed,  wui 
immaterial  and  unnecessary,  the  clerk  was  directed  to  reimburse 
the  appellant  for  the  printing  of  such  additional  matter.  Frost  v. 
Chase,  179. 

4.  Where>  in  an  equity  suit  by  several  complainants,  the  d^eodant  did 

not  demur  or  file  a  plea,  and  did  not  raise  the  question  of  multi- 
fariousness through  misjoinder  of  complainants,  in  his  answer  or  at 
the  hearing  below,  this  court  refused  to  consider  the  question  for  the 
first  time  raised  by  him  here.    Knight  v.  Harriman,  236. 

6.  Where  judgment  is  entered  by  the  lower  court  upon  the  mandate  of  this 

court,  without  objection  or  exception  by  the  losing  party,  and  with- 
out any  offer  by  him  of  evidence  necessitating  a  new  trial,  there  la 
nothing  presented  for  this  court  to  review  on  an  appeal  by  him  from 
such  judgment,  and  the  judgment  will  be  affirmed.  National  Metro^ 
politan  Bank  v.  Lincoln,  264. 
6.  Where  an  accused  in  a  criminal  case  moves  in  arrest  of  judgment  on  the 
ground  of  the  insufficiency  of  the  indictment,  and,  his  motion  being 
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overruled,  appeals  from  the  judgment,  and  there  is  no  bill  of  ex- 
ceptions in  the  record,  the  only  question  presented  on  the  appeal  is 
the  sufficiency  of  the  indictment.    Simon  v.  United  States,  280. 

7.  In  the  absence  of  a  bill  of  exceptions  on  an  appeal  from  a  judgment  of 

conviction  in  a  criminal  case,  it  will  be  prestmned  that  the  evidence 
was  sufficient  to  support  the  indictment.    Id. 

8.  During  the  pendency  in  this  court  of  an  appeal  from  a  decree  sustain- 

ing a  demurrer  to  and  dismissing  a  bill  in  equity  by  certain  Indians 
against  the  Secretary  of  the  Interior,  to  enjoin  him  from  distribut- 
ing tribal  funds,  an  order  was  made  by  this  court  on  the  application 
of  the  appellants,  restraining  the  appellee  from  distributing  the 
funds  until  the  appeal  should  be  determined.  Gritts  v.  Fisher, 
473. 

9.  On  an  appeal  by  the  plaintiff  from  a  judgment  on  verdict  for  the  de- 

fendant on  the  issue  of  negligence  in  a  personal  injury  action,  error 
on  the  part  of  the  trial  court  in  the  exclusion  of  evidence  that  the 
plaintiff  was  unable  to  pursue  her  avocation  as  the  result  of  her 
injuries  will  not  justify  the  reversal  of  the  judgment.  Chapman 
V.  Capital  Traction  Co.  479. 

10.  An  assignment  of  error  to  the  effect  that  the  trial  court  erred  in  refus- 

ing each  of  several,  special  instructions  asked  by  the  plaintiff,  and 
in  granting  each  of  specified  prayers  asked  by  the  defendant,  violates 
rule  8  of  this  court,  that  errors  assigned  shall  be  separately  and 
specifically  stated.  (Citing  District  of  Columbia  v.  Robinson,  14 
App.  D.  C.  612;  Hartman  v.  Ruby,  16  App.  D.  C.  46;  and  Clerks' 
Invest  Co.  v.  Sydnor,  19  App.  D.  C.  89.)     Id. 

11.  A  judgment  will  not  be  reversed  for  the  refusal  of  the  trial  court  to 

grant  instructions  asked  by  the  unsuccessful  party  as  to  the  degree 
of  care  required  of  the  defendant,  where  the  charge  of  the  court  to 
the  jury  clearly  stated  the  degree  of  care  required.    Id. 

12.  A  judgment  on  verdict  in  a  personal  injury  action  will  not  be  reversed 

on  an  appeal  by  the  plaintiff  because  of  the  refusal  of  the  trial  court 
to  grant  an  instruction  asked  by  the  plaintiff  on  the  subject  of  the 
measure  of  damages,  where  the  instruction  was  not  different  from  the 
charge  of  the  court  on  the  subject.    Id. 

13.  Where  a  foreign  trust  company,  to  which  was  indorsed  specially  a  prom- 

issory note,  sent  the  note  to  this  District  for  collection,  and  after- 
wards intervened  in  an  action  in  which  the  proceeds  of  the  note  had 
been  attached  in  the  hands  of  the  collecting  bank  here,  qtuipre, 
whether  the  plaintiffs  in  the  action  can  properly  raise  the  question 
for  the  first  time  on  appeal,  whether  the  trust  company,  and  not  ita 
indorsee,  was  the  proper  party  to  intervene.  NatL  City  Bank  T. 
Banker's  Trust  Co.  663. 
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14.  An  appeal  by  the  accused  lies  to  this  ooart  from  aa  order  of  the  su- 

preme court  of  the  District  of  Columbia  adjudging  him  guilty  of 
contempt  of  court,  and  sentencing  him  to  imprisonment  for  at> 
tempting  corruptly  to  influence  a  member  of  the  grand  jury,  which 
proceeding  was  commenced  by  attachment,  requiring  the  accused 
to  show  cause  why  he  should  not  be  so  adjudged  in  contempt. 
(Construing  sec.  226,  D.  C.  Code  [31  SUt  at  L.  1225,  chap.  854].) 
Pierce  ▼.  United  States,  582. 

15.  A  proceeding  in  the  lower  court,  sitting  as  a  criminal  court,  instituted 

by  attachment,  requiring  a  person  not  a  party  to  an  action  to  show 
cause  why  he  should  not  be  adjudged  guilty  of  contempt  of  court 
for  attempting  to  corruptly  influence  a  grand  juryman,  is  an  action 
at  law,  and  an  appeal  by  the  accused  from  an  order  adjudging  him 
in  contempt  must  be  on  a  bill  of  exceptions;  and  on  such  an  appeal 
this  court  cannot  review  the  action  of  the  trial  court  upon  questions 
of  fact,  but  only  upon  questions  of  law.  (Following  Grompers  ▼. 
Buck's  Stove  k  Range  0>.  38  App.  D.  C.  516,  s.  c  221  U.  S.  418,  55 
L.  ed.  797,  84  L.R.A.(N.S.)  874,  31  Sup.  Ct  Rep.  492.)    Id. 

16.  Where  the  court  below  sentenced  a  person  to  three  mcmth's  imprison- 

ment in  jail  for  contempt  of  court  for  attempting  to  corruptly 
influence  a  grand  juryman,  this  court,  on  an  appeal  from  the  order 
of  that  court,  stated  that  it  did  not  regard  the  penalty  imposed  as 
extreme  or  unusual,  but  held  that,  even  if  it  did,  that  it  was  not 
within  its  jurisdiction  to  modify  the  sentence.    Id. 

17.  An  application  to  this  court  for  a  writ  of  error  to  the  Supreme  Court 

of  the  United  States  will  not  be  granted  where  the  judgment  of 
this  court  affirms  an  order  of  the  lower  court,  holding  a  criminal 
term,  adjudging  a  person  not  a  party  to  a  cause  guilty  of  contempt 
of  court,  under  sec.  725,  Rev.  Stat,  for  attempting  to  corruptly 
influence  a  member  of  the  grand  jury;  as  a  proceeding  under  that 
section  is  in  the  nature  of  a  criminal  proceeding,  and  by  sec  250 
of  the  act  of  Congress  of  March  3,  1911  (36  Stat,  at  L.  1159,  chap. 
231),  to  "dkKlify,  Revise,  and  Amend  the  Laws  Relating  to  the 
Judiciary,"  the  judgments  of  this  court  in  all  cases  arising  under 
the  criminal  laws  are  made  flnal.    Id. 

APPOINTMENT  TO  AND  REMOVAL  FROM  OFFICE.    See  Officebs,  1. 

ARMY  AND  NAVY. 

Mandamus  will  not  lie  at  the  instance  of  an  officer  of  the  Army  against 
the  Auditor  of  the  Treasury  for  the  War  Department  and  the 
Comptroller  of  the  Treasury,  to  compel  them  to  consider  and  act 
upon  his  claim  for  longevity  pay,  where  it  appears  that  the  claim 
had  been  made  to  and  rejected  by  them  on  the  ground  that  a  similar 
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claim  by  the  relator  had  been  rejected  many  years  before  by  their 
predecessors  in  office^  and  that  they  had  no  power  to  review  the 
action  of  the  latter  for  mere  mistake  of  law;  and  it  also  appeared 
that  the  relator's  right  to  an  appeal  to  the  court  of  claims  from  the 
first  rejection  was  barred  by  the  statute  of  limitations.  United 
State  ex  rel.  Todd  ▼.  Qongwer,  556. 

ABREST  OF  JUDGMENT.    See  Appeal  and  Ebbob,  6;  JuDOiODfT,  1,  2. 

ASSESSMENT  FOR  TAXATION  AS  EVIDENCE  OF  VALUE.    See  En- 

DBNOS,  2,  3. 

ASSIGNMENT  OF  ERROR.    See  Appeal  aud  £bbox>  10. 
ATTACHMENT.    See  Gabnishmsnt. 

ATTORNEY  AND  CLIENT. 

L  Sec.  5  of  the  act  of  Congress  of  July  4,  1884  (23  Stat  at  L.  98,  ohap^ 
181),  giving  the  Secretary  of  the  Interior  authority  to  suspend  and 
exclude  agents  and  attorneys  from  practising  before  his  department 
after  notice  and  opportunity  for  a  hearing,  is  not  invalid  as  not  af- 
fording an  accused  agent  or  attorney  due  process  of  law,  because  it 
fails  to  provide  for  the  administration  of  oaths  to  witnesses  testify* 
ing  at  the  hearing  provided  for,  or  for  summoning  witnesses  to  ap- 
pear at  such  hearing.  (Citing  Garfield  v.  United  States,  32  App.  D. 
C.  109,  and  Hitchcock  v.  Smith,  34  App.  D.  C.  521.)  Phillips  v. 
Ballinger,  46. 

2.  6o  much  of  sec.  5  of  the  act  of  Congress  of  July  4,  1884  (23  Stat  at 

L.  98,  chap.  181 ) ,  as  provides  that  the  Secretary  of  the  Interior  may 
disbar  an  agent  or  attorney  practising  before  his  department,  wha 
is  shown  to  be  "disreputable,"  is  not  void  because  of  the  word  'Mis- 
reputable''  not  being  defined  by  the  common  law,  and  having  no  com- 
mon or  general  signification.  (Following  Garfield  v.  United  States, 
supra. )     Id. 

3.  In  a  suit  in  equity  to  enjoin  the  Secretary  of  the  Interior  from  further 

continuing  a  proceeding  to  disbar  an  attorney  practising  before  his 
department,  it  will  be  presumed  that  the  Secretary  will  be  governed 
by  established  rules,  and  will  grant  the  attorney  a  fair  and  im- 
partial hearing.    Id. 

4.  An  averment  in  a  bill  in  equity  by  an  attorney  practising  before  the* 

Interior  Department,  to  enjoin  the  Secretary  of  the  Interior  fromi 
further  continuing  a  proceeding  to  disbar  the  plaintiff,  that,  asidei 
from  certain  disputed  evidence,  there  is  nothing  before  the  Secre- 
tary upon  which  he  can  base  a  legal  and  valid  order  of  disbarment,, 
is  a  statement  of  a  conclusion  of  law.    Id. 
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5.  A  contract  for  a  contingent  fee  of  one  fifth  of  an  estate  and  a  deed  of 
trust  on  the  estate,  securing  the  performance  of  the  contract^  pro- 
cured by  attorneys  from  a  widow,  a  woman  seventy-eight  years  ol 
age,  the  life  tenant  under  a  will,  and  her  gr&ndchildren,  the 
remaindermen,  for  services  to  be  performed  in  defending  a  caveat  to 
the  will,  held,  at  the  suit  of  the  remaindermen,  who  were  illiterate, 
after  the  death  of  the  widow,  to  have  been  fraudulently  procured 
by  the  attorneys,  where  it  appeared,  inter  (Uui,  that  the  defendants 
obtained  the  signatures  of  the  complainants,  most  of  whom  were 
minors,  and  who  lived  in  another  city,  without  reading  or  explain- 
ing  the  papers  to  them,  and  on  the  representation  that  the  object 
was  to  obtain  money  for  their  grandmother;  that  when  the  instru- 
ments were  procured,  the  executors  of  the  will,  who  were  lawyers, 
had  taken  all  necessary  steps,  without  the  aid  of  the  defendants,  to 
defend  the  will;  and  that  the  caveat  was  abandoned  without  the 
defendants  having  rendered  any  substantial  service  in  the  matter. 
Adriaans  v.  Dill,  69. 

6.  In  a  suit  in  equity  against  an  attorney,  to  vacate  a  fee  oontraot  fraudu- 
lently obtained  by  him,  and  in  which  the  fraud  alleged  is  established, 
he  will  not  be  allowed  remuneration  for  the  services  he  actually  per- 
formed, especially  where,  in  his  answer,  he  relies  upon  the  contract, 
and  does  not  offer  to  accept  the  reasonable  value  of  his  services.    Id. 

AUCTIONS  AND  AUCTIONEERS. 

An  auction  sale,  whether  made  by  private  owner  or  by  an  officer  in 
execution  of  a  decree,  is  not  complete  imtil  a  bid  has  been  accepted, 
and  the  property  struck  off  and  declared  sold  to  the  bidder.  The 
seller  may  decline  to  accept  the  bid,  and  may  withdraw  the  property 
from  sale;  and  until  acceptance  of  his  bid,  the  bidder  acquires  no 
title  to  the  property.  United  States  ex  rsL  Galdberg  v.  Von  L. 
Meyer,  282. 

AUDITOR.    See  Tbubtb  and  Tbustebs,  2-8. 

A  report  of  the  auditor  which  has  been  confirmed  should  be  permitted 
to  stand  unless  there  is  some  obvious  error  or  mistake  therein 
(following  Richardson  v.  Van  Auken,  5  App.  D.  C.  209;  Graft<m  v. 
Paine,  7  App.  D.  C.  265;  Smith  v.  American  Bonding  ft  T.  Co.  12 
App.  D.  C.  192;  Hutchins  v.  Munn,  28  App.  D.  C.  271,  s.  c.  209  U.  8. 
246,  62  L.  ed.  776,  28  Sup.  Ct.  Rep.  604,  and  France  v.  Coleman,  29 
App.  D.  C.  286) ;  and  this  rule  applies  to  an  award  by  the  auditor 
of  compensation  to  court  trustees  for  their  services.  Magruder  v. 
Drury,  619. 

AUDITOR  OF  THE  DISTRICT  OF  COLUMBIA.  See  Municipal  Coipo- 
ftAHONS,  3. 
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AUTOMOBILES.    See  Taxation,  2,  4, 

BANKRUPTCY.    See  Equitt,  2,  3. 

In  iMUikniptcy  proceedings  the  costs  of  administration  of  the  estate  of 

the  bankrupt  will  be  paid  prior  to  any  lien  against  the  property 

of  the  bankrupt.    LoTing  ▼.  Moore,  214. 

BANKS  AND  BANKING.    See  Gabnishicent,  1. 

In  the  absence  of  a  contrary  understanding,  when  a  bank  receives  from  a 
depositor  a  check  payable  to  the  depositor  and  indorsed  in  blank  by 
him,  and  places  the  amount  to  the  depositor's  credit,  the  relation  of 
creditor  and  debtor  between  them  is  created,  and  not  that  of  prin- 
cipal and  agent;  and  the  entry  of  such  deposit  in  the  bank  book  of 
the  depositor  is  equivalent  in  law  to  a  deposit  of  money.  Dimfield 
▼.  Fourteenth  Street  Savings  Bank,  11. 

BILL  OF  EXCEPTIONS.    See  Appbal  and  Ebbob,  6,  7,  16. 

BILLS  AND  NOTES.  See  Appeal  and  Ebbob,  13;  Gabnishment,  1; 
Pbincipal  and  Aobnt,  1. 

1.  Evidence  that  the  plaintiff  in  an  action  on  a  promissory  note,  against 
the  indorsers,  never  Attempted  to  discount  the  note,  is  not  admissible 
to  show  that  the  indorsements  were  not  procured  for  his  accom- 
modation.   Bluthenthal  ft  B.  v.  Carson,  118. 

IL  An  indorsement  of  a  promissory  note  in  trust  restricts  the  free  eireula- 
tion  of  the  note,  and  takes  it  out  of  the  class  of  instniments  known 
at  commercial  paper;  but  the  indorsee,  having  the  legal  title  thereto^ 
and  having  authority  to  receive  payment  thereon,  may  bring  suit  in 
his  own  name  to  enforce  payment,  especially  where  his  indorser  does 
not  objeet    NatL  City  Bank  v.  Banker's  Trust  Co.  653. 

BOARD  OF  MEDICAL  SUPERVISORS.  See  Phtsioianb  and  Suboeonb, 
1. 

BONDS.    See  Pleading,  3;  Pbinoipal  and  Subett,  1. 

In  an  action  by  the  obligee  against  the  surety  on  a  bond  under  seal  which 
recited  that  the  obligee  had  loaned  to  the  principal  obligor  bonds 
which  were  to  be  returned  within  a  specified  time,  and  conditioned 
upon  the  return  of  the  bonds  within  that  time,  evidence  on  behalf 
of  the  defendant  is  admissible  which  tends  to  show  that  the  plainti£F 
never  in  fact  loaned  the  bonds  to  the  principal  obligor,  and  that  the 
defendant  was  induced  to  execute  the  bond  by  means  of  a  fraudulent 
eonspiraoy  between  the  plaintiff  and  the  principal  obligor,  whereby 
the  former  was  to  pretend  to  loan  the  bonds  to  the  latter.     (Citing 
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Lyons  ▼.  Allen,  11  App.  D.  C.  543,  and  distingniahing  United  Statee 
▼.  Boyd,  8  App.  D.  C.  440.)  Southern  Surety  Co.  ▼.  Baglin, 
16. 

BOOKS  OF  ACCOUNT  AS  EVIDENCE.    See  Evidence,  1. 

BRIBERY, 

1.  Giving  or  offering  to  give  money  or  something  of  value,  to  a  person 

who  has  assumed  a  duty  which  some  official  is  authorized  to  per- 
form, is  not  bribery,  within  the  meaning  of  sec.  861,  D.  C.  Code  [31 
Stat  at  L.  1330,  chap.  854],  providing  for  the  punishment  of  any 
person  who  gives  or  offers  to  give  money  or  anything  of  value,  to 
"any  person  acting  in  an  official  function;"  but,  to  constitute  the 
crime,  the  giving  or  offer  to  give  must  be  to  someone  who  is  charged 
by  law  with  acts  official  in  character,  and  within  his  legal  duty. 
(Citing  Benson  ▼.  United  States,  27  App.  D.  C.  331.)  Thompson 
V.  United  States,  461. 

2.  A  postal  card  agent  designated  by  the  Postmaster  General  to  inspect 

paper  for  postal  cards  furnished  the  public  printer  under  contract 
with  a  paper  manufacturing  company  is  acting  in  an  official  func- 
tion when  engaged  in  such  inspection,  within  the  meaning  of  sec 
6461,  Rev.  SUt.  U.  8.  Comp.  Stat  1901,  p.  8680,  and  sec.  861,  D.  C. 
Code,  defining  bribery;  the  duty  of  inspection  of  such  paper  not 
being  exclusively  the  duty  of  the  purchasing  agent  of  the  Postoffioe 
Department,  and  the  Postmaster  General  having  the  right  to  ap- 
point an  agent  to  inspect  the  paper.    Id. 

S«  li  no  defense  to  a  prosecution  for  the  bribery  of  a  postal  card  agent 
charged,  by  order  of  the  Postmaster  General,  with  the  duty  of  in- 
specting paper  for  postal  cards  furnished  by  a  paper  manufacturing 
company  that  the  arrangement  which  existed  between  the  Poet- 
master  General  and  the  public  printer  for  the  manufacture  of  the 
paper  into  postal  cards,  being  for  more  than  one  year,  was  unauthor- 
ized by  law.    Id. 

4.  A  count  in  an  indictment  for  the  bribery  of  an  officer  of  the  govern- 
ment, held  to  be  sufficient,  which  charged  the  accused  with  sending 
the  officer  $100  by  mail,  in  view  of  the  averments  of  the  circum- 
stances surrounding  the  receiving  of  the  money  and  of  the  intent 
with  which  it  was  sent    Id. 

BROKERS. 

1.  Authority  to  a  real  estate  agent  by  his  principal,  to  contract  for  the 
sale  of  land,  does  not  authorize  the  agent  to  make  a  contract  for  the 
sale  of  an  option  to  purchase  the  land.     (Following  Mannix  v.  Hil- 
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dretli,  2  App.  D.  C.  259,  and  Jones  T.  Holladay,  2  App.  D.  C.  279.) 
Wynkoop  v.  Shoemaker,  258. 

2.  Where  a  contract  to  sell  land  is  signed  by  the  executors  of  a  former 
owner,  and  during  its  life  their  broker  notifies  the  purchaser  that  the 
heirs  are  competent  to  convey,  and  will  do  so  upon  his  compliance 
with  the  terms  of  the  contract,  and  the  purchaser  does  not  request 
any  other  evidence  of  the  approval  of  the  heirs,  or  attempt  to  show, 
in  an  action  by  him  against  the  broker  to  recover  money  deposited 
by  him  at  the  time  he  signed  the  contract,  that  the  heirs  disapproved 
the  contract,  it  is  not  competent  for  the  purchaser  to  raise  the 
question  on  an  appeal  from  an  adverse  judgment  in  such  action,, 
that  the  heirs  had  not  approved  the  contract.    Id. 

8.  An  action  does  not  lie  by  one  who  has  contracted  with  a  broker  to 
purchase  land  owned  by  heirs,  to  recover  a  deposit  made  on  account 
of  the  purchase  price,  on  the  ground  that  there  is  a  possibility  that 
there  may  be  claims  against  the  estate  which  would  be  a  lien  against 
the  property,  where  the  defendant  offered  to  procure  a  bond  to  pay 
any  such  claims,  and  offered  *'a  deed  conveying  a  good  title  to  the 
property  free  from  encumbrance,''  and  the  plaintiff  failed  to  comply, 
or  tender  compliance,  with  his  part  of  the  contract.  (Following 
Newman  v.  Baker,  10  App.  D.  C.  187.)     Id. 

4.  Where  a  real-estate  broker  authorized  to  make  a  sale  finds  a  purchaser 

willing  and  able  to  buy  on  the  authorized  terms,  and  the  owner 
makes  the  sale  himself,  or  the  consummation  of  the  sale  is  pre- 
vented by  his  refusal  or  fault,  the  broker  is  entitled  to  his  com- 
pensation. (Following  Bryan  v.  Abert,  3  App.  D.  C.  180;  and 
Dotson  V.  Milliken,  27  App.  D.  C.  500,  s.  c  209  U.  S.  237,  52  Lw  ed. 
768,  28  Sup.  Ct.  Rep.  489.)     Shinn  v.  Evans,  304. 

5.  In  an  action  by  a  real  estate  broker  against  his  principal  to  recover  a. 

commission  on  a  sale  to  a  purchaser  found  by  the  plaintiff,  and  who 
was  ready,  able,  and  willing  to  buy  for  the  price  and  on  the  terms 
fixed  by  the  owner,  a  doubt  raised  by  the  evidence  as  to  whether 
another  broker,  through  whom  the  sale  was  consummated  for  a  less 
price,  was  the  agent  of  the  purchaser,  and  not  of  the  seller,  will  be 
resolved  in  favor  of  the  plaintiff.    Id. 

6.  Where  in  an  action  by  a  real  estate  broker  against  his  principcds  to 

recover  a  commission  on  a  sale  of  land,  it  appears  that  the  plaintiff 
was  denied  by  the  defendants  the  exclusive  right  to  sell;  that  while 
he  procured  to  the  knowledge  of  the  defendants  a  person  willing 
and  able  to  buy  for  the  price  and  upon  the  terms  fixed,  another 
broker  actually  effected  the  sale  to  the  same  person  at  a  less  price; 
but  it  does  not  appear  that  the  defendants  had,  in  the  exercise  of 
their  reserved  right,  actually  employed  another  broker  and  it  may 
be  inferred  from  the  eridenee  that  the  broker  through  whom  the  sale^ 
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wa8  coiiBummated  acted  as  the  agent  of  the  purchmaer, — the  trial 
court  errs  in  directing  a  verdict  for  the  defendants.  (Distinguish- 
ing Daniel  ▼.  Columbia  Heighto  Land  Ckx  9  App.  D.  C.  483.)     Id. 

7.  Where  a  sale  of  land  to  a  purchaser  found  by  one  real  estate  broker 
is  consummated  by  another  broker,  who  makes  more  satisfactory 
terms  with  the  owners,  and  assists  in  raising  part  of  the  purchase 
price  of  the  land,  the  owners  cannot  escape  the  liability  for  a  com- 
mission to  the  one  who  found  the  purchaser,  by  simply  making  the 
sale  on  different  terms.    Id. 

fiUC^ETSHOPS.    See  Cbhon al  Law,  19-25,  28. 

BUILDING  REGULATIONS.    See  Statutes,  1-3. 

XJANCELATION  OP  INSTRUMUNTS. 

•Canceling  an  executed  contract  is  an  exertion  of  the  most  extraordinary 
power  of  a  court  of  equity,  which  ought  not  to  be  exercised  except 
in  a  clear  case,  and  never  for  an  alleged  fraud,  unless  the  fraud 
be  made  clearly  to  appear;  never  for  alleged  false  represoitationa, 
unless  their  fidsity  is  certainly  proved  and  unless  the  complainant 
has  been  deceived  and  injured  by  them.  (Following  Shappirio  v. 
Goldberg,  20  App.  D.  0.  193.)     Eureka  Dairy  Co.  v.  McSween,  1. 

<rARRI£RS.  See  Elbvatobs,  1,  2;  Masteb  and  Sbvaut,  1-^;  Rail- 
BOAM,  6,  7;  SrasBT  Railboads. 

'OERTIORARL    S#e  Appeal  and  Ebbob,  3. 

•CHARGE  TO  JURY.    See  Cbiminal  Law,  7»  8. 

CHATTEL  DEEDS  OF  TRUST.    See  Fbauduleni  Convktanoeb.  4. 

COMITT.    See  Gabnishmbnt. 

COMMERCE.    See  Mandamus,  8;  Railboads,  6,  7;  Tebbitobies,  1. 

COMMISSIONERS  OF  THE  DISTRICT  OF  COLUMBIA.  See  Municipal 
Cobpobations. 

•'COMMISSIONS.    See  Tbusts  and  Tbustebs,  2,  3,  4,  6. 

CONCURRENT  NEGLIGENCE.    See  PLSAOiNa,  L 

<:0NFBSSI0N8.    See  Cbiminal  Law,  12. 
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CONSEQUENTIAL  INJURIES.    See  Railroads,  5. 

CONSIDERATION.    See  CoNTBAcra,  2. 

CONSPIRACY.    See  Cbiminal  Law,  20,  21,  22,  33,  34,  36. 

CONSTITUTIONAL  LAW.  See  Attobnet  and  Cubnt,  1;  Mastbb  aicd 
Sesvaivt,  1-6;  Railboaos,  5;  Statutes,  3,  6,  0. 

CONSTRUCTIVE  NOTICE.    See  NoncB,  1. 

CONTEMPT.    See  Appeal  aicd  Ebbob,  14-17. 

1.  An  attempt  to  corruptly  influence  a  grand  juryman  is  a  contempt  of 

court,  within  the  meaning  of  sec.  726,  Rev.  Stat.  U.  B.  Comp.  Stat. 
1901,  p.  583,  although  the  offense  was  committed  at  the  place  of  busi- 
ness of  the  juryman  in  a  part  of  the  city  distant  from  the  court- 
house. (Following  McCaully  ▼.  United  States,  26  App.  D.  C.  404.) 
Pierce  v.  United  States,  682. 

2.  A  person  charged  with  contempt  of  court  for  attempting  to  corruptly 

influence  a  grand  juryman  cannot  purge  himself  of  contempt  so  as  to 
require  the  court  to  discharge  him,  by  denying  under  oath  the  charge 
made.     (Construing  sec.  726,  Rev.  Stat.)     Id. 

CONTRACTS.  See  ArroBifBT  Aim  Cldbnt,  6,  6;  Auotionb  and  AncnoN- 
EEB8,  1;  Banks  and  Banking,  1;  Bbokebs,  1-3;  Canooation  of 
Instbuhentb;  FbaudulkntConvetanobb;  Intantb,  1;  Inbubance; 
Pbincipal  and  Subett;  Sales,  1. 

1.  A  contract  between  a  widow  and  heirs  at  law,  providing  for  the  am- 

icable and  economical  settlement  of  the  estate  in  which  they  are  in- 
terested, is  one  which  the  courts  will  not  only  uphold,  but  encour- 
age,   ffilton  V.  Rackey,  83. 

2.  Where  a  family  settlement  provides  that  the  widow  shall  have  control 

of  the  real  estate,  with  power  to  collect  rents  and  pay  charges, 
expenses,  and  debts  for  one  year,  and  that  the  estate  shall  then  be 
sold  in  a  manner  prescribed,  and  the  proceeds  distributed,  one  third 
to  the  widow  and  two  thirds  to  the  heirs,  the  provision  for  the 
distribution  of  one  third  to  the  widow  is  supported  by  a  good 
eonsideration,  which  is  the  amicable  and  economical  settlement 
of  the  estate.  The  limitation  of  one  year  applies  only  to  the  period 
of  control  of  the  estate  by  the  widow.    Id. 

CONTRIBUTORY  NEGLIGENCE.  See  Railboads,  4;  Stbebt  Railboadb, 
1,  6,  6,  8;  Tbial,  6. 

CORPORATIONS.    See  Landlobd  and  TKnant,  2;  Pbinoipal  and  Agent, 
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CORRECTION  OF  DEEDa    See  Reiobmation  of  Inbtbcmknts. 

COSTS.    See  Afpeal  aitd  Ebbob,  1,  2,  3;  BAHKBtTPTcr,  1;  Patents,  €. 

COURT  OP  APPEALS,  D.  C.    See  Oototb,  2. 

COURT  OP  APPEAIiS  OP  MARYLAND.    See  Stabb  Decisis. 

COURTS.    See  Bankbuftct,  1;  Cbiminal  Law,  2,  3;  Equitt.  2,  3;  Irtib* 

STATE  COMICEBCE  COMMISSION ;  MANDAMUS,  1 ;  StABB  DECISIS. 

1.  Courts  should  avail  themselves  of  every  opportunity  to  facilitate  the 

despatch  of  husiness,  curtail  cost,  and  discourage  litigation,  when 
it  can  be  accomplished  with  equal  justice  to  all  concerned.  Me- 
Namara  v.  Washington  Terminal  Ca  384. 

2.  This  court,  although  a  court  of  the  United  States,  is  not,  strictly  speak- 

ing, a  circuit  court  of  appeals,  notwithstanding  its  functions  are 
analogous  by  reason  of  its  being  an  intermediate  court  of  appeals 
between  the  District  of  Columbia  courts  of  original  jurisdiction  and 
the  Supreme  Court  of  the  United  States.    In  re  Mattulath,  410. 

COURT  TRUSTEES.    See  Tbusts  and  Tbustees,  2-8. 

CRIMINAL  LAW.  See  Appeal  and  Ebbob,  0,  7,  15-17 ;  Bbibebt  ;  Food,  1 ; 
Judgment,  1,  2;  Statutes,  7,  8. 

3.  An  indictment  charging  that  the  accused  had  procured  a  check  from  a 

woman  upon  the  false  representation  that  he  had  a  contract  with 
a  builder  to  obtain  money  for  the  latter  to  enable  him  to  buy 
lumber  in  West  Virginia,  where  it  could  be  bought  cheaper  than  in 
this  District,  and  that  if  she  would  ''invest"  money  with  him,  the 
accused,  she  would  receive  large  profits  from  her  investment, — 
charges  the  crime  of  obtaining  something  of  value  by  false  pretenses,, 
and  not  the  crime  of  embezzlement.    Davis  v.  United  States,  126. 

2.  The  rule  in  the  Federal  courts  to  the  effect  that  in  a  criminal  case  a 
general  judgment  upon  an  indictment  containing  several  counts,  and 
a  verdict  of  guilty  on  each  count,  cannot  be  reversed  on  error  if  any 
count  is  good  and  is  sufficient  to  support  the  judgment,  does  not 
apply  to  a  prosecution  in  which  the  indictment  charges  distinct  and 
inconsistent  offenses,  such  as  obtaining  money  by  false  pretenses 
and  embezzlement.    Id. 

8.  Where  a  special  instruction  asked  by  the  accused  on  trial  upon  an 
indictment,  the  first  two  counts  of  which  charged  obtaining  money 
by  fal»e  pretenses  and  the  other  charged  embezzlement,  was  to  the 
effect  that  if  the  jury  found  the  accused  guilty  upon  the  first  three 
counts,  they  could  not  find  him  guilty  on  any  other  of  the  counts, 
and  it  appeared  that  the  first  two  counts  were  in  mind,  and  it  wa» 
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intended  to  bring  to  the  court's  attention  the  difference  between 
the  two  sets  of  counts,  so  that  the  jury  would  receive  such  instruc- 
tion as  would  prevent  the  bringing  in  of  an  inconsistent  verdict, — it 
was  held  reversible  error  for  the  court  to  omit  such  an  instruction. 
Id. 

4.  In  a  criminal  prosecution,  it  is  not  error  for  the  court  to  refuse  an 

instruction  asked  by  the  accused  to  the  effect  that,  because  of  an 
adjudication  by  a  court  of  another  jurisdiction,  made  several  years 
before,  that  he  was  insane,  and  committing  him  to  an  asylum  until 
restored  to  sanity,  it  must  be  presumed  that  he  was  insane  at  the 
time  of  the  commission  of  the  offense  for  which  he  is  being  tried, 
and  that  the  burden  is  upon  the  prosecution  to  overcome  such 
presumption,  where  it  does  not  appear  from  such  adjudication  that 
the  form  of  insanity  from  which  the  accused  was  then  suffering  was 
permanent  in  its  character,  and  the  evidence  shows  that  the  accused 
when  about  to  be  discharged  from  such  asylum  had  escaped  there- 
from.    Id. 

5,  When  the  accused  in  a  criminal  case  was  separately  convicted  upon 

two  indictments,  sentence  under  one  of  which  was  to  begin  upon  the 
date  of  the  ending  of  the  sentence  under  the  other,  the  reversal  of 
the  judgment  of  conviction  under  the  latter  indictment  will  not 
necessitate  a  reversal  of  the  judgment  imder  the  other,  as  the  sus- 
pended sentence  will  begin  when  the  first  sentence  is  out  of  the  way, 
whether  by  lapse  of  time  or  reversal  of  judgment.  (Following 
Harris  v.  Lang,  27  App.  D.  C.  84,  7  L.R.A.(N.S.)  124,  7  A.  A  E.  Ann. 
Cas.  141.)     Id. 

7.  While  it  is  permissible  for  the  trial  court  to  caution  the  jury  not  to  be 

influenced  by  the  probable  consequences  of  their  verdict,  as  all  respon- 
sibility after  verdict  is  with  the  court,  it  is  error  for  the  court  to 
put  before  the  jury  any  considerations  outside  the  evidence  that 
may  influence  them  and  lead  to  a  verdict  not  otherwise  possible  of 
attainment.    Miller  v.  United  States,  138. 

8.  Statements  in  the  court's  charge  to  the  jury  in  a  criminal  prosecution, 

to  the  effect  that  if  they  should  find  the  accused  guilty,  the  court 
would  hear  evidence  upon  the  question  of  his  motive,  and  might  not 
send  him  to  the  penitentiary,  although  made  to  overcome  the  effect 
on  the  jury  of  remarks  of  counsel,  constitute  reversible  error,  es- 
pecially when,  following  a  verdict  of  guilty  upon  two  out  of  thirty 
counts  of  the  indictment,  the  accused  is  sentenced  to  the  extreme 
penalty  of  the  law  for  the  crime  charged.  Mr.  Chief  Justice 
Shepard  dissenting.  (Citing  Raymond  v.  United  States,  25  App. 
D.  C.  565;  Pickford  v.  Hudson,  32  App.  D.  C.  480;  Frisby  v.  United 
States.  35  App.  D.  C.  513.)  Id. 
0.  Forgery  is  a  statutory,  and  not  a  common-law,  crime  in  this  District, 
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and  the  offense  must  be  charged  as  defined  in  the  statute,  irrespeetiTe 
of  common-law  rules  of  pleading.    Simon  v.  United  States,  280. 

10.  Under  sec.  843,  D.  C.  Code,  31  Stat  at  K  1326,  chap.  854,  proriding 

that  the  crime  of  forgery  may  be  committed  either  by  falsely  mak- 
ing an  instrument  or  by  falsely  altering  it,  with  intent  to  defraud 
another,  it  is  not  necessary,  although  preferable,  to  charge  both 
offenses  in  the  indictment;  and  if  one  alone  is  charged,  and  the  evi- 
dence supports  the  charge,  the  indictment  will  be  sufficient.    Id. 

11.  The  court  considered  the  evidence  as  disclosed  by  the  record  on  an 

appeal  in  a  capital  case,  to  determine  whether  it  was  sufficient  to 
support  a  verdict  of  murder  in  the  first  degree,  cm  the  claim  made  by 
counsel  for  the  appellant  in  argument  that  the  evidence  at  best 
established  only  the  crime  of  manslaughter,  although  the  record 
showed  no  objection  made  or  exception  taken  to  the  sufficiency  of  the 
evidence  to  support  the  verdict  or  to  the  charge  of  the  court,  and 
although  there  was  no  assignment  of  error  in  support  of  such  con- 
tention.   Lomax  v.  United  States,  414. 

12.  Statements  or  confessions  made  by  one  accused  of  crime  to  police 

officers  while  under  arrest  are  admissible  in  evidence  against  the 
accused,  if  made  without  any  offers  by  the  officers  of  reward  or 
immunity.    Id. 

13.  Wide  latitude  is  allowed  the  prosecution  in  criminal  trials,  in  ascer- 

taining the  motive  that  actuated  the  commission  of  the  crime.  (Fol- 
lowing McUin  V.  United  States,  17  App.  D.  C.  323.)     Id. 

14.  Remote  threats  may  be  as  indicative  of  motive  as  those  made  inune- 

diately  preceding  the  conunission  of  the  crime,  and  especially  is  thi» 
true  where  a  threat  made  nine  mcmths  before  the  crime  was  commit- 
ted was  accompanied  by  an  attempt  to  use  a  deadly  weapon,  and 
where  there  is  evidence  tending  to  show  that  the  threats  were  re- 
peated throughout  the  intervening  period  between  the  time  in  ques- 
tion and  the  commission  of  the  crime.    Id. 

15.  Evidence  as  to  reputation  must  be  confined  to  that  existing  in  the 

community  in  which  the  person  resided  at  and  shortly  preceding 
the  occurrence  of  the  event  with  reference  to  which  the  evidence  is 
sought  to  be  adduced.    Id. 

16.  Evidence  of  the  good  reputation  of  the  accused  in  a  capital  case  at 

her  former  home,  150  miles  distant  from  the  place  where  she  resided 
and  where  the  crime  was  committed,  is  admissible,  where  it  ap- 
pears that  the  accused  had  not  lived  there  for  fourteen  years,  but 
had  made  yearly  visits  there  of  about  a  month's  duration  each. 
Id. 

17.  In  the  trial  of  one  accused  of  murder  of  her  husband,  testimony  of  a 

physician  called  by  the  accused  as  a  witness,  that  on  one  occasion 
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about  a  year  prior  to  the  homicide  he  was  called  to  attend  the  ac- 
cused, who  was  suffering  from  bruises  and  injuries  which  she  stated 
at  the  time  were  inflicted  by  the  husband,  and  thai  this  statement 
was  not  denied  by  the  husbuid, — is  inadmissible.    Id. 

It.  A  remark  made  by  the  prosecuting  oflOcer  in  his  address  to  the  jury, 
on  the  trial  of  one  accused  of  the  murder  of  her  husband,  to  the 
effect  that  the  witness,  to  whose  room  the  accused  sought  admittance 
immediately  after  the  commission  of  the  crime,  would  perhaps  have 
shared  the  fate  of  the  husband  if  the  door  of  the  room  had  not  been 
locked,  is  not  so  prejudical  to  the  accused  as  to  require  the  reversaf 
of  judgment  of  conviction,  where  the  evidence,  although  circumstan- 
tial, tended  to  show  that  the  accused  went  to  the  house  in  a  state 
of  mind  fixed  upon  murder.    Id. 

19.  Under  sec.  935,  D.  C.  Code  [31  Stat  at  L.  1341,  chap.  854],  an  appeal 

lies  to  this  court  by  the  United  States,  from  a  judgment  of  the  su- 
preme court  of  the  District  of  Columbia,  sustaining  demurrers  to* 
an  indictment  for  violation  of  the  act  of  Congress  of  March  1,  1909 
(35  Stat  at  L.  670,  chap.  233;  D.  C.  Code,  sees.  869a,  b,  c,  and  d), 
prohibiting  bucketing  and  bucket  shopping,  and  to  abolish  bucket 
shops;  and  quashing  the  indictment  and  allowing  the  accused  to  go 
without  day.  (Following  United  States  v.  Cadarr,  24  App.  D.  C* 
143;  and  distinguishing  United  States  v.  Evans,  30  App.  D.  C.  58, 
8.  c  213  U.  S.  297,  53  L.  ed.  803,  29  Sup.  Ct  Rep.  507.)  United 
States  V.  Cella,  423. 

20.  It  is  an  offense  against  the  United  States  to  violate  the  provisions  of  the- 

act  of  Congress  of  March  1,  1909  (35  Stat  at  L.  670,  chap.  233), 
prohibiting  bucketing  and  bucket  shopping  and  abolishing  bucket 
shops  in  the  District  of  €k)Iumbia,  and  requiring  prosecutions  there- 
under to  be  in  the  name  of  the  District  of  Columbia;  and  therefore  a 
conspiracy  to  commit  such  an  offense  is  indictable  in  the  name  of 
the  United  SUtes  under  sec  5440,  Rev.  Stot  U.  S.  Comp.  SUt  1901, 
p.  3676,  relating  to  this  crime  of  conspiracy  against  the  United 
States.  (Citing  I^ner  v.  United  States,  23  App.  D.  C.  824;  and 
Geist  V.  United  States,  26  App.  D.  C.  594.)     Id. 

21.  In  a  charge  of  conspiracy,  the  conspiracy  is  the  gist  of  the  crime,  and 

certainly,  to  a  common  intent  sufficient  to  identify  the  offense  which 
the  accused  conspired  to  commit,  is  all  that  is  requisite  in  stating 
in  the  indictment  the  object  of  the  conspiracy.  Id. 
E8.  An  indictment  for  conspiracy  is  sufficient  where  it  clearly  states  the  ob- 
ject of  the  conspiracy,  the  time  when  and  place  where  it  was  entered 
into,  and  the  manner  in  which  it  was  to  be  carried  out,  although  the 
particular  part  to  he  aesumed  or  undertaken  by  each  conspirator  in 
the  consummation  of  the  unlawful  scheme  is  not  set  forth.  (Citing 
Hyde  v.  United  SUtes,  35  App.  D.  C.  451.)    Id. 
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23.  The  provision  in  tiie  let  section  of  the  act  of  Congress  of  March  1,  1909 

(35  Stat,  at  L.  670,  chap.  233;  sees.  869a,  b,  c,  and  d,  D.  C.  Code), 
prohibiting  bucketing  and  bucket  shopping,  and  to  abolish  bucket 
shops,  that  unless  a  different  meaning  is  plainly  required  by  the  con- 
text, the  word  "contract,"  when  used  in  the  act,  shall  mean  "any 
agreement,  trade,  or  transaction,"  does  not  invalidate  the  act  as  pro- 
hibiting all  agreements,  trades,  and  transactions,  but  refers  only  to 
the  particular  kinds  of  contracts  elsewhere  described  in  the  act, 
namely,  bucketing  and  bucket-shop  contracts,  or  all  agreements, 
trades,  and  transactions  relating  thereto.     Id. 

24.  QiMPre,  whether  good  faith  on  the  part  of  a  person  dealing  with  the 

keeper  of  a  bucket  shop  would  constitute  a  good  defense  to  a  charge 
against  him  for  the  violation  of  the  act  of  Congress  of  March  1, 
1909  (35  Stat,  at  L.  670,  chap.  233;  D.  C.  Code,  sees.  869a,  b,  c,  and 
d)  prohibiting  bucket  shopping  in  the  District  of  Columbia.     Id. 

25.  In  the  prosecution  of  keepers  of  a  bucket  shop  for  violating  the  act  of 

Congress  of  March  1,  1909  (35  Stat,  at  L.  670,  chap.  233;  D.  C. 
Code  sees.  869a,  b,  c,  and  d)  relating  to  bucket  shopping,  the  act 
will  not  be  declared  invalid  because  of  the  possibility  that  under  it 
innocent  customers  might  be  penalized,  as  its  provisions  defining  a 
bucket  shop,  and  prohibiting  the  keeper  of  it  from  making  bucketing 
contracts,  are  entirely  separable  from,  and  not  dependent  upon,  the 
provisions  relating  to  the  other  party  to  such  contract.  (Citing 
Hyde  v.  Southern  R.  Co.  31  App.  D.  C.  466.)     Id. 

26.  There  can  be  no  crimes  against  the  District  of  Columbia,  the  District 

not  being  a  sovereignty;  but  crimes  conunitted  in  the  District  of 
Columbia  are  crimes  against  the  United  States.  (Following  United 
States  V.  Olla,  ante,  423.)     United  States  v.  Cella,  433. 

27.  Under  sec.  932,  D.  C.  Code  [31  Stat,  at  L.  1340,  chap.  854],  prosecu- 

tions in  the  District  of  Columbia  for  violations  of  general  penal 
statutes  should  be  in  the  name  of  the  United  States,  and  not  in  the 
name  of  the  District  of  Columbia,  even  though  the  territorial  scope 
of  such  statutes  may  be  restricted  to  the  District  of  Columbia.    Id. 

28.  A  prosecution  for  the  violation  of  a  statute  prohibiting  the  business  of 

bucketing  in  this  District  should  be  in  the  name  of  the  United 
States,  and  not  of  the  District  of  Columbia,  whether  the  prosecution 
is  for  the  first  or  second  offense.  (Construing  sec.  932,  D.  C.  Code.) 
Id. 

29.  A  motion  for  an  election  between  counts  in  a  criminal  trial  is  an  ap- 

plication to  the  soimd  discretion  of  the  court,  founded  on  the  sup- 
position that  the  case  extends  to  more  than  one  charge,  and  may 
therefore  be  likely  to  embarrass  the  accused  in  his  defense;  and 
where  there  are  two  separate  offenses  charged,  the  court  is  not  re- 
quired at  the  commencement  of  the  trial  to  put  the  prosecutor  to 
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election,  but  should  do  so  only  when  it  is  disclosed  during  the  trial 
that  the  substantial  rights  of  the  accused  may  be  prejudiced  by  the 
submission  to  the  same  jury  of  more  than  one  distinct  charge  of 
crime  among  two  or  more  of  the  same  class.  Lee  v.  United  States, 
442. 

30.  Upon  the  trial  of  an  indictment  charging  the  accused  in  one  count  with 
unlawful  entry  into  the  dwelling  house  of  a  named  person,  with  in- 
tent to  commit  larceny,  and  in  another  count  charging  the  accused 
with  larceny  of  personal  property  of  the  same  person  of  the  value 
of  more  than  $35  at  the  same  time  and  place, — it  is  not  error  for 
the  trial  court  to  deny  a  motion  by  the  accused  to  require  the  prose- 
cutor  to  elect  upon  which  count  of  the  indictment  he  will  rely  for 
conviction.  (Construing  sec.  1024  Rev.  Stat.,  U.  S.  Comp.  Stat. 
1901,  p.  720.)      Id. 

51.  Whether  the  opinion  of  physicians  as  to  the  mental  condition  of  a 

person  charged  with  crime,  based  upon  an  examination  of  the  ac- 
cused made  by  them  in  the  courthouse  before  the  trial,  at  which  they 
and  the  accused  and  a  deputy  marshal  only  were  present,  during 
which  no  coercion  was  exercised  on  the  accused,  is  or  is  not  admis- 
sible in  evidence,  the  opinion  of  the  same  physicians,  based  solely 
upon  their  observations  of  the  accused  during  the  trial,  is  admissi* 
ble;  the  weight  to  be  given  such  evidence  being  for  the  jury.     Id. 

52.  A  remark  by  the  prosecuting  attorney,  in  a  criminal  trial,  during  hia 

address  to  the  jury,  to  the  effect  that  the  prosecution  could  have 
given  the  jury  mor^  evidence,  is  an  improper  one,  but  the  denial  of 
a  motion  by  the  accused  to  discharge  the  jury  because  of  such  re< 
mark  is  not  error,  where  the  court,  in  overruling  the  motion,  in- 
structs the  jury  that  the  remark  should  not  have  been  made;  that 
the  jury  should  not  allow  themselves  to  be  influenced  by  it,  and  that 
they  are  to  consider  only  the  evidence  before  them,  and  judge  the 
accused  by  that  evidence;  and  the  prosecuting  officer  at  once  apol- 
ogizes for  the  remark  and  withdraws  it.  (Distinguishing  Frisby  v. 
United  States,  36  App.  D.  C.  513.)     Id. 

38.  An  indictment  for  a  conspiracy  to  defraud  by  means  of  the  postoffice, 
in  violation  of  sec.  5480,  U.  S.  Rev.  Stat.,  U.  S.  Comp.  Stat.  1901, 
p.  3696,  must  set  out  the  alleged  conspiracy  with  sufficient  particu- 
larity to  bring  it  within  the  inhibition  of  the  statute,  and  to  en- 
able the  accused  to  know  what  he  will  be  required  to  meet  on  the 
trial.    United  States  v.  Dufour,  497. 

34.  Where  an  indictment  charging  conspiracy  on  the  part  of  three  persons 
to  defraud  sets  forth  that  the  unlawful  agreement  between  the  three 
required  two  of  them  to  make  false  and  fraudulent  representations 
in  order  to  accomplish  the  common  unlawful  purpose,  and  that  they 
had  done  so,  it  is  not  necessary  that  the  indictment  should  all^;e 

Vol.  xxxvn.— 40. 
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that  the  third  defendant  knew  of  the  falsity  and  fraudulent  eharae- 
ter  of  luch  representations.    Id. 

36.  The  subject-matter  of  instructions  in  a  criminal  trial,  asked  bj  the 
accused  and  refused  by  the  court,  to  the  effect  that  the  jury  had  no 
right  to  make  an  inference  from  an  inf^ence,  and  that  a  certain 
allegation  of  the  indictment  was  material,  and  must  be  establisbed 
by  the  prosecution  beyond  a  reasonable  doubt  held  to  be  sufficiently 
covered  in  the  court's  charge  to  the  jury.    Id. 

86.  The  granting  of  a  motion  for  a  new  trial  mad^  by  one  of  several  de- 
fendants convicted  of  conspiracy  does  not  require  the  granting  of  a 
new  trial  as  to  the  other  defendants,  where  the  motion  is  granted  for 
errors  in  no  way  prejudicial  to  the  rights  of  such  other  defendants. 
Id. 

DAMAGES.    See  Eqxtitt,  5;  Railboads,  5;  Waters,  1. 

1.  A  person  injured  by  the  negligence  d  another  is  bound  to  exercise 

ordinary  care  to  render  the  injuries  no  greater  than  necessary,  but 
he  is  not  bound  to  take  every  possible  precaution  or  to  employ  the 
very  best  medical  skill.  He  must  exercise  the  ordinary  judgment 
and  care  which  persons  in  his  condition  are  ordinarily  capable  of 
exercising.    American  Realty  Ca  v.  Thompkins,  87. 

2.  A  special  instruction  asked  by  the  defendant  in  a  personal  injury  case 

is  properly  refused  when  to  the  effect  that  it  was  the  duty  of  the 
plaintiff,  as  matter  of  law,  to  undergo  an  operation  advised  by  her 
physician,  leaving  it  for  the  jury  to  determine,  as  matter  of  fact, 
whether  such  operation,  if  performed,  would  probably  have  resulted 
in  effecting  a  cure;  especially  where  the  operation  suggested  wouM 
have  been  an  unusual  one  and  attended  with  danger  to  life.    Id. 

DEATH.    See  Insubancb;  Pleaoinq,  L 

DECEDENTS'  ESTATE.    See  Dohioil,  1. 

DECEIT.    See  Equitt,  5. 

DECLARATION,  AMENDMENT  OF.    See  Pixadings,  6. 

DECREES.    See  Tbusts  and  Tbustees,  7,  8. 

DEEDS.    See  Feaudulbnt  Cokvetanois,  6-9;  Refobmatton  of  Instsu- 

MERTS. 

DELEGATION  OF  LEGISLATIVE  AUTHORITY.    See  Statutwi,  6,  6. 
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DICTIONARIES.    See  Evidencb,  7. 
DIMINUTION  OF  RECORD.    See  Appeal  and  Errob,  8. 
DIRECTION  OF  VERDICT.    See  Bbokebs,  6;  Tbiai^ 

DISCOVERY.  T 

1.  A  bill  in  equity  is  not  maintainable  as  calling  for  discoyerj,  merely 

because  it  alleges  that  books,  papers,  and  documents  necessary  to 
prove  the  complainant's  case  are  in  the  possession  of  the  defendant, 
as  such  documentary  evidence  can  be  procured  by  legal  process. 
<  Citing  sec.  1072,  D.  C.  Code  [31  Stat,  at  L.  1358,  chap.  864.])  Cur- 
riden  v.  Middleton,  568. 

2.  A  party  coming  into  equity  for  discovery  alone  must  allege  in  hit  bill 

of  complaint,  and  verify  the  allegation,  that  be  has  no  other  means 
of  proving  his  case.    Id. 

''DISREPUTABLE."     See  Attobnst  awd  Oliknt,  2. 

DISTRICT  OF  COLUMBIA.    See  Munioipal  Cobpobationb. 

DOMICIL. 

The  adjudication  of  the  domidl  of  a  decedent  by  the  probate  court  of 
a  foreign  jurisdiction,  involved  in  the  granting  by  that  court  of  let- 
ters testamentary  on  his  estate,  is  not  conclusive  of  the  fact  of 
domicil  in  the  proper  proceedings  in  the  courts  of  this  District,  or 
of  their  right  to  administer  such  of  the  estate  as  is  actually  within 
this  jurisdiction.  (Following  Overby  v.  Qorden,  13  App.  D.  C.  392, 
s.  c.  177  U.  S.  214,  44  L.  ed.  741,  20  Sup.  Ct.  Rep.  603;  and  citing 
Richmond  &  D.  R.  Co.  v.  Gorman,  7  App.  D.  C.  91.)  Magruder  v. 
Drury,  519. 

DRUGS.    See  AouLnatAiiON. 

1.  So  much  of  regulation  28,  promulgated  by  the  Secretaries  of  the  Treas- 
ury, of  Agriculture,  and  of  Commerce  and  Labor,  under  the  food 
and  drug  act  of  Congress  of  June  30,  1906,  as  names  the  derivativea 
of  the  drugs  enumerated  in  sec.  8  of  that  act,  is  valid,  but  that  part 
of  the  regulation  is  invalid,  as  an  attempted  addition  to  the  act 
itself,  which  requires  a  preparation  containing  a  derivative  of  any 
such  enumerated  drugs  to  be  so  labeled  or  branded  as  to  show  not 
only  the  quantity  or  proportion  of  the  named  derivative  contained 
in  the  preparation  as  required  by  that  section,  but  also  to  name 
the  drug  from  which  the  substance  in  question  is  derived.  United 
States  T.  Antikamnia  Chemical  Co.  343. 
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2.  Where  a  libel  under  the  food  and  drug  act  of  Congress  of  June  30, 
1906,  charged  that  a  drug  preparation  labeled  as  containing  a  speci- 
fied quantity  of  acetphenitidin,  but  as  containing  no  acetanilid, 
with  being  misbranded,  because  of  the  statement  in  the  label  that 
the  preparation  contained  no  acetanilid,  failed  to  expressly  charge 
that  acetphenitidin  contained  aoetanilid,  it  was  held  that  excep- 
tions to  the  libel  were  properly  sustained,  and  the  libel  was  dis- 
missed. 

DUE  PROCESS  OP  LAW.    See  Attobitet  and  Client,  1. 

EASEMENTS. 

Under  the  common  law  (which,  were  not  changed  by  statute,  is  in  force 
in  this  District,  sec  1,  D.  C.  Code,  31  Stat  at  L.  1189,  chap.  854), 
although  not  under  the  civil  law,  where  unusual  conditions  do  not 
exist,  an  upper  estate  has  no  natural  easement  in  the  lower  estate, 
to  discharge  over  the  latter  all  surface  water  flowing  or  accumu- 
lating on  the  upper;  and  the  lower  owner  is  not  bound  to  maintain 
natural  conditions  to  the  extent  of  taking  care  of  the  surface  water 
coming  from  the  land  above  him.  Baltimore  A.  Ohio  R.  Co.  v. 
Thomas,  255. 

ELECTION  BETWEEN  COUNTS.     See  Cbiminai.  Law,  29,  30. 

ELEVATORS. 

1.  One  who  ewns  and  controls  a  building  used  for  business  purposes,  and 

equipped  with  passenger  elevators,  is  a  carrier  in  the  transportation 
of  passengers  using  the  elevators  by  his  invitation,  and  while  he  is 
not  an  insurer  of  their  safety,  he  is  required  to  exercise  the  highest 
degree  of  care  and  diligence  for  their  safety;  and  it  is  doubtful  if 
there  is  any  known  method  of  conveyance  in  which  a  higher  degree 
of  care  is  required.    Munsey  v.  Webb,  185. 

2.  Where,  in  an  action  against  the  owner  of  a  building  equipped  with  ele- 

vators, for  the  death  of  a  business  occupant  of  the  building,  while  a 
passenger  on  one  of  the  elevators,  it  appeared  that  the  deceased,  who 
was  standing  about  the  center  of  the  moving  car,  suddenly  reeled  and 
fell,  and  his  head  protruded  through  the  open  car  door,  and  was 
caught  between  the  floor  of  the  car  and  the  underside  of  a  projecting 
floor;  that  no  jerk  or  jar  of  the  car  occurred  to  throw  deceased 
from  his  place;  that  his  fall  was  not  caused  by  any  act  of  the 
defendant,  or  his  employees,  or  from  any  defect  in  the  car  itself,  but 
that  the  projecting  floors  of  the  building  were  not  equipped  with 
flares  or  fenders  on  the  underside,  as  appeared  to  be  customary,  to 
guard  against  accident  by  deflecting  into  the  car  any  object  coming 
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in  contact  with  them;  that  the  collapsible  door  of  the  car  was  not 
closed ;  and  the  elevator  boy,  in  violation  of  his  instructions,  did  not 
have  his  arm  extended  across  the  open  door,  and  that  there  was  an 
emergency  brake  on  the  car  which  the  boy  testified  he  did  not 
know  how  to  operate,  and  which  he  had  not  been  instructed  how  to 
operate;  and  where  it  further  appeared  from  an  autopsy  that  the 
brain  and  heart  of  the  deceased  were  in  normal  condition,  and  there 
was  no  indication  of  apoplexy  or  a  condition  that  would  cause  a 
fatal  stroke, — it  was  held  that  whether  defendant's  negligence  was 
the  proximate  cause  of  the  death  of  the  deceased,  and  whether  the 
deceased  was  dead  before  his  head  was  caught  between  the  floor 
and  the  car,  were  questions  of  fact  for  the  jury.    Id. 

EMBEZZLEMENT.    See  Cbiminal  La.w,  1. 

EMINENT  DOMAIN.     See  Railboadb,  5. 

'^EMPLOYERS'  LIABILITY  ACT."    See  Master  and  Sebvaiit,  1-6. 

EQUITABLE  LIENS.    See  EQunr,  2,  8;  Tenants  in  Common,  1. 

EQUITY.  See  Appeal  and  Ebbob,  4;  Attobnet  and  Client,  3,  4,  5,  6; 
AuDiTOB,  1;  Cancelation  of  Instruments;  Disoovsbt;  Exbcutobs 
AND  Administbatobs,  2,  3;  Fbaudulent  Conveyances;  Infants,. 
1;  Judicial  Sales,  1,  2;  Laches,  1;  Notice,  1;  Pabtition,  1; 
Pabtnebship,  1-3;  Reformation  of  Instbuments;  Tenants  in 
Common,  1;  Tbusts  and  Tbustees,  1,  2-8. 

1.  Where  a  lease  provided  for  a  renewal  at  a  rental  equivalent  to  0  per 

cent  of  the  value  of  the  demised  land,  and  for  the  appointment  of 
appraisers  to  determine  the  value  of  the  property,  and,  the  landlord 
and  tenant  being  unable  to  agree  upon  appraisers,  the  tenant  brought 
suit  to  determine  the  value,  and  the  court,  without  objection  by  the 
defendant,  appointed  commissioners  to  appraise  the  value  of  the  prop- 
erty, such  procedure  was  adversely  criticized  by  this  court  in  an 
opinion  reversing  the  decree  based  upon  the  report  of  the  commis- 
sioners, and  it  was  suggested  that  the  lower  court  try  the  cause  in 
a  manner  conforming  to  usual  equity  procedure.  Shoemaker  Co.  v. 
Munsey,  95. 

2.  An  equity  court  has  jurisdiction  to  decree  an  equitable  lien  against  the- 

estate  of  a  bankrupt,  but  the  jurisdiction  resides  alone  in  the  bank- 
ruptcy court  to  make  distribution  of  the  entire  estate  of  the  bank- 
rupt. (Following  Crosby  v.  Ridout,  27  App.  D.  C.  481.)  Loving. 
V.  Moore,  214. 

3.  Where  a  trustee  in  bankruptcy  has  been  appointed  for  one  of  several 
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ownen  of  real  estate,  a  court  of  equity,  in  decreafag  partition  by 
■ale  of  the  property,  has  the  power  to  eatabliah  a  lien  upon  his  share 
of  the  proceeds  of  the  sale  in  favor  of  his  cotenants,  because  of  the 
oonyersion  to  his  own  use  of  the  rents  and  profits;  but  his  entire 
share  of  the  proceeds  of  sale  must  be  turned  over  to  the  trustee  in 
bankruptcy  for  distribution  by  the  bankruptcy  court,  which  court 
will  respect  the  claims  of  the  cotenants  and  accord  them  their  ri|^ts 
in  the  general  distribution  of  the  bankrupt's  estate.  ( Citing  Crosby 
T.  Ridout,  27  App.  D.  C.  481.)     Id. 

4.  Equity  looks  to  substance,  and  not  form,  and  will  not  lend  its  aid  to 
one  whose  sole  ground  for  seeking  such  aid  is  based  upon  a  tech- 
nicality.   Bride  ▼.  Baker,  231. 

6.  A  bill  in  equity  is  not  maintainable  for  the  mere  recovery  d  damages, 
although  it  all^;es  fraud  and  deceit  on  the  part  of  the  defoidant, 
as  the  complainant  has  an  adequate  remedy  at  law.  Curriden  v. 
Middleton,  568. 

ESTOPPEL.  See  JumoUL  Sales,  1;  Pabtnebship,  1;  Tbusts  and 
Tbustebb,  4. 

EVIDENCE.    See  Bnxs  ahb  Notbb,  1 ;  CBOOifAi.  Law,  4,  12-18,  31 ;  Dis- 

OOVEBT;     FkAUDULENT    CoirVETAITCKB,    2;     INSUBANOB,    4;     PaBTICEB- 

BHXP,  1-3;  PLBADiiro,  2;  Witness,  1. 

1.  Where,  in  an  equity  suit,  the  testimony  of  the  parties  differs  as  to 
what  the  books  of  account  of  a  business  which  are  in  eridence  show 
the  daily  receipts  of  the  business  to  have  been  for  a  period  of  sev- 
eral months,  it  is  not  inctunbent  upon  this  court  to  undertake  the 
work  of  an  expert  accountant  to  determine  whose  testimony  is  cor- 
rect.    Eureka  Dairy  Co.  v.  McSween,  1. 

£.  While  the  assessed  value  of  property  for  the  purpose  of  tazation  is  not 
competent  evidence  in  fixing  its  value  in  an  independent  proceeding, 
this  rule  does  not  extend  to  evidence  given  by  the  owner  of  the  prop- 
erty for  the  purpose  of  influencing  tax  officers  in  arriving  at  the 
proper  valuation  on  which  to  base  an  assessment  of  taxes.  Shoe- 
maker Co.  V.  Munsey,  95. 

3.  Where  the  issue  between  the  parties  to  a  suit  is  the  value  at  a  given 

time  of  certain  land  owned  by  one  of  them,  an  affidavit  made  by  the 
attorney  and  agent  of  the  owner,  filed  with  the  taxing  authorities 
about  two  years  before,  stating  the  value  d  the  property,  is  admis- 
sible against  the  owner  as  a  declaration  by  him  through  his  agent 
against    interest.     Id. 

4.  The  valuation  of  a  tract  of  land  by  a  commission  to  condemn  land  is 

inadmissible  as  evidence  in  an  equity  suit  involving  the  question  of 
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the  valuation  of  another  tract  of  land,  where  there  is  notion^  to  show 
Bimilarity  in  the  location,  improvements,  and  the  use  to  which  the 
two  tracts  are  to  be  put,  and  the  party  objecting  to  the  evidence  waav. 
not  a  party  to  the  condemnation  proceeding.    Id. 

5.  In  an  action  by  the  buyer  to  recover  money  deposited  under  a  contract 

to  purchase  land,  it  is  not  prejudicial  error  for  the  trial  court,  after 
the  buyer  has  testified  that  other  parties  had  agreed  to  join  him 
in  the  enterprise  to  permit  the  defendant  to  ask  him  the  location  of 
such  parties;  nor  is  it  error  for  the  court  to  admit  in  evidence,  on 
the  offer  of  the  defendant,  a  letter  written  by  the  plaintiff  to  the 
defendant  after  the  expiration  of  the  option  granted  by  the  con- 
tract, where  the  contents  of  the  letter  have  some  bearing  upon  the 
question  whether  an  objection  made  by  the  plaintiff  to  the  title  to 
the  land  was  made  in  good  faith;  and  it  is  not  reversible  error  to 
admit  in  evidence  the  reply  of  the  defendant  to  such  letter,  although 
it  is  not  material,  if  there  is  nothing  in  it  prejudicial  to  the  plain- 
tiff. Letters  written  by  the  plaintiff  to  the  defendant,  after  the 
expiration  of  the  option  granted,  and  containing  merely  self-serving 
declarations  of  the  plaintiff,  and  the  record  of  an  equity  suit  re- 
lating to  the  land  in  question,  and  commenced  after  the  expiration 
of  the  option,  are  properly  excluded  when  offered  by  the  plaintiff. 
Wynkoop  v.  Shoemaker,  268. 

6.  It  is  not  a  matter  of  common  knowledge,  of  which  the  court  will  take 

judicial  notice,  that  a  chemical  derivative  necessarily  contains,  or 
is  of  the  same  nature  as,  the  substance  whence  it  may  be  derived. 
United  States  v.  Antikamnia  Chemical  Go.  343.  ' 

7.  For  the  common  meaning  or  signification  of  the  term  "chemical  deriva- 

tive," this  court  examined  accredited  dictionaries  of  the  language, 
and  gave  the  definitions  contained  in  them.    Id. 

B.  Whether  the  addition  or  subtraction  of  elements  through  which  acet« 
phenitidin  may,  in  theory  or  in  practice,  be  derived  from  acetanilid, 
produces  such  a  chemical  change  of  substance  that  it  may  be  truly 
Baid  to  contain  no  acetanilid,  or  produces  a  substance  which  still 
contains  an  appreciable  quantity  or  proportion  of  the  same,  pre- 
sents a  question  of  fact  to  be  determined  on  the  evidence  of  wit- 
nesses skilled  in  chemistry,  and  not  a  question  of  law.    Id. 

II.  To  authorize  the  introduction  of  evidence,  an  issue  must  be  raised  in 
the  pleadings.     Id. 

EXAMINATIONS.    See  Physicians  and  Subgsons,  !• 

EXCISE.    See  Taxation,  1-4. 

EXECUTIVE  OFFICERS.    See  Bbibebt,  3,  4;  OmcEBS. 
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EXECUTORS  AND  ADMINISTRATORS.    See  Pleading,  6;  Tbusts  and 
Tbustees,  4. 

1.  In  Pennsylvania,  an  executor,  in  the  absenoe  of  objection  by  creditors, 

has  the  power  to  take  charge  of  the  assets  of  his  testator's  estate, 
and  execute  the  provisions  of  the  will  without  administration. 
United  SUtes  Trust  Co.  v.  National  Sav.  &  T.  Co.  296. 

2.  A  decision  of  the  supreme  court  of  Pennsylvania,  where  an  estate  was 

originally  administered,  that  the  sole  legatee  and  cestui  que  trust, 
and  not  an  administrator  of  the  deceased,  was  the  proper  party 
to  bring  suit  for  an  accounting  against  an  executor  and  trustee  un- 
der the  will,  after  payment  of  the  debts  of  the  estate,  is  conclusive 
on  this  court  in  a  similar  suit  by  an  ancillary  administrator  against 
the  legal  representatives  of  such  deceased  executor  and  trustee.  Id. 
8.  A  court  of  equity  here  will  not  allow  a  suit  to  be  prosecuted  in  the 
name  of  an  ancillary  administrator  in  order  to  permit  the  real  party 
in  interest  to  escape  the  effect  of  certain  releases  and  certain  judg- 
ments and  decrees  of  his  own  State,  in  which  State  the  matters  in 
controversy  have  been  already  litigated.    Id. 

EXPERT  EVIDENCE.    See  Evidence,  8. 

FALSE  PRETENSES.    See  Cbiminai.  Law,  1. 

FAMILY  SETTLEMENTS.    See  Contracts,  1,  2. 

FEES.    See  Commissions. 

FIREMEN.    See  Municipal  Cobporations,  1 ;  Pensions,  1,  2. 

FOOD.    See  Adulteration. 

An  information  in  the  police  court  of  the  District  of  Columbia,  under  the 
act  of  Congress  of  February  17,  1898  (30  Stat,  at  L.  246,  chap.  25), 
against  a  milk  dealer,  is  properly  quashed  by  that  court,  where  it 
charges  the  accused  with  furnishing  to  a  customer  "milk  which  was 
not  of  the  best  quality  of  milk  (to  wit,  milk  of  an  inferior  quality, 
in  that  the  said  milk  was  stale  or  dirty,  or  both  stale  and  dirty,  and 
which  contained  fecal  matter) ;  there  being  more  than  one  quality 
of  said  article  of  food  known  by  the  same  name,  without  the  said 
purchaser  having  requested  an  inferior  article  of  milk,  and  without 
notifying  the  said  purchaser  at  the  time  of  such  purchase  that  the 
said  milk  was  of  inferior  quality," — as  the  information  does  not 
directly  charge  that  there  is  more  than  one  quality  of  standard  and 
unadulterated  milk,  and  that  an  inferior  quality  was  delivered 
without  request  therefor  or  notification  that  it  was  of  such  an  in- 
ferior quality;  nor  does  it  show  that  the  milk  sold  was  an  adul- 
terated article  within  the  definitions  of  that  act.  Dist.  of  Col.  v» 
Thompson,  420. 
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FOOD  AND  DRUG  ACT.    See  Drugs,  1,  2, 
FOREIGN  RECEIVERS.     See  Gabnismhmirt,  1. 
FORGERY.    See  Cbiminai.  Law,  9,  10. 

FORMER  ADJUDICATION.    See  DoiaoiL,  1;  Res  Judicata. 
FRAUD.    See  Attobnet  and  Client,  5,  6;  Equitt,  6;  Fbaudulbnt  Con- 

TETANCE8;  LaOHSS,  1;   NOTECB,  1. 

FRAUDULENT  CONVEYANCES. 

1.  Quctre,  whether,  before  bringing  suit  to  set  aside  a  sale  as  fraudulent, 

and  to  recover  a  part  of  the  purchase  price  which  has  been  paid, 
it  is  incumbent  upon  the  purchaser  to  offer  to  place  the  seller,  aft 
far  as  practicable,  in  the  position  he  occupied  when  the  sale  waa 
made.    Eureka  Dairy  Co.  v.  McSween,  1. 

2.  Mere  suspicion  that  a  sale  was  fraudulent  is  not  sufficient  to  justify 

a  court  of  equity  setting  it  aside  at  the  suit  of  one  of  the  parties. 
The  evidence  must  leave  an  abiding  conviction  that  bad  faith  was- 
practised.     Id. 

3.  In  a  suit  by  the  purchaser  of  the  ice  cream  and  caf6  part  of  a  dairy, 

ice  cream,  and  caf6  business,  to  vacate  the  sale,  and  for  the  re- 
covery of  a  part  of  the  purchase  price  which  had  been  paid,  on  the 
ground  that  the  defendant  had  falsely  represented  the  profits  of  the 
part  of  the  business  sold  to  have  been  $150  a  month,  where  it  ap- 
peared, among  other  things,  that  the  books  of  account  had  been 
left  where  the  plaintiff  could  have  seen  them  if  he  had  so  desired; 
that  the  defendant  had  said  to  the  plaintiff's  son  that  as  the  books 
related  to  the  entire  business,  he  could  not  tell  what  the  profits 
were,  but  could  only  approximate  them;  that  while  the  plaintiff 
himself  testified  that  the  defendant  had  represented  the  profits 
to  have  been  $150  a  month,  he  further  testified  that  the  defendant 
told  him  he  could  only  approximate  the  expense,  and  it  would  be 
impossible  to  tell  from  the  books  what  he  was  making  out  of  each 
business;  and  the  defendant  denied  that  he  made  the  alleged  repre- 
sentations as  to  profits,  and  said  he  had  merely  told  the  plaintiff 
how  he  could  save  $150  a  month;  and  it  further  appeared  that  the 
place  where  the  business  was  conducted  was  closed  several  months 
after  the  purchase,  and  while  plaintiff  was  still  in  possession,  be- 
cause  of  the  smallpox:  it  was  held  that  the  evidence  could  properly 
form  the  basis  of  a  finding  of  nothing  more  than  that  the  defendant 
gave  expression  to  a  mere  opinion  as  to  the  condition  of  the  busi- 
ness he  was  selling;  and  a  decree  vacating  the  sale  was  reversed.. 
Id. 
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4.  Where  insolveiit  traders,  to  secure  a  debt  due  the  wife  of  one  ot  them, 
give  and  record  a  chattel  deed  of  trust  on  their  store  fixtures, 
license,  lease,  and  other  stock  in  trade  on  their  premises,  and  to 
be  placed  thereon,  reserying  the  right  to  retain  possession  until  de- 
fault, and  the  debt  mentioned  in  the  deed  in  trust  is  greater  than 
that  actually  owed,  and  the  grantors  thereafter  sell  part  of  the 
stock  in  trade,  but  do  not  apply  the  proceeds  of  sale  to  the  reduction 
of  the  debt  or  to  the  payment  of  their  other  creditors, — the  deed  of 
trust  is  not  fraudulent  as  matter  of  law,  but  the  question  as  to 
whether  it  is  a  fraud  upon  creditors  is  one  of  fact  for  the  jury. 
<  Citing  sec.  1120,  D.  C.  Code  [81  Stat,  at  L.  1368,  chap.  854],  pro- 
viding that,  in  fraudulent  conveyances,  ''the  question  of  fraudulent 
intent  shall  be  deemed  a  question  of  fact,  and  not  of  law.")  Marehe 
y.  Johnson,  36. 

^.  Sec  1120,  D.  C.  Code,  providing  that  the  question  of  intent  in  fraudu- 
lent  conveyances  shall  be  deemed  a  question  of  fact,  and  not  of  law, 
does  not  deprive  the  courts  of  the  rights  to  declare  an  instrument  to 
be  fraudulent  in  every  case  that  may  come  before  them.    Id. 

4.  The  statute  of  13  Eliz.  chap.  5,  relating  to  fraudulent  conveyances, 
{superseded  in  this  district  by  sec  1120,  D.  C.  Code,  31  Stat  at  L. 
1368,  chap.  864),  extends  its  protection  not  only  to  technical  credit- 
ors, but  also  to  those  whose  claims  and  denumda  consist  of  actions 
for  tort    Hopewell  v.  Wright,    247. 

7.  When  the  grantee  under  an  alleged  fraudulent  conveyance  has  shown 

the  payment  of  a  valuable  consideration,  the  burden  is  upon  the 
party  attacking  the  conveyance  to  show  that  such  grantee  had 
knowledge  of  the  fraudulent  intent  of  his  grantor.  (Following  Mori- 
mura  v.  Samaha,  25  App.  D.  C.  189.)     Id. 

8.  It  is  not  necessary  to  constitute  bad  faith  on  the  part  of  a  purchaser 

from  one  who  has  sold  his  property  to  defraud  creditors,  and  who 
has  paid  a  valuable  consideration,  that  he  either  actually  partici- 
pated in  the  scheme  to  defraud,  or  had  actual  knowledge  of  the 
fraudulent  intent  of  his  vendor.  Bad  faith  may  exist  where  the  facts 
and  circumstances  of  the  transaction  are  such  as  to  put  him  on  in- 
quiry. (Following  Morimura  v.  Samaha,  25  App.  D.  C.  189.)  Id. 
-9.  Where  the  defendant  in  an  action  at  law,  and  in  anticipation  of  a 
judgment  being  recovered  against  him,  and  after  a  bill  in  equity  by 
the  plaintiff  in  such  action  had  been  filed  against  him,  to  enjoin 
him  from  disposing  of  his  real  estate  to  avoid  payment  of  the  an- 
ticipated judgment,  sold  his  real  estate  worth  $5,400  for  $4,500,  and 
a  title  company  employed  by  the  buyer  examined  the  title  and  re- 
ported the  filing  of  the  equity  suit  and  advised  him  that  the  court 
was  without  jurisdiction  to  grant  the  relief  prayed  for  therein,  and 
ihat  the  title  was  good  in  the  seller;  and  the  buyer  prosecuted  no 
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further  inquiry,  but,  retting  entirely  upon  the  judgment  of  the  title 
company,  accepted  a  deed  of  the  property  and  paid  the  consideration, 
it  was  held  in  suit  by  the  plaintiff  in  the  action  at  law  after  he  had 
recovered  a  judgment,  to  set  aside  the  deed  as  fraudulent,  that  the 
grantee  had  actual  knowledge  of  the  pending  action  at  law,  of  the 
reduction  in  price  of  the  real  estate,  and  of  the  charges  made  in  the 
bill,  and  that  these  facts  and  circumstances  wer^  such  as  to  put  a 
man  of  ordinary  caution  upon  inquiry,  and  that  the  deed  was 
therefore  Toid  as  against  the  judgment  creditor.    Id. 

OARNISHMENT.    See  APPSiX  and  Ebbob,  2. 

A  demand  promissory  note  made  in  this  District,  and  payable  in  New 
York  city  to  the  order  of  a  trust  company  there,  becomes,  by  involun- 
tary transfer,  the  property  of  the  superintendent  of  banks  of  the 
State  of  New  York,  in  trust  for  the  benefit  of  the  creditors  and  stock- 
holders of  the  trust  company,  upon  the  superintendent  taking 
charge  of  its  assets  under  the  banking  laws  of  that  State;  and  if 
indorsed  by  the  superintendent  to  another  in  trust  for  the  trust 
company,  and  sent  by  the  indorsee  for  collection  to  a  bank  here, 
and  paid,  the  proceeds  are  not  subject  to  attachment  or  garnishment 
in  the  hands  of  the  bank  here,  at  the  instance  of  local  creditors. 
(Following  Jenkins  v.  Purcell,  29  App.  D.  G.  209,  9  L.R.A.(N.S.) 
1074.)     Union  Savings  Bank  v.  Carnegie  Trust  Go.  548. 

''GOOD  RECORD  TITLE."    See  Judicial  Sales,  2. 

OOOD  WILL.    See  Tbadbmabks,  9. 

OOVERNMENT  PROPERTY,  SALES  OF.    See  Sales,  1. 

GRAND  JL^RY.    See  Contempt,  1. 

HOMICIDE.    See  Cbiicinal  Law,  11-17. 

INDIANS.    See  Appeal  and  Ebbob,  8. 

Under  the  act  of  Congress  of  July  1,  1902  (32  Stat  at  L.  710,  chap. 
1375) ;  April  26, 1906  (34  SUt.  at  L.  137,  chap.  1876) ;  and  June  21, 
1906  (34  Stat,  at  L.  325,  chap.  3504),  relating  to  the  lands  and 
funds  of  the  Cherokee  tribe  of  Indians,  the  members  of  the  tribe  en- 
rolled for  allotment  as  of  September  1,  1902,  did  not  become  the 
owners  as  tenants  in  common  of  the  undivided  community  or  tribal 
property  to  the  exclusion  of  after-bom  members  of  the  tribe;  but 
control  was  retained  by  the  Federal  government  in  the  property 
until  such  time  as  the  enrolment  of  members  should  be  complete, 
and  until  final  dissolution  of  the  tribal  government.  Gritts  v. 
Fisher,  473. 
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INDICTMENT.  See  Appeal  ahd  Ebbob,  6,  7;  Bbibcst,  4;  CUMiifAL. 
Law,  2,  10,  29,  30,  33,  34;  Jxtdqmsnt,  1,  2. 

INFANTS.    See  Railboabs,  4. 

The  object  of  the  general  rule  deferring  the  act  of  aToidanoe  by  an  in- 
fant of  a  contract  made  by  him,  until  his  coming  of  age,  is  his  pro- 
tection ;  and  when  it  is  apparent  to  the  court  that  delay  will  work  in- 
jury to  the  infant,  the  power  of  repudiation  may  be  exercised  by  tbe- 
court  immediately.    Adriaans  v.  Dill,  50. 

IN  FORMA  PAUPERIS.    See  Pate3TT8,  6. 

INJUNCTION.    See  Appeal  and  Ebrob,  8;  Attobubt  asd  Cuknt,  3,  4;. 

REFOBMATIOlf  OF  InSTBUICBNTS. 

INSANITY.    See  Cbiminal  Law,  4. 

INSTRUCTIONS  TO  JURY.  See  Appeal  aito  Ebbob,  10-12;  Cbiminai, 
Law,  35;  Stbebt  Railboads,  7,  8;  Tbl^l,  11. 

INSTRUCTIONS  TO  JURY,  EXPRESSION  OF  COURT'S  OPINION  IN, 
See  Tbial,  10. 

INSURANCE. 

1.  A  provision  in  a  life  insurance  policy  that  the  insurer  will  not  be  bound 

unless  at  its  date  the  insured  is  in  sound  health,  and  that  it  is  void 
if  before  that  date  the  insured  has  had  certain  specified  diseases,  are- 
conditions  precedent  to  the  liability  of  the  insurer  on  the  policy, 
notwithstanding  a  statement  in  the  policy  that  the  application  upon 
which  it  is  written  "omits  the  warranty  usually  contained  in  ap- 
plications," and  no  other  provision  in  the  policy  contains  the  word 
"warranty."     Healy  v.  Metropolitan  Life  Ins.  Co.  240. 

2.  A  provision  in  a  life  insurance  policy  that  it  shall  be  ^'incontestable 

after  two  years,  except  for  fraud  or  misstatement  of  age"  is  incon- 
sistent with  a  provision  in  the  policy  that  if  the  age  of  the  insured 
is  not  correctly  given,  the  amount  paid  will  be  adjusted  according  to 
the  true  age,  and  also  with  provisions  in  the  policy  that  the  insurer 
shall  not  be  bound  if  the  insured  is  not  in  sound  health  at  the  date 
of  the  policy,  and  that  it  will  be  void  if  before  that  time  the  insured 
has  had  any  of  certain  specified  diseases;  and  if  the  insured  is  not 
in  good  health  at  the  date  of  the  policy  or  has  suffered  from  any  of 
such  diseases,  the  policy  is  voidable  on  those  grounds  for  two  years, 
but  is  incontestable  thereafter,  except  for  fraud.  Id. 
8.  Under  the  guise,  of  requiring  proofs  of  death,  an  insurance  company 
may  not  compel  a  claimant  to  procure  and  introduce  in  evidence  in 
an  action  on  one  of  its  policies,  proofs  of  health.    Id. 
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4.  Where,  in  an  action  on  a  life  insurance  policy,  the  plaintiff  agrees  at 
the  trial  that  the  proofs  introduced  shall  be  considered  as  part  of 
the  proofs  of  death,  he  is  bound  by  them  to  the  extent  of  their  dis- 
closures, except  as  such  disclosures  may  be  modified  by  the  oral  testi- 
mony. ( Following  Griffith  v.  Metropolitan  L.  Ins.  Co.  36  App.  D.  C. 
'     8.)      Id. 

X».  Where  a  policy  of  life  insurance  provides  that  the  company  shall  not 
be  bound  unless  the  insured  was  in  sound  health  at  the  date  of  the 
policy,  and  that  the  policy  shall  be  void  if  before  its  date  the  in- 
sured had  suffered  from  pulmonary  disease,  and  the  insured  died  of 
tuberculosis  about  ten  months  after  the  date  of  the  policy,  it  was 
held,  in  an  action  on  the  policy,  that  the  evidence  was  such  as  to  re- 
quire the  case  to  be  submitted  to  the  jury  upon  the  question  whether 
the  insured  was  free  from  disease  and  in  sound  health  at  the  date  of 
the  policy.    Id. 

INTENT  AS  A  QUESTION  OF  FACT.  See  Ij^baudulent  Conveyances, 
4,6. 

INTERSTATE  COMMERCE.    See  Tebbttobies,  1. 

INTERSTATE  COMMERCE  COMMISSION.    See  Mawdamus,  1,  3;  Raii^ 

BOADS,  6,  7. 

The  Interstate  Commerce  Commission  has  no  power  to  enter  judgments 
and  decrees,  such  as  belongs  to  courts  of  general  jurisdiction.  Its 
acts  are  administrative,  and  not  judicial.  U.  S.  ex  rel.  Humboldt 
S.  S.  Co.  V.  Interstate  Commerce  Commission,  266. 

INTERVENTION.    See  Appeal  and  Ebbob,  13. 

INVENTIONS.    See  Patents. 

JOINDER  OF  COUNTS.    See  Cbiminal  Law,  2,  8. 

JOINT  TENANTS.    See  Tenants  in  Common. 

JOINT  TORT  FEASORS,  ACTION  AGAINST.    See  Pleadino>  1, 

JUDGMENT.    See  Intebstate  Commebcb  Commission. 

1.  On  a  motion  in  arrest  of  judgment,  on  the  ground  that  the  indictment 
does  not  sufficiently  describe  the  offense  charged,  defects  or  imper> 
factions  in  matter  of  form  only,  not  tending  to  the  prejudice  of  the 
accused,  will  not  be  considered.  (Citing  sec.  1025,  U.  S.  Rev.  Stat., 
U.  S.  Comp.  Stat.  1901,  p.  720.)     Dufour  v.  United  Stotes,  497. 
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2.  While  the  statement  in  an  amplication  by  one  under  indictment,  for  a 
speedy  trial,  that  he  did  not  intend  to  demur  to  the  indictment  or 
to  enter  any  other  plea  than  that  of  not  guilty,  will  not  predude 
him  from  afterwards  taking  advantage  of  a  defect  in  the  indictment 
on  a  motion  in  arrest  of  judgment,  the  court  is  at  liberty  to  aw- 
Bider  such  statement  on  the  hearing  of  such  a  motion,  in  determin- 
ing whether  any  alleged  informality  or  ambiguity  in  the  indictment 
operated  to  his  prejudice.    Id. 

JUDICIAL  NOTICK    See  EvmBifCB,  6;  Pleadino,  2. 

JUDICIAL  SALES. 

1.  A  party  admittedly  liable  for  costs  for  which  a  judgment  has  been  ren- 

dered against  another  person,  and  who  permits  a  marshal's  sale  in 
satisfaction  of  such  judgment  to  be  made  of  land  belonging  to  him, 
but  the  title  to  which  was  in  such  other  person  until  two  days  before 
the  sale,  when  it  was  conveyed  to  him,  cannot  maintain  a  bill  in 
equity  to  set  aside  the  sale  and  the  marshaPs  deed  thereunder  to 
the  judgment  creditor,  merely  because  the  latter  knew  that  the 
property  belonged  to  him  and  he  recorded  his  deed  before  the  sale; 
and  it  is  immaterial,  in  the  absence  of  any  allegation  of  fraud,  what 
amount  of  money  was  realised  from  the  sale.  (Citing  American 
Sav.  Bank  v.  Eisminger,  35  App.  D.  C.  51.)     Bride  v.  Baker,  231. 

2.  While  a  purchaser  of  land  at  a  judicial  sale  under  ordinary  conditions 

will  not  be  compelled  to  accept  a  title  that  is  not  good  (citing  Mc* 
Caffrey  v.  Little,  20  App.  D.  C.  116),  he  will  be  required  to  accept 
the  title  if  it  is  good  by  adverse  possession,  although  such  a  title 
is  not  what  is  called  a  good  record  title  (citing  Block  v.  Ryan,  4 
App.  D.  C.  283).    March  v.  Kenyon,  574. 

JURY,  QUESTIONS  FOR.    See  Questions  iob  Juet. 

LACHES. 

Where  illiterate  parties  living  in  another  city,  on  learning  of  the  true 
meaning  of  a  contract  and  a  deed  of  trust  securing  it,  on  their  in* 
terest  in  au  estate  in  this  District,  executed  by  them  about  nine 
years  before  as  the  result  of  fraudulent  representations  made  to 
them,  immediately  took  steps  towards  bringing  suit  to  set  aside  the 
instruments  as  fraudulent,  and  commenced  the  suit  within  a  year 
of  their  discovery  of  the  fraud,  it  was  held  that  they  were  not  guilty 
of  laches.  (Following  Qeorge  v.  Ford^  36  App.  D.  C.  315.)  Adria- 
ana  v.  Dill,  59. 
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LANDLORD  AND  TENANT.    See  Affidavits  of  DErsifSB,  1;  Equht,  1. 

1.  Where  the  renewal  clause  of  a  lease  provides  for  the  appraisement  of 

the  demised  property  for  the  purpose  of  determining  what  th^  rent 
shall  be  during  the  renewal  period,  and  that  until  the  appraisement 
shall  be  made  the  rent  shall  continue  at  the  old  rate,  and  the  partiea 
being  unable  to  agree  upon  appraisers,  one  of  them  brings  suit  for 
the  purpose  of  having  an  appraisement  judicially  made,  the  tenant  la 
entitled  to  pay  rent  at  the  old  rate  until  the  date  of  the  entry  of 
the  final  decree  on  the  report  of  the  appraisers  appointed  by 
the  court  fixing  the  new  rate.     Shoemaker  v.  Munsey,  95. 

2.  An  objection  by  a  tenant  made  in  his  affidavit  of  defense  in  an  action 

by  his  landlord,  a  corporation,  to  recover  possession  of  demised  prop- 
erty, is  insufficient,  which  is  to  the  effect  that  the  name  of  the  cor- 
poration was  signed  to  the  notice  to  quit  by  its  attorney.  Pulliam 
V.  Capital  Traction  Co.  301. 

LEADING  QUESTIONS.    See  Patents,  38;  Witnessks,  L 

LEASE.    See  Landlobd  and  Tenant. 

LICENSEES.    See  Railboads,  2,  3. 

LICENSES.    See  Physicians  and  Subgbons,  1. 

LIENS.    See  Bankbuptct,  1;  Equity,  2,  3;  Tenants  in  Common,  1. 

LIFE  INSURANCE.    See  Insurance. 

LIMITATION  OP  ACTIONS.    See  Pleading,  6. 

MANDAMUS.     See  Abmt  and  Navy,   1;    Patents,   29;    Pensions,   1;. 
Physicians  and  Suboeons,  1;  Public  Lands,  2. 

1.  The  supreme  court  of  the  District  of  Columbia  has  jurisdiction  to  issue 

the  writ  of  mandamus  to  compel  the  performance  of  a  duty  purely 
legal,  and  in  which  no  act  of  judgment  is  involved,  by  an  official 
board  or  commission  of  the  Federal  government,  such  as  the  Inter- 
state Commerce  Commission.  U.  S.  ex  rel.  Humboldt  S.  S.  Co.  v. 
Interstate  Commerce  Commission,    266. 

2.  The  writ  of  mandamus  will  lie  to  require  an  inferior  court  to  assume 

jurisdiction  of  and  decide  a  matter  within  its  jurisdiction  and 
pending  before  it  for  judicial  determination,  but  the  writ  will  not 
issue  to  control  its  decision;  and  where  the  question  of  jurisdiction 
is  a  peremptory  one,  enjoined  by  law,  it  is  immaterial  that  the 
officer,  board,  or  tribunal  may  ha^e  granted  a  hearing  before  decid- 
ing that  issue.    Id. 
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Z.  Mandamus  by  the  supreme  court  of  the  District  of  Columbia  will  lie 
to  compel  the  Interstate  Commerce  Commission  to  take  jurisdiction 
and  act  upon  an  application  by  a  carrier  to  establish  through  routes 
and  joint  rates  between  its  steamship  lines  in  Alaska  and  certain 
other  carriers,  operating  in  that  territory,  where  the  Commission, 
after  hearing  testimony  and  arguments,  dismissed  the  application 
upon  the  ground  that  Alaska  is  not  a  territory  of  the  United  States, 
and  that  it  therefore  had  no  jurisdiction  in  the  premises,  and  denied 
a  petition  for  a  rehearing.     Id. 

4.  Mandamus  is  an  extraordinary  writ  that  may  be  granted  by  courts  to 

enforce  a  ministerial  duty  plainly  defined  and  required  by  law.  It 
cannot  be  used  to  serve  the  purpose  of  an  ordinary  suit,  or  to  oper- 
ate as  a  writ  of  error.    U.  S.  ex  rel.  Todd  v.  Gongwer,  555. 

5.  Where  the  duty  to  be  performed  is  judicial  in  its  nature,  the  courts 

may  be  invoked  to  compel  the  reception  and  consideration  of  the 
claim,  demand,  or  action;  that  is,  the  taking  of  jurisdiction,  and 
the  grant  of  an  opportunity  for  hearing  in  a  proper  case;  but  the 
courts  cannot  direct  the  officer  in  the  decision  that  he  may  render 
after  taking  jurisdiction.  Id. 
a,  A  writ  of  mandamus  cannot  be  made  to  take  the  place  of  an  appeaL 
U.  S.  ex  rel.  Lang  v.  Moore,  493. 

MARSHAL'S  SALES.    See  Judicial  Sales,  1. 

MASTER  AND  SERVANT. 

1.  McNamara  v.  Washington  Terminal  Co.  35  App.  D.  C.  230,  referred  to. 

McNamara  v.  Washington  Terminal  Co.  384. 

2.  Hyde  v.  Southern  R.  Co.  31  App.  D.  C.  466,  referred  to,  which  upheld 

the  constitutionality  of  the  employer's  liability  act  of  Congress  of 
1906  (34  Stat,  at  L.  232,  chap.  3073,  U.  S.  Comp.  Stat.  Supp.  1909, 
p.  1148),  so  far  as  it  applies  to  the  District  of  Columbia.    Id. 

3.  The  application  of  the  employer's  liability  act  of  Congress  to  the  Dis- 

trict of  Columbia,  so  far  as  it  grants  a  right  of  action  to  employees, 
or  as  it  applies  to  common  carriers  operating  exclusively  within  the 
District,  and  not  forming  part  of  an  interstate  system,  is  not  de- 
pendent upon  the  right  of  Congress  to  legislate  under  the  commerce 
clause  of  the  Constitution,  but  to  the  power  of  Congress  to  legislate 
generally  for  the  District.     Id. 

4.  The  employers'  liability  act  of  Congress  is  for  the  protection  of  em- 

ployees against  the  reckless  and  careless  negligence  of  fellow  serv- 
ants, but  it  possesses  a  broader  and  higher  object,  namely,  to  re- 
quire companies  engaged  in  the  business  of  common  carriers  to  ex- 
ercise the  highest  care  in  the  selection  of  their  employees  and  in  the 
use  of  approved  equipment,  in  order  that  the  agencies  of  commerce 
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may  be  operated  not  only  with  the  greatest  degree  of  safety  to  the 
men  employed,  but  that  people  and  property  may  be  transported 
without  loss  or  injury;  and  it  should  be  liberally  construed  in  order 
that  the  intention  of  Ck>ngress  may  be  made  effective.    Id. 

d.  The  Washington  Terminal  Company,  which  exclusively  manages,  oper- 
ates, and  controls  all  steam  railroad  passenger  traffic  entering  into 
and  leaving  the  city  of  Washington,  while  within  the  zone  occupied 
by  its  station  and  tracts,  is  engaged  in  interstate  commerce,  and  is 
a  common  carrier  within  the  meaning  of  the  employer's  liability 
act  of  Congress,  and  may  be  liable  as  such  to  one  of  its  employees 
for  the  negligence  of  a  fellow  servant.    Id. 

MILK.    See  Food,  1. 

MISBRANDING  OF  DRUGS.    See  Dbuos,  1,  2. 

MISCONDUCT  OF  COUNSEL.    See  Criminal  Law,  18,  82. 

MISJOINDER  OF  PARTIES.    See  Appeal  and  Ebbob,  4. 

MISTAKE.    See  Abmt  and  Navt,  1 ;  Ofticebs,  2. 

MOTION  FOR  NEW  TRL^.    See  Cbiminal  Law,  86. 

MOTIVE.    See  Cbiminal  Law,  33,  14. 

MULTIFARIOUSNESS.    See  Appeal  and  Ebbob,  4. 

MUNICIPAL  CORPORATIONS. 

1.  Qucere,  whether  the  commissioners  of  the  District  of  Columbia  have 

power  to  dismiss  a  fireman  from  the  service  of  the  municipal  fire 
department  without  the  notice  and  hearing  provided  for  by  their 
own  rules,  which  are  given  the  force  of  law  by  statute.  Rudolph  v. 
Mosheuvel,  76. 

2.  Moneys   received  by  the  Commissionere  of  the   District  of  Columbia 

from  citizens,  for  street  improvements,  are  not  public  moneys  in  a 

legal  sense.    Such  transactions  are  between  the  individuals  holding 

the  office  of  Commissioner  and  the  citizens  who  advance  the  money. 

District  of  Columbia  v.  Petty,  166. 
8.  The  Auditor  of  the  District  of  Columbia  is  not,  under  an  existing  law, 

the  custodian  of  money  received  by  the  District  of  Columbia  from 

citizens  for  street  and  other  improvements.    Id. 
4.  The  Commissioners  of  the  District  of  Columbia  are  executive  officers, 

who,  in  the  exercise  of  their  supervisory  power  over  the  findings 
VoL  XXXVn.— 41. 
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of  the  police  trial  board,  perform  a  function  judicial  in  its  natore; 
but  the  procedure  on  appeal  to  them  from  the  trial  board  ia  not 
neceeaarily  that  which  obtains  in  the  case  of  appeals  to  regular 
eourts  of  appeal,  bat  depends  upon  the  proyiaiona  of  the  statute 
gOYeming  the  particular  case.  (Following  United  States  ex  reL 
Wedderbum  v.  Bliss,  12  App.  D.  C.  486.)  Rudolph  t.  United  State* 
«z  rel.  Gillott,  455. 

5.  On  an  appeal  by  a  policeman  from  a  finding  of  the  police  trial  board,  to 
the  Commissioners  of  the  District  of  Columbia,  the  Conunissioners, 
and  not  the  policemen,  have  a  right  to  elect  whether  the  appeal 
shall  be  submitted  orally  or  in  writing;  and  where  the  Commission' 
ers  have  directed  such  an  appeal  to  be  submitted  in  writing,  man- 
damus upon  the  relation  of  the  policeman  will  not  lie  to  compel 
them  to  hear  the  appeal  orally.  (Construing  paragraph  5  of  the 
act  of  Congress  of  June  8,  1906,  34  Stat,  at  L.  221,  chap.  3056,  and 
the  regulations  theretofore  promulgated  by  the  (Commissioners  as  to 
the  manner  of  taking  appeals  from  the  findings  of  the  police  trial 
board.)    Id. 

MUNICIPAL  ORDINANCES.    See  Plbawko,  2-4;  Statutob,  1-3,  10. 

MURDER.    See  Cbiminal  Law,  11-17. 


NEGLIGEN(}E.    See  Damages,  1,  2;  Elevatobs,  1,  2;  Mastbs  aud  Sb;t* 
ANT,  4,  5;  Pleading,  1;  Raolboads,  1,  S,  4;  Stbebt  Railboads,  1-8. 

1.  If  the  jury  can  fairly  find  from  the  evidence  that,  without  o<»tributory 

negligence  on  the  part  of  the  injured  person,  the  neglect  of  %  statu- 
tory duty  was  the  proximate  cause  of  the  injury,  negligence  exista 
as  matter  of  law.  (Following  Capital  Traction  Co.  v.  Apple,  34 
App.  D.  C.  567.)     Ewing  v.  Chase,  53. 

2.  The  proximate  cause  of  an  injury  is  ordinarily  a  question  of  fact  for 

the  jury.  If  there  are  no  circumstances  from  which  a  jury  can  rea- 
sonably find  that  the  negligence  of  the  defendant  was  the  proximate 
cause  of  the  injury,  the  question  is  one  for  the  court.  If  the  facts  are 
such  as  to  cause  reasonable  minds  to  differ,  the  question  ia  amt  far 
the  determination  of  the  jury.    Munsey  v.  Webb,  186. 


NE(K>TIABLE  INSTRUMENTS.    See  Bills  and  Nothl 
NEW  TRIAL.    See  Criminal  Law,  36. 
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NOTICE.  See  FEAUDtJLENX  Conveyances,  8,  9;  Jxn>ioiAL  Notice;  Ju- 
dicial Sales,  1;  Municipal  Cobpobations,  1;  Pleadino,  2;  Street 
Railboadb,  2. 

One  who  practises  bad  faith  will  not  be  permitted  to  invoke  the  doc- 
trine of  constructive  notice  in  aid  of  his  wrongdoing,  unless  negli- 
gence on  the  part  of  the  injured  party  has  supervened.  Adriaans  t. 
Dill,  69. 

NOTICE  TO  QUIT.  See  AmDAvrrs  or  Detbnse,  1;  Landuad  and  Ten- 
ant, 2. 

OBJECTIONS  AND  EXCEPTIONS.    See  Patents,  88;  Tiial,  11. 

OFFICERS.  See  Abmt  and  Navt,  1;  Beibebt,  1;  Intbbstate  Com- 
mebce  Commission;  Mandamus,  1-6. 

1.  A  general  power  of  appointment  to  an  executive  ofBce  or  employment 

carries  with  it  the  implied  power  to  discharge  the  appointee  with- 
out notice  or  hearing;  and  any  restriction  upon  the  power  must  be 
created  by  positive  provisions  of  the  law.  Rudolph  v.  United  States 
ex  rel.  Gillott,  466. 

2.  QwBre,  whether  the  accounting  officers  of  the  Treasury  Department  have 

the  power  to  reopen  and  review  the  decisions  of  their  predecessors, 
except  when,  by  reason  of  mistake  or  ignorance  of  fact,  it  would 
be  clearly  inequitable  and  unjust  that  the  decision  should  stand. 
U.  S.  ex  reL  Todd  v.  Oongwer,  666. 

OPINIONS  AS  EVIDENCE.    See  Cbiminal  Law,  31. 

OPTIONS.    See  Bbokebs,  1. 

PARTIES.  See  Appeal  and  Ebbob,  4, 13;  Bills  and  Notes,  2;  Exbouiob& 
AND  Administbatobs,  2,  3. 

PARTITION.    See  Equity,  3;  Tenants  in  Common,  1. 

While  a  bill  for  partition  cannot  be  made  the  means  of  trying  a  dis- 
puted title,  jurisdiction  will  be  entertained  of  a  suit  in  equity  against 
an  executrix  and  widow,  for  the  sale  of  land  and  division  of  the 
proceeds  among  the  heirs,  without  dower  to  the  widow,  where  there 
are  no  disputed  questions  of  fact,  the  real  question  involved  being 
the  interpretaticMi  of  the  will,  and  no  objection  to  the  jurisdiction  is- 
made  by  the  parties.    Taylor  v.  Leesnitser,  366. 

PARTNERSHIP.    See  Tbadbmabks,  9. 

1.  Where  parties  advertise  as  partners  and  use  a  partnership  name,  they 
beoome  partners  by  estoppel  as  to  third  persons  dealing  with  thens 
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on  the  faith  of  such  representations,  but  as  between  themselves  their 
relations  as  partners  depend  upon  contract  express,  or  reasonably 
to  be  implied  from  all  of  the  circumstances;  and  when  one  of  the 
parties  alleges  the  existence  of  a  general  partnership,  the  burden  of 
proof  is  upon  him  to  so  show.    Smith  v.  Lancaster,  25. 

2.  On  an  appeal  by  the  plaintiff  from  a  decree  based  upon  a  finding  of 

fact  that  a  general  partnership  did  not  exist  between  the  plaintiff 
and  the  defendant,  this  court  affirmed  the  decree,  although  in  doubt 
as  to  whether  the  evidence  showed  that  the  plaintiff  had  been  fairly 
treated  by  the  defendant,  the  court  not  being  satisfied  that  the 
plaintiff  had  discharged  the  burden  upon  him  of  showing  that  a 
general  partnership  existed.     Id. 

3.  In  a  suit  for  the  dissolution  of  an  alleged  partnership,  in  which  the 

plaintiff  alleged,  and  the  defendant  denied,  the  existence  of  a  gen- 
eral partnership;  the  evidence  was  reviewed,  and  the  decree  dis- 
missing the  bill  affiiyned.    Id. 

PATENTS. 

I.  Appeals. 
II.  Abandonment  and  Concealment. 

III.  Patentabilitt. 

IV.  Reissue. 

V.  In  General. 
VI.  Intebfebence. 

(a)  In  gener<U. 

(b)  Conceptiony  Disclosure  and  Reduction  to  Practice, 

(c)  Diligence, 

(d)  Specifications  and  claims^ 

I.  Appeals. 

1.  Where  each  of  the  parties  to  an  interference  has  been  granted  a  patent 
and  an  interference  is  declared  on  a  reissue  application  of  the  first 
patentee,  embodying  the  claims  of  the  other's  patent,  and  not  chan- 
ging the  description  of  the  applicant's  original  application,  this  court 
on  an  appeal  from  a  decision  of  the  Commissioner,  awarding  priority 
to  the  applicant  for  the  reissue,  has  no  power  or  jurisdiction  to  de- 
termine whether  a  statutory  bar  of  intervening  rights  exists  against 
the  granting  of  a  reissue  patent  to  such  applicant.  (Reconsidering 
Skinner  v.  Carpenter,  36  App.  D.  C.  178,  and  construing  sec.  4904, 
Rev.  Stat.  U.  S.  Comp.  Stat.  1901,  p.  3389,  and  citing  Allen  v. 
United  States,  26  App.  D.  C.  8,  s.  c.  203  U.  S.  476,  61  L.  ed.  281, 
27  Sup.  Ct.  Rep.  141;  Kreag  v.  Geen,  28  App.  D.  C.  437;  Burson 
▼.  Vogel,  29  App.  D.  C.  388;  Gueniffet  ▼.  Wictorsohn,  30  App.  D.  C. 
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432;  Re  Fullagar,  32  App.  D.  C.  222;  Lecroix  v.  Tyberg,  33  App.*D. 
C.  586;  and  distiDguishing  Podlesak  v.  Mclnnerney,  26  App.  D.  C. 
405.)      Norling  v.  Hayes,   169. 

8.  Where  the  Commissioner  of  Patents  has  held  in  an  interference  that 
the  application  of  one  of  the  parties  does  not  constitute  a  construc- 
tive reduction  to  practice  because  the  applicant  has  made  material 
changes  in  it  after  execution,  and  awards  priority  of  invention  to 
the  other  party,  this  court  has  no  power,  on  appeal,  to  permit  the 
applicant  to  strike  out  such  new  matter,  and  restore  the  application 
to  the  condition  in  which  it  was  when  the  applicant  executed  it. 
Lindstrom  v.  Ames,  365. 

5.  Where  all  of  the  tribunals  of  the  Patent  Office  concur  on  questions  of 

fact  in  an  interference  case,  this  court  is  not  disposed  to  disturb  their 
conclusions  on  an  appeal  from  a  decision  of  the  Commissioner  of 
Patents,  unless  error  is  clearly  apparent.  Mclntire  v.  Perry,  372. 
4.  Although  on  an  appeal  from  a  decision  of  the  Commissioner  of  Pat- 
ents, rejecting  some  of  an  applicant's  claims,  this  court  may  be  of 
opinion  that  the  invention  of  the  appellant  is  not  patentable,  the 
court  can  do  no  more  than  affirm  the  decision,  having  no  right  to 
disturb  the  allowed  claims.  To  reverse  the  decision  would  be  to 
enlarge  the  error  of  the  Patent  Office.  (Distinguishing  Re  Luten,  32 
App.  D.  C.  699.)     In  re  Luten,  379. 

6.  In  the  exercise  of  his  functions,  the  decisions  of  the  Commissioner  of 

Patents  in  the  matter  of  applications  for  patents  and  interferences 
between  applicants  affect  private  as  well  as  public  interests.  In  such 
decisions,  he  exercises  a  function  judicial  in  its  nature,  and  for  that 
reason  statutes  authorizing  appeal  therefrom  to  the  courts  are  with- 
in the  power  of  Congress.  (Citing  United  States  ex  rel.  Bemardin 
V.  Seymour,  10  App.  D.  C.  294.)  In  re  Mattuluth,  410. 
i.  The  act  of  Congress  of  June  25,  1910  (36  Stat,  at  L.  866,  chap.  435), 
amending  sec.  1  of  the  act  of  Congress  of  July  20,  1892  (27  Stat, 
at  L.  252,  chap.  209,  U.  S.  Comp.  Stat.  1901,  p.  706),  and  allowing 
appeals  and  writs  of  error  from  United  States  courts  to  circuit 
courts  of  appeal  to  be  prosecuted  in  forma  pauperis  upon  certain 
conditions  therein  prescribed,  does  not  apply  to  an  appeal  to  this 
court  from  a  decision  of  the  Commissioner  of  Patents  in  an  inter- 
ference proceeding;  and  a  motion  to  so  prosecute  such  an  appeaf 
will  be  denied.  (Citing  McGrane  v.  McCann,  2  App.  D.  C.  221.) 
Id. 

7.  The  action  of  the  appellant  in  a  patent  appeal,  condemned  as  an  abuse 

of  the  privilege  accorded  him,  where,  after  obtaining  leave  to  file  a 
supplemental  brief  for  the  purpose  of  further  elucidating  the  one 
question  involved  on  the  appeal,  he  devoted  a  considerable  portion 
of  the  brief  to  a  criticism  of  the  Patent  Office.  In  re  Tallmadge, 
690. 
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8.  Concurrent,  adyerse  decisions  of  the  Patent  Offiee  impose  a  serious  bur- 

den upon  the  losing  party  on  an  appeal  by  him  to  this  oourt. 
Ruping  ▼.  Lowiy,  311. 

II.  Abandonment  and  Conobalment. 

9.  An  inventor  who  designedly,  and  with  a  view  to  applying  his  invention 

indefinitely  and  exclusively  to  his  own  use  and  profit,  withholds  it 
from  the  public,  does  not  come  within  the  protection  and  policy  of 
the  patent  laws.    Dieckmann  v.  Brune,  399. 

ni.  Patentabiutt. 

10.  The  object  of  the  patent  laws  is  to  secure  to  the  inventor  the  full  rewards 

of  his  invention;  and  he  is  not  limited  to  the  use  of  one  specific 
substance,  but  his  patent  covers  all  known  equivalents.  In  re  Ellis, 
203. 

11.  In  compositions  of  matter,  substances  which,  at  the  granting  of  the 

patent,  were  known  as  capable  of  serving  the  same  purpose  in  the 
composition  as  the  ingredients  actually  employed,  become  thereby 
their  chemical  equivalents;  but  the  specifications  and  claims  must  be 
broad  enough  to  cover  them.    Id. 

12.  The  claims  of  a  patent  must  be  construed  in  the  light  of  its  specifica- 

tions and  drawings,  and  may  be  limited,  but  not  enlarged,  by  them. 
Id. 

13.  The  range  of  equivalents  depends  upon  the  nature  and  extent  of  the 

invention.  If  it  be  broad  and  primary,  the  range  of  equivalents  will 
be  likewise  broad;  if  it  be  but  an  improvement  over  the  prior  art, 
the  range  of  equivalents  will  be  correspondingly  restricted.    Id. 

14.  Where  there  is  a  serious  doubt  left  in  the  mind  of  this  court,  such 

doubt  should  be  resolved  in  favor  of  the  applicant  for  a  patent;  be- 
cause, if  his  application  be  denied,  he  is  not  in  a  position  to  go  into 
court  and  attempt  to  enforce  a  lawful  monopoly.  (Following  Re 
Schraubstadter,  26  App.  D.  C.  331.)     Id. 

16.  A  patentee  is  not  obliged  in  his  specifications  to  state  all  the  known 
equivalents  of  the  materials  used  by  him.    Id. 

16.  On  an  appeal  from  a  decision  of  the  Commissioner  of  Patents  rejecting 
certain  claims  in  an  application  for  a  patent  for  finish  removers,  it 
was  heldf  reversing  such  decision,  that  the  expression  "a  liquid  finish 
solvent,  ketonic  derivative  of  a  cyclic  CH^  hydrocarbon,"  used  in  the 
appealed  claims,  meant  only  such  ingredients  as  were  the  known 
equivalents  of  those  specified  in  appellant's  application,  or  whidi 
could  be  ascertained  to  be  such  by  those  skilled  in  the  art  without 
the  exercise  of  invention;  and  that,  in  view  of  the  fact  that  no  other 
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phraseology  could  be  employed  to  accord  to  appellant  the  protection 
to  which  he  was  entitled;  that  the  Bubstancee  embraced  in  the  class 
claimed  were  generally  capable  of  accomplishing  the  purpose  of  the 
invention;  and  that  the  claims  must  be  construed  in  the  light  of  the 
specification,  and,  if  neoeseary,  be  limited  by  it, — the  claims  should 
be  allowed.    Id. 

17.  Where  an  application  for  a  patent  for  a  finish  remover  covered  a  compo- 
sition having  acetone  as  one  of  its  ingredients,  without  referring  to 
any  equivalent  for  it,  and  five  years  after  the  filing  of  the  appli- 
cation, during  which  time  the  finish-removing  art  had  been  eictensive- 
ly  developed,  the  applicants  presented  claims  substituting  ketones 
generally  for  acetone,  it  was  held  that  such  claims  were  properly 
rejected  by  the  Commissioner,  t^  beyond  the  original  disclosurea 
of  the  a]^licants.  (Distinguishing  Re  Ellis,  ante,  203.)  In  re 
Dosselman,  211. 

18w  There  is  nothing  patentably  novel  in  locating  a  series  of  shelves  above 
a  linotype  machine  in  order  that  the  position  of  the  magazines  of 
the  machine  may  be  interchanged,  where  no  mechanical  means  for 
so  doing  are  suggested.    In  re  Scharf,  339. 

M.  A  elaim  for  the  combination  of  means  in  a  linotype  machine  to  sustain 
"a  magazine  in  operative  position  upon  the  machine,  and  storage 
means  for  an  idle  magazine  directly  above  the  machine,  whereby 
the  positions  of  the  operative  magazine  and  the  idle  magazine  may 
be  interchanged  by  the  operator  without  necessitating  his  leaving 
the  machine,"  is  anticipated  by  a  patent  in  which  the  same  elements 
are  disclosed,  but  the  storage  device  is  located  at  one  side  of,  in- 
stead of  above,  the  main  frame  of  the  machine.    Id. 

tt.  The  claims  of  an  application  for  a  patent  for  an  improvement  in  window 
sashes  held  to  be  anticipated  by  patents  tiieretofore  issued.  In  re 
Worst,  341. 

21.  A  decision  of  the  Commissioner  of  Patents  rejecting  certain  general  and 

comprehensive  claims  in  an  application  for  a  patent  for  improve- 
ments in  cutting  and  folding  machines  for  printhig  presses,  affirmed. 
In  re  Cottrell,  370. 

22,  That  the  entire  process  for  which  a  patent  is  sought  is  not  anticipated 

in  any  single  reference  is  unimportant  It  is  sufficient  to  justify  a 
rejection  of  the  application  if  the  successive  steps  of  the  process  be 
found  in  different  patents.  (Following  Re  Mond,  16  App.  D.  C. 
351;  Re  Droop,  30  App.  D.  C.  334;  and  Re  Faber,  31  App.  D.  C. 
631.)  In  re  Harris,  374. 
28.  If,  in  an  application  for  a  patent  for  a  process  for  preparing,  storing, 
and  dispensing  beverages  (for  the  apparatus  for  carrying  out  which 
process  the  applicant  has  been  granted  a  patent),  each  step  of  the 
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prooeBS  covered  by  its  own  eUdms  is  eomplete  in  itself  and  inde- 
pendent of  the  other,  the  claims  covering  the  successive  steps  are 
in  the  nature  of  an  aggregation  of  unrelated  functions  performed  by 
the  applicant's  apparatus,  even  though  the  beverage  produced  by 
the  process  may  be  a  beverage  superior  to  others;  and  such  claims 
are  not  allowable  if  the  several  steps  of  the  process  are  found  in 
different  patents,  although  the  entire  process  is  not  anticipated  in 
any  single  reference.     Id. 

24.  To  adjust  a  connected  rod  to  re>enforce  the  points  of  greatest  tension 
in  an  arched  concrete  structure  is  not  patentable  novelty,  but 
amounts  merely  to  putting  together,  by  the  exercise  of  the  simplest 
mechanical  skill,  things  old  in  the  art,  to  perform  functions  long 
known,  in  a  manner  anticipated  by  other  patents.  In  re  Luten, 
379. 

26.  To  constitute  a  new  and  useful  art,  a  process  must  be  capable  of  produc- 
ing a  beneficial  result  without  the  aid  of  any  particular  mechanism, 
for,  where  a  process  is  simply  the  function  or  operative  effect  of  a 
machine,  it  is  not  an  invention,  but  at  most  is  the  result  of  one. 
(Following  Re  White,  31  App.  D.  C.  607.)     In  re  Tallmadge,  590. 

26.  The  placing  of  a  debit  and  credit  sheet  in  such  a  position  that  the  debii 

and  credit  entry  can  be  made  at  the  same  time  by  a  single  operating 
device  does  not  constitute  an  inventive  idea  so  as  to  entitle  a  person 
conceiving  the  idea  to  a  process  patent,  as  distinct  from  a  patent  for 
a  machine  for  achieving  such  a  result.    Id. 

IV.  Reisbuc 

27.  A  patentee  cannot,  in  a  reissue  application,  so  broaden  his  claims  as  to 

include  an  invention  made  subsequent  to  the  grant  of  his  patent. 
Manly  v.  Williams,  194. 

V.  In  General. 

28.  The  representation  of  the  conception  of  an  idea  by  means  of  drawings 

is  not  such  an  embodiment  into  practical  and  useful  form  as  will 
negative  novelty.    DeKando  v.  Armstrong,  314. 

29.  Mandamus  on  the  relation^  an  applicant  for  patent  who  had  three 

times  unsuccessfully  attempted  to  amend  his  claims,  against  the 
Commissioner  of  Patents,  to  compel  the  latter  to  re-examine  the 
application  after  a  final  rejection,  on  the  ground  that  the  last  claim 
rejected  difl'ered  in  substance  from  the  last  preceding  one  so  as  to 
constitute  a  new  claim  upon  which  the  applicant  was  entitled  to  a 
re-examination  after  rejection, — ^will  not  lie  where  the  claims  in 
question  are  so  nearly  alike  in  their  phraseology  as  to  call  for  tha 
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exercise  of  judicial  discretion  on  the  part  of  the  Commissioner  in 
acting  upon  them.  (Citing  sec.  4003,  U.  S.  Re^.  Stat.,  U.  S.  Comp. 
Stat.  1901,  p.  3389.)     U.  S.  ex  rel.  Lang  v.  Moore,  493. 

80.  After  two  amendments  of  his  claims  rejected  on  certain  references,  an 
applicant  for  a  patent  amended  the  third  time,  and  his  claim  as  so 
amended  was  rejected  on  some  of  the  references  previously  cited,  two 
of  which,  although  stated  on  the  first  rejection,  were  not  stated  on 
the  second  rejection;  and  the  last  rejection  was  made  final.  In  a 
mandamus  proceeding  by  the  applicant  to  compel  th^  Commissioner 
to  re-examine  his  application,  it  was  held  that  whether,  under  rule 
68  of  the  Patent  Office,  giving  an  applicant  the  right  to  amend  as- 
often  as  the  Examiner  presents  new  references  or  reasons  for  their 
rejection,  the  applicant  had  a  further  right  to  amend,  was  a  question 
of  practice  exclusively  within  the  jurisdiction  of  the  Commissioner  to 
determine.    Id. 

31.  Rule  31  of  the  Patent  Office,  providing  that  every  application  altered 

or  partly  filled  up  after  being  signed  or  sworn  to  will  be  stricken 
from  the  files,  while  not  intended  to  prevent  an  attorney  from  making 
formal  or  immaterial  changes  in  an  application  once  sworn  to,  pre- 
cludes the  insertion  of  new  and  material*  matter,  such  as  the  ad- 
dition of  two  figures  showing  modifications  of  the  device,  and  a  de- 
scription of  such  modifications.    Lindstrom  v.  Ames,  365. 

32.  Where  an  application  for  a  patent  contains  material  alterations,  and 

it  appears  from  the  record  that  the  applicant,  on  the  day  his  ap- 
plication was  sworn  to  by  him,  sent  the  application  to  his  attorney, 
with  a  letter  suggesting  changes  he  desired,  and  stating  that  ''these 
are  bnly  suggestions,  and  you  may  be  able  to  improve  on  them.  The 
papers  have  been  executed  and  are  herewith  returned," — it  cannot 
be  assumed  that  the  changes  were  made  before  execution,  or  that  they 
were  noted  on  the  copy  that  was  sworn  to,  and  were  included  in  the 
oath,  nor  can  it  be  assumed  that  the  letter  was  sworn  to.    Id. 

VI.  Intesfebence, 

(a)  In  General, 

83.  In  an  interference  between  a  patentee  and  an  applicant  for  a  reissue, 

the  former  has  no  right  to  raise  the  question  of  intervening  rights. 
(Following  Norling  v.  Hayes,  ante,  169.)     Frost  v.  Chase,  179. 

84.  The  burden  of  proof  on  the  junior  party  to  an   interference  is  not 

shifted  by  the  fact  that  a  patent  was  issued  to  him  pending  the 
application  of  the  senior  party.    Ruping  v.  Lowry,  311. 
86.  In  an  interference  case,  in  which  the  Examiner  of  Interferences  dis- 
agreed with  the  other  tribunals  of  the  Patent  (Mce,  this  court  ex- 
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amined  the  eridenee  with  tpeeiAl  care  relatWe  to  the  points  of  dif- 
ference, and  hM  that  the  eridenee  wat  sufficient  to  suetain  the  right 
of  the  appellee  to  an  award  of  prioritj.    Mclntire  t.  Fsny,  372. 

36.  In  an  interference  eaae  inTolring  no  question  of  law,  bat  involTing 

questions  mi  fact  only,  and  in  whieh  elaborate  opinions  were  filed 
by  the  Patent  OiBoe  tribunals,  this  court  did  not  review  in  its  opinion 
the  testimony,  which  presented  much  conflict  and  confusion,  but 
examined  it  carefully,  and  aflinned  the  decision  of  the  Oommissioiier. 
Id. 

37.  Where  the  eridenoe  in  an  interference  case  showed  that  the  senior  party, 

who  was  the  first  to  conceive  the  invention,  did  so  many  years  before 
he  filed  his  application,  which  constituted  his  reduction  to  practice, 
and  was  lacking  in  diligence  in  actually  reducing  to  practice;  and 
that  the  junior  party  conceived  the  invention  about  two  years  and 
a  half  before  he  filed  his  application,  during  whidi  time  he  actually 
reduced  to  practice  by  constructing  a  machine  involving  the  inven- 
tion of  the  issue,  and  marketed  its  products,  but  that  he  carefully 
concealed  the  machine,  keeping  it  under  lock  and  key,  intending  to 
secure  the  benefit  of  his  invention,  through  secrecy,  instead  of  through 
the  Patent  Office,  until  he  found  that  a  rival  was  attempting  to  car- 
nipt  his  employees  in  order  to  obtain  an  inspection  of  the  machine 
with  a  view  to  the  completion  of  a  competing  machine,  when  he  filed 
his  application  for  a  patent;  and  that  the  senior  party  had  no  oon- 
nection  with  the  scheme  to  obtain  knowledge  of  the  construction  of 
the  junior  party's  machine;  it  was  held  that  the  senior  party  was 
entitled  to  an  award  of  priority,  having  resumed  diligence  by  filing 
his  application  before  the  junior  party,  who  was  guilty  of  deliberate 
concealment.  •  (Citing  Mason  v.  Hepburn,  13  App.  D.  C.  86;  Warner 
V.  Smith,  13  App.  D.  C.  Ill;  Re  Mower,  16  App.  D.  C.  144;  Iliomson 
V.  Weston,  19  App.  D.  C.  373;  Matthes  v.  Burt,  24  App.  D.  C.  266; 
Bliss  V.  McElroy,  29  App.  D.  G.  120;  Gordon  v.  Wentworth,  81  App. 
D.  C.  160;  and  Howard  v.  Bowes,  SI  App.  D.  C.  619;  and  distinguish- 
ing Burson  v.  Vogel,  29  App.  D.  C.  888.)  IMeckman  v.  Brune,  399. 
88.  Objections  by  one  of  the  parties  to  an  interference,  appearing  in  the 
record,  to  the  effect  that  some  questions  asked  by  tiie  opposing  coun- 
sel were  leading,  and  that  such  counsel  instructed  witnesses  to  decline 
to  answer  certain  questions  propoimded  during  cross-examination, 
will  not  be  considered,  where  the  other  party  had  satisfactorily 
established  his  claim  of  priority  by  a  preponderance  of  competent  evi- 
dence, especially  where  the  objections  were  not  insisted  on  in  the 
hearings  before  the  two  lower  tribunals  of  the  Patent  Office.  Sanders 
▼.  Emerson,  698. 
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(b)  ConoepHon,  Diaolosure  and  BeduotUm  ic  Practice. 

■39.  Upon  a  review  of  the  evidenoe  in  an  interference  involving  the  inven- 
tion of  a  process  for  wood  preservation,  a  decision  of  the  Commis- 
sioner of  Patents  awarding  priority  to  the  legal  representatives  of 
the  deceased  junior  party,  on  the  ground  that  he  was  the  first  to 
conceive  the  invention,  and  did  not  derive  his  knowledge  from  the 
senior  party,  and  that  he  was  diligent  in  reducing  to  practice,  was 
affirmed.    Ruping  v.  Lowry,  311. 

40.  The  knowledge  sufficient  to  defeat  a  patented  invention,  or  the  right  to 

a  patent  for  an  invention  which  has  been  reduced  to  practice,  must 
be  more  than  mere  knowledge  of  a  conception  or  disclosure  of  a  con- 
ception.    De  Kando  v.  Armstrong,  314. 

41.  An  invention  cannot  be  completed  by  anything  short  of  a  reduction  to 

practice.  (Following  Nelson  v.  Faucette,  33  App.  D.  C.  217.) 
Id. 

42.  An  invention  is  reduced  to  actual  practice  prior  to  the  filing  date  only 

when  a  mechanical  embodiment  of  it  is  made  in  such  form  as  to  be 
capable  of  practicable  and  successful  use.  (Following  Sherwood  v. 
Drewson,  29  App.  D.  C.  161.)     Id. 

43.  YHiere  the  senior  party  to  an  interference  conceived  his  inventicm  about 

three  years  before  he  filed  his  application,  which  was  the  date  of  his 
reduction  to  practice,  and  between  the  time  of  his  conception  and  the 
time  of  the  filing  of  his  application,  the  invention  was  conceived  by 
the  other  party,  a  foreign  inventor,  used  abroad  and  disclosed,  but 
not  reduced  to  practice  in  this  country, — it  was  held  that  the  senior 
party  was  entitled  to  an  award  of  priority  notwithstanding  his  con- 
ceded lack  of  diligence  in  actually  reducing  to  practice.    Id. 

44.  Where  the  junior  party  to  an  interference,  relying  for  conception  and 

disclosure  upon  an  earlier  and  rejected  application,  has  copied  into 
his  application  in  interference  the  drawings  of  his  earlier  application^ 
but  has  added  to  its  specifications,  and  has  also  copied  into  it  the 
claims  of  a  patent  granted  the  senior  party,  the  burden  is  upon  him 
to  show  very  clearly  that  he  really  had  a  conception  of  the  inven- 
tion, and  disclosed  it  in  his  earlier  application.  Curtis  v.  Lindmark, 
322. 

40.  Where  a  party  in  interference  with  a  patentee  suggested  in  his  earlier 
application  the  problem  which  the  other  party  solved,  he  is  not  en- 
titled to  an  award  of  priority  unless  in  such  earlier  application  he 
disclosed  the  means  for  accomplishing  the  desired  result.    Id. 

46.  Where  one  of  the  parties  to  an  interference  relied  in  part  upon  a  draw- 
ing said  to  have  been  exhibited  to  his  witnesses,  showing  concep- 
tion and  disclosure  prior  to  the  other  party's  filing  date,  which  draw- 
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ing  was  lost  during  the  taking  of  the  testimonj,  but  was  found  after- 
wards, when  the  case  was  reopened  for  the  purpose  of  admitting  it 
in  evidence;  and  one  of  his  witnesses  testified  that  the  drawing 
shown  him  was  a  mere  hand  sketch,  while  it  appeared  that  the  draw- 
ing in  evidence  was  in  ink,  drawn  to  scale,  and  practically  complete 
in  its  details;  and  another  witness  first  stated  that  the  drawing* 
shown  him  were  pencil  sketches,  but  when  the  lost  drawing  was  pro- 
duced, said  that  it  was  the  drawing  shown  him ;  and  there  was  other 
evidence  to  discredit  the  drawings  so  produced;  and  the  only  other 
evidence  in  support  of  such  claim  of  prior  conception  and  disclosure 
was  that  of  a  witness  who,  four  years  after  the  alleged  disclosure  to 
him,  admitted  he  did  not  understand  the  mechanical  structure  and 
manner  of  operation  of  the  device  disclosed  to  him,  while  eleven  years 
after  the  event  his  memory  was  much  better,  and  he  described  ac- 
curately the  features  of  the  invention  said  to  have  been  disclosed  to 
him, — it  was  field  that  the  evidence  of  conception  and  disclosure  was 
insufficient     Townsend  v.  Opeland,  325. 

47.  In  an   interference   involving  means   in   a  brick  machine  for  making 

notches  or  depressions  in  bricks,  consisting  of  a  ribbed  wheel  roller, 
between  the  employees  of  a  brick  machine  ccHnpany  and  the  president 
of  a  brick  company,  where  it  appeared  that  the  latter  party,  in  dis- 
cussing the  machine  to  be  manufactured  for  his  company  by  the  brick 
machine  company,  suggested  to  an  employee  of  the  brick  machine 
company  the  ribbed  wheel  roller,  leaving  it  to  the  manufacturer  to 
devise  means  for  attaching  it  to  the  machine, — it  was  held  that  the 
invention  consisted  of  the  ribbed  roller  as  a  means  for  producing 
the  desired  result,  and  that  the  attachment  of  the  device  to  the 
machine  in  a  manner  to  make  it  successfully  operative  involved 
mere  mechanical  skill;  and  that  the  president  of  the  brick  company 
was  entitled  to  an  award  of  priority.  (Distinguishing  Marder  v. 
Dey,  32  App.  D.  C.  503.)     Chambers  v.  Frost,  332. 

48.  While,  under  some  circumstances,  the  filing  of  a  defective  application 

may  not  deprive  the  applicant  of  the  right  to  a  patent,  yet,  where 
the  party  to  an  interference  relies  upon  his  application  as  construc- 
tive reduction  to  practice,  and  the  application  is  so  defective  that  a 
patent  cannot  be  allowed  upon  it,  his  opponent  is  entitled  to  an 
award  of  priority.  (Distinguishing  Davis  v.  Garret t,  28  App.  D. 
C.  9. )  Lindstrom  v.  Ames,  365. 

49.  Making  a  device  embodying  the  issue  in  an  interference  proceeding, 

which  device,  although  not  a  finished  commercial  product,  demon- 
strates the  success  of  the  invention,  constitutes  reduction  to  practice. 
Sanders  v.  Emerson,  698. 
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(c)  Diligence. 

50.  In  an  interference  invoWing  an  improvement  in  a  pneumatic  drill, 

where  it  appears  that  one  of  the  parties,  who  was  the  first  to  con- 
ceive, did  not  file  his  application  or  attempt  to  reduce  to  practice  by 
constructing  a  drill  embodying  the  invention  of  the  issue  for  three 
years  after  being  in  a  position  to  do  so,  and  consumed  eight  months 
in  the  preparation  of  his  application,  although  the  Invention  was  of 
comparative  simplicity,  during  which  period  of  inactivity  the  other 
party  applied  for  and  was  granted  a  patent,  it  will  be  held  that  the 
former  party  was  lacking  in  diligence.    Norling  v.  Hayes,  169. 

51.  There  being  no  concealment  of  the  invention,  the  question  whether  a 

party  to  an  interference  was  guilty  of  delay  in  filing  his  application 
for  a  reissue  is  not  pertinent  to  the  issue.    Frost  v.  Chase,  179. 

(d)  Spedfioations  and  ClaimM, 

52.  A  party  to  an  interference  is  entitled  to  make  the  counts  involving  the 

issue,  where  he  has  disclosed  certain  of  the  elements  of  the  invention 
within  the  fair  and  natural  meaning  of  the  terms  employed  to 
describe  them,  and  differing  in  degree  rather  than  substance  from 
those  disclosed  by  the  other  party.    Norling  v.  Hayes,  169. 

53.  The  fact  that  the  invention  of  the  issue  in  an  interference  is  an  ex- 

tremely narrow  one  is  naaterial  in  determining  the  question  whether 
one  of  the  parties,  in  the  light  of  his  original  specifications  and 
drawings,  was  entitled  to  make  the  claims  of  the  issue.  Frost  v. 
Chase,  179. 

54.  In  an  interference  between  an  applicant  for  a  reissue  and  a  patentee, 

in  which  the  question  was  whether  the  applicant  had  the  right  to 
make  the  claims  of  the  issue,  it  was  held  upon  a  review  of  the 
record,  that  the  applicant  had  not  attempted  to  introduce  a  new 
element  into  the  device  of  his  original  disclosure,  but  simply  de- 
scribed an  apparent  function  of  that  device,  and  that  his  patent  dis- 
closed the  invention  of  the  issue,  and  that  he  was  entitled  to  an 
award  of  priority.    Id. 

55.  Amendments  of  an  application  for  a  patent  will  only  be  premitted  to 

relate  back  to  the  date  of  the  filing  of  the  original  application,  where 
they  can  clearly  be  sustained  on  the  claims  and  specifications  as 
originally  made.    Manly  v.  Williams,  194. 

56.  On  an  appeal  from  a  decision  of  the  Commissioner  in  an  interference 

case,  finding  that  a  delay  by  the  senior  party  of  more  than  two  years 
in  adding  to  the  original  claims  of  his  application,  those  of  the 
junior  party's  patent,  did  not  estop  the  senior  party  from  making 
such  additional  claims,  and  awarding  priority  to  him,  it  is  competent 
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for  the  junior  party  to  raise  in  this  court  the  question  whether  the 
claims  in  interference  show  the  same  invention  as  that  shown  by  the 
senior  party's  original  claims,  where  it  appears  that  the  junior 
party  moved  to  dissolve  before  the  Examiner  of  Interferences  upon 
the  ground,  among  others,  that  the  senior  party  had  no  right  to  make 
the  claims  of  the  issue.  (Distinguishing  Cutler  v.  Leonard,  31  App. 
D.  C.  297,  and  Lecroix  v.  Tyberg,  33  App.  D.  C.  586.)     Id. 

57.  In  an  interference  proceeding  involving  an  invention  of  variable-speed 

gears  operated  in  oil,  between  a  patentee  to  whom  a  patent  had  been 
inadvertently  granted  and  who  was  the  junior  party,  and  a  prior  ap- 
plicant, who,  at  the  suggestion  of  the  Primary  Examiner,  and  about 
two  years  thereafter,  added  to  the  claims  of  his  original  application, 
those  of  the  junior  party's  patent,  it  was  held,  on  a  review  of  the 
record,  that  the  senior  party  had  no  right  to  make  the  claims  of  the 
issue,  in  that,  in  his  original  specification  and  amendments,  up  to- 
the  time  the  junior  party  entered  the  field,  he  had  failed  to  make 
any  claim  for  collecting  or  conserving  the  leakage  of  oil  necessary  in 
the  operaticMi  of  the  device,  which  was  one  of  the  elements  of  the 
issue,  but  had  provided  against  leakage  by  replenishing  the  supply 
of  oil.    Id. 

58.  In  deciding  in  an  interferenee  ease  involving  a  coaster  brake  for  bicyclea 

that  an  earlier  coasting  and  braking  device  of  one  of  the  parties  did 
not  anticipate  the  invention  of  the  issue,  it  was  held  that  it  would 
require  a  stretch  of  the  ordinary  meaning  of  the  term  "shaff  to 
apply  it  to  the  "crank  hanger''  of  the  earlier  device,  and  also  of  the 
language,  "a  coasting  wheel  hub  revolubly  supported  thereon,"  to> 
apply  it  to  the  eone  in  connection  with  the  crank  hanger.  Townsend 
V.  Copeland,  325. 

59.  In  interpreting  claims  in  interference,  they  must  be  given  as  broad  a 

meaning  as  their  terminology  will  reasonably  permit.  (Following 
Miel  V.  Young,  29  App.  D.  C.  481,  and  Landmark  v.  Hodgkinson,  31 
App.  D.  C.  612.)     Sanders  v.  Emerson,  598. 

60.  Celluloid  is  a  shellac-like  substance,  within  the  meaning  of  the  issue  of 

an  interference  involving  the  construction  of  a  sound  record  for 
talking  machines,  and  calling  for  a  "record  surface  coating  of 
superior  shellac-like  record  material."    Id. 


PENAL  STATUTES.   13ee  Statutes,  7,  8. 

PENALTY.    See  Afpbal  Ain>  Ebbob,  16. 

"PENDING  CONTEST  OR  PROTEST."    See  Pdbuc  Lands,  t. 
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PENSIONS. 

1.  Tlie  right  of  a  member  of  the  Are  department  of  the  D^rict  of  Ck>lum< 
bia,  who  has  been  injured  while  on  duty,  to  retirement  on  a  pension^ 
is  fixed  at  the  time  he  is  injured,  provided  he  is  permanently  dis- 
abled and  the  injury  is  not  the  result  of  his  own  indiscretion;  and 
the  commissioners  of  the  District  of  Ck>lumbia  cannot,  by  dismissing 
him  on  charges  thereafter  made,  depriye  him  of  the  pension.  Ru- 
dolph ▼.  Mosheuvel,  76. 

S.  An  order  directing  the  issuance  of  tiie  writ  of  mandamus  to  c(»npel  the 
commissionerB  of  the  District  of  Ck>lumbia  to  assemble  a  medical 
board  for  the  examination  of  the  physical  disabilities  of  the  relator, 
a  member  of  the  mtmicipal  fire  department,  and  on  the  report  of  the 
board  showing  disability,  to  grant  the  relator  such  pension  as  his 
disability  warrants,  was  modified  so  as  to  direct  the  board  to  report 
whether  the  disability,  if  found  to  exist,  was  due  to  injuries  received 
while  in  the  line  of  duty,  and  not  the  result  of  relator's  own  indis- 
cretion, and  so  as  to  strike  out  the  provision  commanding  the  com- 
missioners,  upon  the  coming  in  of  the  report  showing  relator's  dis- 
ability, to  grant  him  a  pension.    Id. 

PHYSICIANS  AND  SURGEONS.    See  Cbdonal  Law,  17,  31. 

The  provisions  of  the  regulations  of  the  board  of  medical  supervisors  of 
the  District  of  Columbia,  promulgated  under  the  act  of  Congress  of 
June  3,  1896  (29  Stat,  at  L.  198,  chap.  313),  that  in  examinations 
of  applicants  for  license  to  practise  medicine,  98  per  cent  shall  be 
allowed  for  a  perfect  written  examination,  and  2  per  cent  for  a  per- 
fect oral  examination,  and  requiring  applicants  to  have  a  general 
average  above  that  acceptable  in  one  or  more  subjects  upon  which 
he  is  examined, — are  reasonable  and  valid;  and  a  petition  for  the 
writ  of  mandamus  by  an  applicant  to  whom  a  license  has  been  re-^ 
fused  on  the  ground  that  he  had  not  attained  the  necessary  average 
in  his  examinations,  based  upon  the  alleged  imreasonableness  and  in- 
validity of  such  provisions,  to  compel  the  board  to  issue  him  a  li- 
cense, is  properly  dismissed.  United  States  ez  rel.  Hammond  v.. 
Custis,  449. 

PLEADING.     See  Aifidayits  or  Dbfensi;   ATTOBifET  and  Cuknt,  4; 

DiSOOVBBT,  2;  EVIDENOB,  9;  RaILBOAOS,  1. 

L  Where  a  declaration  against  two  defendants  does  not  charge  joint,  con- 
current, and  disseverable  acts  of  negligence,  but  charges  each  de- 
fendant with  independent  acts  of  negligence,  so  as  to  admit  of  a 
verdict  against  each  or  both  defendants,  it  does  not  violate  the 
rule  that  where  a  declaration  charges  that  an  injury  resulted  from 
the  concurrent  negligence  of  two  defendants,  and  the  jury  finds 
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that  it  was  caused  by  the  negligence  of  but  one,  there  is  a  fatal 
variance.    Capital  Traction  Co.  v.  Vawter,  29. 

2,  Municipal  ordinances  are  not  laws  of  which  judicial  notice  will  be 
taken,  but  are  facts,  to  be  pleaded  and  proven.  District  of  Colum- 
bia y.  Petty,  166. 

■3.  In  an  action  on  the  bond  of  a  municipal  officer,  where  liability  depends 
upon  prescribed  municipal  rules  or  regulations,  recovery  cannot  be 
had  unless  such  rules  or  regulations  are  pleaded.    Id. 

4.  In  pleading  municipal  ordinances,  it  is  sufficient  to  set  forth  their  pro- 
visions in  substance;  but  they  must  be  carefully  identified  in  order 
that  they  may  be  found  without  difficulty.    Id. 

•5.  It  is  not  an  abuse  of  the  trial  court's  discretion  to  refuse  to  permit  a 
third  amendment  of  a  declaration,  where  eight  years  have  elapsed 
since  the  filing  of  the  original  declaration,  and  no  showing  is  made  as 
to  the  character  of  the  proposed  amendment,  and  it  is  not  apparent 
how  the  defects  of  the  declaration  can  be  cured  by  further  amend- 
ment.   Id. 

4.  While  it  is  necessary  to  state  in  a  declaration  by  an  administrator  to 
recover  damages  for  the  negligent  killing  of  his  intestate,  that  there 
are  beneficiaries  to  whom  the  damages,  if  recovered,  will  inure,  under 
the  statute,  permitting  such  actions  to  be  brought  (sec.  1301,  D.  C. 
Code  [31  Stat,  at  L.  1394,  chap.  854]),  a  declaration  <nnitting  such 
a  statement  merely  states  a  defective  cause  of  action,  which  may  be 
cured  by  amendment,  which  will  relate  back  in  point  of  time  to  the 
filing  of  the  declaration.  (Citing  Hioward  v.  Chesapeake  &  O.  R.  Co. 
11  App.  D.  C.  330;  District  of  Columbia  v.  Frazer,  21  App.  D.  C.  154; 
and  Steven  v.  Saunders,  34  App.  D.  C.  821.)  Neubeck  v.  Lynch, 
576. 

7.  Where  a  proposed  amendment  to  a  pleading  will  not  operate  totally  to 
confer  jurisdiction,  or  to  change  or  shift  the  right  of  action,  but 
merely  to  supply  an  additional  element  essential  to  a  proper  state- 
ment of  a  cause  of  action  defectively  stated,  or  an  additional  juris- 
dictional averment  essential  to  clothe  the  court  with  complete  power 
to  conduct  the  suit  to  a  legal  conclusion,  it  should  be  allowed.    Id. 

POLICEMEN.     See  MuiaoiPAL  Oobpobations,  4,  5« 

POLICE  REGULATIONS.    See  Statutes,  1-3. 

POLICnr.    See  Insubancb. 

POOR  PERSONS.    See  Patewts,  6. 

POSTAL  CARD  AGENTS.    See  Bbibebt,  2,  8. 
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POSTOFFICE.     See  Criminal  Law,  33. 
PRECEDENTS.    See  Stabs  Decisis. 
PRESUMPTIONS.    See  Cbiminal  Law,  4. 

PRINCIPAL  AND  AGENT.     See  Bbokebs;  EviDEarcs,  8. 

Where  a  person,  held  out  by  a  corporation  to  be  its  general  manager 
and  one  of  its  vice  presidents,  indorsed  a  promissory  note,  and  pro- 
cured its  indorsement  by  others,  for  the  accommodation  of  the 
corporation,  and  agreed  to  indemnify  them  against  loss,  and  the 
plaintiff  alone  had  a  pecuniary  interest  in  the  transaction,  it  was 
held  in  an  action  by  the  corporation  on  the  note,  against  all  of 
the  parties,  except  the  maker  and  the  general  manager,  and  on  a 
review  of  the  evidence,  that  the  trial  court  properly  refused  to 
direct  a  verdict  for  the  plaintiff,  and  left  to  the  jury  the  question 
whether  the  general  manager,  in  procuring  the  indorsements  by  the 
defendants,  and  agreeing  to  indemnify  them  against  loss,  acted  within 
the  scope  of  his  authority  as  agent  of  the  plaintiff.  Bluthenthal  k 
B.  V.  Carson,  118. 

PRINCIPAL  AND  SURETY. 

Semhle.  While  duties  akin  to  those  expressly  imposed  upon  a  bonded 
officer  may  be  subsequently  devolved  upon  him  so  as  to  charge  his 
sureties,  duties  of  a  wholly  different  character  may  not,  the  reason 
being  that  one  class  of  duties  may  reasonably  be  presumed  to  have 
entered  into  the  contemplation  of  the  parties  at  the  time  of  the 
execution  of  the  bond,  while  the  other  class  may  not.  District  of 
Columbia  v.  Petty,  156. 

PROMISSORY  NOTES.    See  Bills  and  Notes. 

PROXIMATE  CAUSE.    See  Elevators,  2;  Negligence,  2. 

PUBLIC  LANDS. 

1.  In  the  absence  of  a  specific  act  of  Congress  to  the  contrary,  the  entire 

administration  of  the  disposition  of  the  public  lands  of  the  United 
States  is  within  the  jurisdiction  of  the  Commissioner  of  the  General 
Land  Office,  under  the  direction  and  supervision  of  the  Secretary  of 
the  Interior.  Fisher  v.  United  States  ex  rel.  Grand  Rapids  T.  Co. 
436. 

2.  Whether  a  letter  and  telegram  from  a  special  agent  of  the  General  Land 

Office  to  the  Commissioner,  asking  that  patents  be  withheld  for  lands 
embraced  in  certain  entries  pending  a  further  investigation  and  re- 
port, on  the  ground  of  suspected  fraud,  followed  by  an  order  suspend- 
Vol.  XXXVIL— 42. 

R 


Digitized  by 


Google 


668  INDEX. 

PUBLIC  LANDS-^ootUfiMMNi. 

ing  action  on  all  such  entriOB  until  further  order,— oooBtitute  a 
"pending  contest  or  protest"  against  the  validity  of  the  entries,  with- 
in the  meaning  of  the  act  of  Congress  of  March  3,  1891  (26  Stat.  !st 
L.  1099,  chap.  561,  U.  6.  Cmnp.  SUt  1901,  p.  1521),  proTiding  that 
after  the  lapse  of  two  years  from  the  issuance  of  a  receiyer's  receipt 
upon  a  final  entry,  "when  there  shall  be  no  pending  contest  or  pro- 
test against  the  validity  of  such  emirj"  the  entryman  shall  be  en- 
titled to  a  patent, — is  a  question  within  the  jurisdiction  of  the 
Secretary  of  the  Interior  to  determine,  on  applications  by  suck  entry- 
men  for  patents  after  the  expiration  of  the  period  of  two  years;  and 
on  the  Secretary's  refusal  to  issue  a  patent  to  one  of  such  entryoMn, 
mandamus  will  not  lie  to  compel  its  issuance.    Id. 

PUBLIC  MONEYS.     See  Muhioipal  Cobpobations,  2,  8. 

PURE  FOOD  AND  DRUG  ACT.    See  Drugs,  1,  2. 

QUESTIONS  FOR  JURY.    See  Elevatobs,  2;  Bvidenob,  8;  Frauduixnt 

CoifVSTANCES,    4;    InSUBANCB,    5;    NbOUOBNGB,    2;    PRINCIPAL    AND 

Agent,  1 ;  Trial,  6. 

RAILROADS.      See    Mastib    and    Servant,    1-6;    Stbebt    Railroads; 
Waters,  1. 

1.  In  an  action  against  a  railroad  company  for  the  death  of  plaintifiTa 

intestate,  when  the  declaration  confines  the  allegation  of  defendanfa 
negligence  to  the  construction  and  maintenance  af  a  station  platform 
on  which  the  decedent  was  walking  when  struck  by  a  passing  train 
of  the  defendant,  it  is  error  for  the  trial  court  to  submit  to  the  jury 
the  question  of  the  defendant's  negligence  in  the  operation  of  the 
train  at  the  time  of  and  just  before  the  accident.  Baltimore  It  O. 
R.  Co.  ▼.  Miller,  218. 

2.  Where  a  railroad  station  platform  has  been  frequently  used  bf  tlie 

public  as  a  pathway  for  convenience,  a  person  so  using  it  is  not  a 
trespasser,  but  is  a  mere  licensee.  Id. 
8.  In  an  action  against  a  railroad  company  for  the  death  of  a  girl, 
killed  by  a  passing  train  while  walking  along  a  station  platform 
too  close  to  the  track,  it  is  error  for  the  trial  court  to  refuse  an  in- 
struction asked  by  the  defendant,  to  the  effect  that  there  is  no  evi- 
dence to  show  that  the  platform  was  negligently  or  improperly  con- 
structed, where  it  appears  from  the  evidence  that  the  platform  had 
been  in  use  for  some  years;  that  it  was  so  constructed  that  persona 
walking  or  standing  on  its  edge  might  be  in  danger  of  passing  trains, 
which  projected  somewhat  over  the  edge  of  Um  platform,  but  that 
the  platform  was  erected  for  the  accommodation  of  passengers  get- 
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ting  on  and  off  the  trains,  and  not  for  use  by  the  public  as  a  side- 
walk ;  and  that  the  decedent  was  so  using  it  for  her  own  convenience, 
and  not  as  an  intending  passenger.  (Citing  Edgerton  y.  Baltimore 
&  O.  R.  Co.  6  App.  D.  C.  616.)     Id. 

4.  The  rule  as  to  the  contributory  negligence  of  an  adult  is  applicable  to 
a  girl  sixteen  years  of  age,  where  there  is  no  evidence  to  show  that 
she  was  of  less  than  the  ordinary  intelligence,  and  unable  to  appre- 
ciate the  danger  of  walking  near  a  railroad  track  over  which  trains 
were  constantly  running.    Id. 

6.  A  railroad  company  occupying  in  a  lawful  manner  a  right  of  way  law- 
fully acquired  by  it,  and  operating  its  trains  thereon  in  a  manner 
not  negligent,  is  not  liable  to  a  property  owner  whose  property  is 
separated  from  the  right  of  way  by  other  property,  for  injuries  to 
his  property  caused  by  the  smoke,  dust,  dirt,  cinders,  and  gases  of 
its  passing  trains,  and  the  vibrations  caused  by  their  movement  on 
the  tracks  along  the  right  of  way.  Such  injuries  are  consequential, 
and  do  not  constitute  the  taking  of  property  by  the  railroad  com- 
pany, within  the  meaning  of  the  6th  Amendment  of  the  Federal 
Constitution.  (Distinguishing  Dana  v.  Rock  Creek  R.  Co.  7  App. 
D.  C.  482,  and  Academy  of  the  Sacred  Heart  v.  Philadelphia,  B.  &  W. 
R.  Co.  36  App.  D.  C.  372.)  Richards  v.  Washington  Terminal  Co. 
289. 

6.  In  the  case  of  railroads,  the  tracks,  terminals,  switches,  stations,  cars, 

engines,  appliances,  and  the  methods  of  operation,  are  all,  when 
employed  as  component  parts  of  a  general  system  engaged  in  inter- 
state traffic,  instrumentalities  of  interstate  commerce,  within  the 
scope  of  congressional  legislation.  McNamara  v.  Washington  Term- 
inal Co.  384. 

7.  It  is  not  necessary  that  a  railroad  should  actually  own  cars  in  order 

to  be  a  common  carrier  engaged  in  interstate  commerce,  but  it  is 
sufficient  if  it  owns  and  controls  one  of  the  instrumentalities  essen- 
tial in  carrying  on  trade  and  commerce  between  different  points, 
without  the  use  and  subjection  to  the  control  of  which  such  trade 
and  commerce  cannot  be  conducted.    Id. 

REAL  ESTATE  BROKERS.    See  Bbokkbs,  1-6. 

RECEIVERS.     See  Gabnishmznt,  1. 

RECORD  ON  APPEAL.    See  Appeal  and  Ebbob,  1,  2. 

REFORMATION  OF  INSTRUMENTS. 

A  bill  in  equity  by  several  lot  owners  for  the  correction  of  a  deed^ 
and  to  oijoin  an  action  of  ejectment  brought  and  one  threatened. 
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held  to  be  maintainable,  where  one  of  the  complainants  intended  to 
sell,  and  the  defendant  intended  to  buy,  the  unoccupied  part  only  of 
a  tract  of  land  at  the  rear  of  the  lots,  but  the  scrivener  of  the  deed, 
through  error,  described  the  tract  in  the  deed  so  as  to  include  a 
•trip  of  land  at  the  rear  of  the  lots  occupied  by  sheds  and  fences, 
and  the  defendant,  taking  advantage  of  such  error,  brought  eject- 
ment for  a  part  of  such  strip  against  one  of  the  lot  owners,  and 
threatened  to  bring  a  similar  action  against  another  oi  them. 
Knight  V.  Herriman,  236. 

REPUTATION,  EVIDENCE  OF.    See  Cbimiral  Law,  16,  16. 

RESIDENCE.    See  DoiaciL. 

RES  IPSA  LOQUITUR.    See  Stbebt  Railboads,  7. 

RES  JUDICATA.    See  Domioil,  1;  Exkoutobs  and  Administbatobs,  2,  6. 

RESTRAINING  ORDERS.     See  Afpial  and  Ebbob,  8. 

SALES.    See  Auctions  and  Auctionbebs  ;  Judicial  Sales,  1-2. 

Property  in  a  condemned  United  States  vessel  offered  for  sale  by  the 
Secretary  of  the  Navy,  under  sec.  5,  act  of  Congress  of  March  3, 
1883  (22  Stat  at  L.  599,  chap.  141  U.  S.  Comp.  Stat.  1901,  p.  1059), 
providing  for  sales  of  such  vessels  by  means  of  advertisements  for 
proposals  to  purchase,  does  not  pass  to  the  highest  bidder  under  ac- 
ceptance of  his  bid  by  the  Secretary;  and  the  Secretary  has  the 
power  to  withdraw  a  vessel  from  sale  after  the  opening  of  the 
bids  therefor,  although  all  the  terms  and  conditions  of  sale  have 
been  complied  with  by  the  bidder  up  to  the  time  of  the  withdrawal. 
U.  S.  ex  rel.  Goldberg  v.  Meyer,  282. 

SECRETARY  OF  THE  INTERIOR.    See  Attobnet  and  Cubnt,  1-4. 

SENTENCE.    See  Cbiminal  Law,  6. 

SEPARATE  VERDICTS.    See  Tbial,  1-5,  9. 

STARE    DECISIS. 

Decisions  of  the  court  of  appeals  of  Maryland   in  1888  and  thereafter 

are  not  controlling  on  this  court.     Baltimore  &  Ohio  R.   Co.   v. 

Thomas,  255. 
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STATUTES.  See  Adulteration;  Cbiminal  Law,  2Z,  25;  Dbugs,  1,  2; 
Masixb  and  Servant,  4;  Negligence,  1;  Officers,  1;  Pleading, 
2,  4;  Taxation,  2. 

1«  In  construing  a  Imilding  regulation,  the  scope  and  general  purpose  of 
the  regulations  of  which  it  is  a  part,  and  the  mischief  aimed  at,  will 
be  considered.     Ewing  v.  Chase,  63. 

2.  Sec  180,  regulations,  D.  C,  for  public  safety  in  theaters  and  other 
places  of  public  assembly,  adopted  April  27,  1902,  providing  that  all 
"changes"  in  the  levels  of  floors  of  such  buildings,  except  those 
specified,  shall  be  made  by  incline  of  a  gradient  not  steeper  than 
that  fixed,  applied  to  buildings  then  in  existence,  the  word  "changes'' 
being  used  as  equivalent  to  "variations."    Id. 

8.  A  police  regulation  requiring  changes  or  variations  in  the  levels  of  the 
floors  of  existing  theater  buildings  or  other  buildings  used  for 
public  assemblies  to  be  made  by  inclines,  and  not  steps,  is  con- 
stitutional.    Id. 

4.  Whether  a  remedial  statute  containing  penal  provisions  should  be  liber- 
ally construed  is  of  little  practical  importance  in  a  case  involving 
the  statute,  but  presenting  a  question  of  power  rather  than  of  con- 
struction.   United  States  v.  Antikamnia  Co.  343. 

6.  Where  an  act  of  Congress  has  for  its  object  the  raising  of  revenue,  the 
administration  of  the  affairs  committed  to  an  executive  department, 
as  of  the  public  lands  and  the  like,  or  the  execution  of  the  power 
over  commerce,  matters  of  detail  looking  to  the  promulgation  of 
regulaticms  for  carrying  the  law  into  effect,  as  for  example,  provid- 
ing for  the  proceedings  thereunder,  the  fixing  of  standards,  brands, 
and  labels,  or  the  ascertainment  of  necessary  facts  upon  which  the 
law  may  operate,  may  be  expressly  delegated  to  an  executive  officer. 
(Citing  Prather  v.  United  States,  9  App.  D.  C.  82,  and  Kollock  v. 
United  States,  9  App.  D.  C.  420.)     Id. 

6.  The  power  conferred  to  make  regulations  for  carrying  a  statute  into 

effect  must  be  exercised  within  the  powers  delegated;  that  is  to  say, 
confined  to  details  for  regulating  the  mode  of  proceeding  to  carry 
into  effect  the  law  as  it  has  been  enacted  by  Congress;  and  it  can- 
not be  extended  to  amending  or  adding  to  the  requirements  of  the 
statute  itself.     Id. 

7.  If  the  ordinary  individual,  after  reading  a  penal  statute,  knows  exact- 

ly what  he  may  or  may  not  do,  its  meaning  cannot  be  said  to  be  am- 
biguous, and  if  such  a  statute  be  within  the  scope  of  the  legislative 
authority,  it  is  the  duty  of  the  courts  to  sustain  and  enforce  it.. 
United  States  v.  Cella,  423. 

8.  In  construing  a  penal  statute,  the  legislative  intent  and  the  evils  sought- 

to  be  overcome  must  be  borne  in  mind,  and  force  and  effect  given,  if 
possible,  to  every  part  of  the  connected  structure  (citing  District  of 
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Columbia  y.  Dewalt,  31  App.  D.  C.  331) ;  and  where  general  words 
are  employed,  their  meaning  should  be  restricted  to  the  obrious 
scope  of  the  statute.    Id. 

9.  In  construing  a  statute,  it  is  the  duty  of  the  court  to  consider  the 

whole,  and,  if  reasonably  possible,  to  reconcile  one  part  with  an- 
other, so  that  due  effect  may  be  given  to  each.  Rudolph  y.  United 
States  ez  rel.  Oillott,  465. 

10.  Where  a  statute  in  terms  gives  the  force  of  law  to  existing  municipal 

regulations,  they  must  be  read  and  considered  in  constniing  the  stat^ 
ute.  If  one  of  such  regulations  necessarily  conflicts  with  the  stat- 
ute, the  r^^lation  will  be  regarded  as  amended  by  the  statute;  but 
if  the  meaning  of  the  regulation  is  plain,  and  it  can  be  reconciled 
with  the  statute  by  giving  the  latter  a  meaning  in  harmony  with 
the  regulation,  such  meaning  will  be  ascribed  to  it>  as  by  such 
construction  the  statute  is  preserved  and  given  efTeot  as  a  whole. 
Id. 

STREET  RAILROADS.     See  Tmal,  6. 

1.  In  an  action  against  a  street  railway  company  by  a  passenger  whose 
fingers  were  struck  and  injured  by  a  trolley  pole  as  she  was  pointing 
out  of  the  open  window  of  a  car,  it  is  not  error  for  the  trial  court  to 
refuse  to  permit  a  witness  for  the  plaintiff  to  testify  that  in  resting 
her  arm  on  the  crossbars  of  the  window  she  followed  the  usual  habit 
of  passengers  on  the  ear,  especially  where  the  witness  had  never 
traveled  in  a  car  of  similar  type  before.  Ohapman  v.  Capital  Trac- 
tion Co.  479. 

2«  It  is  not  negligence,  as  a  matter  of  law,  for  an  electric  railway  com- 
pany, on  placing  in  service  wider  cars  than  those  theretofore  in  use, 
to  fail  to  give  direct  notice  or  warning  to  passengers  of  the  danger  of 
contact  with  the  trolley  poles  resulting  from  the  increased  width  of 
the  car.    Id. 

Z.  Refusal  of  the  trial  court  to  permit  a  witness  for  the  plaintiff  to  testify 
as  to  how  long  a  particular  type  of  car  had  been  in  use  <m  the  de- 
fendant's line  is  not  prejudicial  error,  in  an  action  against  an  elec- 
tric railway  company  by  a  passenger  whose  fingers  were  struck  and 
injured  by  a  trolley  pole  as  she  pointed  out  of  an  open  window, 
where  it  is  an  admitted  fact  that  the  ear  was  a  new  one,  of  greater 
width  than  those  formerly  in  use,  but  it  was  the  first  time  the 
plaintiff  had  ridden  in  one  of  the  new  type  of  cars.    Id. 

•4.  Where  the  width  of  the  space  between  the  defendant's  tracks  at  the 
place  of  the  injury  has  been  shown  in  such  a  personal  injury  action 
against  an  electric  railway  company,  evidence  offered  on  b^alf  of 
the  plaintiff,  that  beyond  the  place  of  the  injury  the  width  between 
the  tracks  was  the  same,  is  irrelevant.    Id. 
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5.  In  an  action  against  an  electric  railway  company  by  a  passenger  whose 

hand,  which  she  had  extended  out  of  the  open  window  of  the  car, 
was  struck  by  a  trolley  pole,  it  is  not  error  for  the  trial  court  to 
refuse  an  instruction  asked  by  the  plaintiff  to  the  effect  that  tiie  fail- 
ure of  the  defendant  to  gi^e  notice  to  its  passengers  of  the  prox- 
imity of  the  pole  was  sneh  negligence  as  to  preclude  contributory 
negligence  on  the  part  of  the  plaintiff  in  so  extending  her  hand  out- 
side of  the  oar.    Id. 

6.  It  is  not  error  for  the  trial  court  to  refuse  an  instruction  asked  by  the 

plaintiff  in  a  personal  injury  action  against  an  electric  railway  com- 
pany, to  the  effect  that  the  jury  may  take  into  consideration  their 
own  personal  experience  and  obserration  of  the  common  habit  of 
passengers  to  rest  their  arms  on  the  bases  of  windows,  and,  ^hen 
the  windows  are  open,  to  extend  their  arms  slightly  outside  of  the 
ear ;  especially  where  there  is  no  evidence  of  any  such  habit  or  prac- 
tice of  passengers.     Id. 

7.  In  a  personal  injury  action  against  an  electric  railway  company  by 

a  passenger,  it  is  not  error  for  the  trial  court  to  grant  an  instruction 
asked  by  the  defendant  to  the  effect  that  no  presumption  of  negli- 
gence on  the  defendant's  part  arose  from  the  mere  happening  of  the 
accident,  and  that  the  burden  of  showing  such  negligence  was  on  the 
plaintiff,  where  the  injury  to  the  plaintiff  did  not  occur  through  any 
accident  to  the  means  of  transportation,  and  where  it  does  not  ap- 
pear that  there  are  any  facts  relating  to  the  cause  of  the  injury 
which  are  peculiarly  within  the  knowledge  of  the  defendant  that 
would  justify  the  presumption  of  negligence.  (Distinguishing 
Weaver  v.  Baltimore  &  0.  R.  Co.  3  App.  D.  C.  436;  City  &  Subur- 
ban R.  Co.  ▼.  Svedborg,  20  App.  D.  C.  643,  and  SulliTaa  t.  Capital 
Traction  Co.  34  App.  D.  C.  367.)    Id. 

8.  Where,  in  an  action  against  an  electric  railway  company  by  a  pas- 

senger who  was  injured  by  a  trolley  pole  striking  her  arm,  which 
she  had  extended  through  the  open  window  of  the  car,  the  trial 
court  granted  an  instruction  asked  by  the  defendant,  the  general 
purpose  of  which  was  to  submit  the  question  of  the  plaintifl^s  eon- 
tributory  negligence  to  the  jury,  the  test  given  in  the  instruction 
being  whether  an  ordinarily  prudent  person  would  under  similar 
circumstances  have  done  as  she  did,  it  was  held  that,  in  view  of  the 
language  and  purpose  of  the  instruction,  taken  in  connection  with 
the  court's  charge  to  the  jury  on  the  same  subject,  that  an  expres- 
sion in  the  instruction  to  the  effect  that  the  presence  of  bars 
across  the  window  was  a  warning  to  the  plaintiff  that  is  was  dan- 
gerous for  her  to  project  any  part  of  her  body  beyond  the  bars, 
did  not  have  the  effect  of  taking  from  the  jury  the  question  of  fact 
as  to  whether  such  act  on  her  part  constituted  negligence.    Id. 
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SURFACE  WATERS.    See  Easements,  1. 

TAXATION. 

1.  Where  a  tax  law  distinguishes  a  class,  and  imposes  an  ezeise  thereon,. 

•uch  classification  need  not  be  either  logically  appropriate  or  sci- 
entifically accurate,  if  it  is  impartial  within  the  class.  Mark  v, 
Dist  of  Col.  563. 

2.  The  provision  of  the  act  of  Congress  of  May  18,  1910  (36  Stat  at  L. 

379,  chap.  248),  amending  the  act  of  July  1,  1902  (32  Stat,  at  L. 
617,  chap.  1352),  by  imposing  a  wheel  tax  on  automobiles  in  thia 
District,  being  an  excise  measure,  is  not  inconsistent  with  the  or- 
ganic act  of  June  11,  1878  (20  Stat  at  L.  102,  chap.  180),  creating^ 
the  present  form  of  government  of  the  District  of  Columbia;  but 
even  if  it  were  inconsistent  with  that  act,  it  would  not  for  that 
reason  be  invalid,  since  both  are  acts  of  Congress,  and  the  later 
governs.     Id. 

3.  Property  that  has  been  charged  with  a  general  tax  may  also  be  charged 

with  an  excise,  and  either  or  both  forms  of  taxation  may  be  re- 
peated or  increased  within  the  will  of  the  legislature,  subject  to  the 
limitation  that  such  legislation  must  be  reasonable.    Id. 

4.  An  automobile  wheel  tax  law  which  taxes  every  automobile  having  seats. 

for  only  two  persons,  $3,  and  every  automobile  having  seats  for 
more  than  two  persons,  $2  for  each  additional  seat,  is  reasonable 
and  valid.  (Construing  act  of  Congress  of  May  18,  1910,  36  Stot 
at  L.  379,  chap.  248,  amending  the  act  of  July  1,  1902,  32  Stat  at 
L.  617,  chap.  1352.)     Id. 

TENANTS  IN  COMMON. 

Where  one  of  several  owners  of  real  estate  converts  the  rents  and 
profits  to  his  own  use,  his  cotenants  have  a  lien  upon  his  interest 
in  the  estate,  or  the  proceeds  thereof  in  case  of  sale,  for  their  share 
of  such  rents  and  profits,  which  lien  may  be  established  in  a  suit 
by  them  for  partition  of  the  property  by  sale.  (Construing  sec  93, 
D.  C.  Code  [31  Stat  at  L.  1203,  chap.  854].)    Loving  v.  Moore,  214. 

TERRITORIES.     See  UASDAXva,  3. 

Alaska  is  a  territory  of  the  United  States  within  the  meaning  of  the 
act  of  Congress  of  June  29,  1906  (34  Stat,  at  L.  584,  chap.  3591, 
U.  S.  Comp.  Stat  Supp.  1909,  p.  1149),  extending  the  provisions  of 
the  interstate  commerce  act  U.  S.  ex  reL  Humboldt  S.  S.  Co.  ▼» 
Interstate  Commerce  Commission,  266. 

THEATERS.     See  Statutes,  2. 

THREATS.    See  Criminal  Law,  14. 
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TRADEMARKS. 

1.  The  proprietor  of  an  article  may  secure  a  trademark  right  to  a  name 

under  which  he  sells  it,  if  the  article  so  branded  is  actually  vend- 
ible and  on  the  market,  and  the  proprietor  intends  to  continue 
its  production  and  sale;  and  it  is  not  essential  that  its  use  haa 
been  long  continued,  or  that  the  article  is  widely  known,  or  haa 
attained  a  great  reputation.     Breitenbach  v.  Rosenberg,  102. 

2.  To  secure  a  trademark  right  in  a  name  under  which  medical  tablets 

are  sold,  it  is  not  necessary  to  label  each  tablet  with  the  name.  The 
fixing  of  the  name  to  each  bottle  containing  a  given  niunber  of  the 
tablets  is  sufficient.    Id. 

3.  The   word   '^Chologestin,"  applied    to   tablets   of  medicine,    so   closely 

resembles  the  word  "Ghologen,"  used  upon  goods  of  the  same  general 
description,  as  to  probably  produce  confusion  in  trade.    Id. 

4.  A  decision  by  the  Commissioner  of  Patents  in  a  trademark  case,  dis- 

missing an  opposition  based  upon  resemblance  of  marks,  which 
opposition  was  answered  by  the  applicant  alleging  prior  use,  will 
not  preclude  the  applicant  from  afterwards  maintaining  a  pro- 
ceeding to  cancel  the  registration  of  the  other  party,  on  the  same 
ground.    Id. 

5.  The  general  and  essential  characteristics  of  the  two  products  being  dis- 

similar, an  opposition  to  the  registration  of  the  word  "Educator,'^ 
as  applied  to  salted,  smoked,  or  canned  fish,  is  properly  dismissed 
when  based  upon  the  registration  of  the  same  word  as  a  trademark 
for  crackers,  biscuits,  bread,  and  breakfast  cereals.  (Following 
Phoenix  Paint  &  Varnish  Co.  v.  John  T.  Lewis  &  Bros.  Co.  32  App. 
D.  C.  286;  Walter  Baker  &  Co.  v.  Harrison,  32  App.  D.  C.  272; 
Muralo  Co.  ▼.  National  Lead  Co.  36  App.  D.  C.  541.)  Johnson  E.  F. 
Co.  V.  Sylvanus  Smith  &  Co.  Inc.  107. 

6.  ''No  sag,"  as  a  trademark  applied  to  hand  bags,  is  a  combination  of  two 

words  that  indicates,  or  is  intended  to  indicate,  that  the  bags  will 
not  lose  their  shape  through  sagging;  and  so  being  descriptive  of  the 
character  or  quality  of  the  goods,  is  not  registerable  as  a  trademark, 
under  sec.  5  of  the  trademark  act  of  Congress.  (Following  Re  Cen- 
tral Consumers'  Co.  32  App.  D.  C.  523;  Charles  Dennehy  &  Co.  v. 
Robertson,  32  App.  D.  C.  355;  Re  South  Brewery  &  loe  Co.  32  App. 
D.  C.  591;  Re  Anti-Cori-Zine  Chemical  Co.  34  App.  D.  C.  191;  Re 
Seamless  Rubber  Co.  34  App.  D.  C.  357.)  In  Re  Freund  Bros,  ft 
Co.  109. 

7.  ''Creo-Carbolin"  is  so  similar  to  the  registered  mark  of  "Carbolineum" 

as  to  be  likely  to  cause  confusion  or  mistake  in  the  mind  of  the 
public,  and  is  therefore  not  registerable  as  a  trademark.  (Following 
Peter  Schoenhofen  Brewing  Co.  v.  Maltine  Co.  30  App.  D.  C.  340; 
Re  Hoff,  33  App.  D.  C.  233;  and  Re  S.  C.  Herbst  Importing  Co.  30* 
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App.  D.  C.  297;  and  dUtinguishing  Hall  ▼.  Ingram,  28  App.  D.  C. 
454.)  In  Be  Barrett  Mfg.  Co.  111. 

JS.  The  mark  ^'Deacon  Brown,"  printed  in  script  type,  with  a  scroll  extend- 
ing across  all  of  the  letters  except  the  "D"  and  having  the  letters 
'V  and  B""  connected  across  the  top  by  two  flourishes,  as  applied 
to  a  nonalcoholic  phosphate  beverage  and  syrup  for  making  the 
same,  is  not  registerable  as  a  trademark,  the  words  being  the  name 
of  an  individual,  and  not  being  printed  in  a  particular  or  dis- 
tinctive manner,  within  the  meaning  of  sec  5  of  the  trademark  act 
of  Congress  of  February  25,  1905.  (Citing  Kentucky  Distilleries  ft 
Warehouse  Co.  v.  Old  Lexington  Club  Distilling  Go.  31  App.  D.  C. 
223.)  In  re  Artesian  Mfg.  Co.  113. 

-9.  Where  a  retiring  partner  acquiesces  in  the  retention  l^  the  firm  of  the 
old  stand,  the  good  will,  including  in  some  cases  the  trademark, 
remain  with  the  firm.  This  rule  does  not  apply  where  the  firm,  and 
not  alone  an  individual  member,  withdraws  from  business.  Duluth 
8.  M.  Co.  V.  Koper,  115. 

10.  A  mark  consisting  of  the  words  ''Freeman  Milling  Company,"  over  the 

word  "Superlative,"  in  large  type,  registered  as  a  trademark  for 
flour,  under  the  ten-year  clause  of  the  trademark  act,  is  properly 
canceled  upon  the  application  of  a  party  who  shows  that  during  that 
period  he  asserted  title  to  the  mark,  caused  stencils  to  be  made  of 
it,  with  which  flour  was  branded  that  was  supplied  to  and  sold  by 
him.    Id. 

11.  The  word  ''Cream**  is  registerable  as  a  technical  trademark  for  baking 

powder.  (Chief  Justice  Shipasd  dissenting.)  International  Food 
Co.  V.  Price  Baking  Powder  Co.  137. 

12.  In  a  trademark  case  involving  the  question  whether  there  is  such  a 

similarity  between  two  marks  as  will  cause  confusion  in  trade, 
an  ocular  inspection  of  the  marks  constitutes  the  most  satisfactoiy 
evidence.  (Following  A.  Leschen  &  Sons  Bope  Co.  v.  Broderick  ft 
B.  Bope  Ck).  36  App.  D.  C.  451.)  Nestle  ft  Anglo-Swiss  Condensed 
Milk  Co.  V.  Walter  Baker  ft  Co.  Limited,  148. 

13.  A  decision  of  the  Commissioner  of  Patents  sustaining  an  opposition  to 

an  application  for  the  registration  of  a  trademark  for  "cocoa  with 
milk  and  chocolate  with  milk,"  consisting  of  the  words  "Milkmaid 
Brand"  and  the  picture  of  a  milkmaid  in  Swiss  costume,  supporting 
a  pail  on  her  head  and  carrying  another  pail  in  her  hand,  <m  the 
ground  of  similarity  to  a  previously  registered  mark,  applied  to  ''co- 
coa, chocolate,  broma,  and  cocoa  preparations,  consisting  of  the 
picture  of  a  waitress  in  Quaker  or  Puritan  costume,  carrying  a  tray 
supporting  cups,  was  reversed,  where  it  appeared  that  the  i4>pUcant 
adopted  its  mark  without  any  intention  of  simulating  the  other 
mark;  that  the  opposer  was  not  the  originator  of  its  mark,  but 
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copied  it  from  anotheTj  and  the  extent  to  which  the  evidence  to  iho.^ 
confusion  in  trade  went  wma  that  in  some  instances  the  opposer's  pur- 
chasers would  ask  for  its  goods  as  chooolate  with  the  picture  of  a 
girl  on  it»  or  chooolate  with  a  girl  on  it.  Mr.  Justice  Van  Obsdel 
dissenting.  (Citing  Re  Hopkins,  29  App.  D.  C.  118;  Walter  Baker 
&  Co.  ▼.  Harrison,  82  App.  D.  C.  272;  Planten  v.  Canton  Pharmacy 
Co.  33  App.  D.  C.  268;  and  distinguishing  American  StoTe  Co.  v. 
Detroit  Stove  Works,  31  App.  D.  C.  804;  Wm.  A.  Rogers  ▼.  Inter- 
national Silver  Co.  34  App.  D.  C.  484 ;  and  A.  Leschen  &  Sons  Rope 
Co.  V.  Broderick  k  B.  Rope  Co.  36  App.  D.  C.  461.)     Id. 

14.  The  holder  of  a  registered  trademark  for  all  kinds  of  canned  fish,  who 
has  used  it  only  on  canned  salmon,  is  entitled  to  oppose  the  reg- 
istration of  a  similar  mark  to  be  used  on  canned  sardines.  Nonuser 
will  not  deprive  the  owner  of  protection  against  an  infringer.  In 
re  John  Braadland,  limited,  602. 

16.  A  mark  to  be  used  on  canned  sardines,  consisting  of  the  picture  of  a 
bear  standing  upright,  holding  a  gun,  with  a  scroll  above  in  which 
appears  the  words  'Teddy  Bear  Brand,"  is  not  registerable  as  a 
trademark,  where  a  mark  has  already  been  registered  to  be  used  on 
all  kinds  of  canned  fish,  consisting  of  the  picture  of  a  bear  having 
one  foot  resting  on  a  fish,  the  same  being  surrounded  by  ornamental 
scrolls  and  surmounted  by  the  words  "Pioneer  Fishery,"  as  the 
marks  are  so  similar  as  to  be  likely  to  cause  confusion  in  trade. 
(Citing  Wayne  County  Preserving  Co.  v.  Burt  Olney  Canning  Co. 
32  App.  D.  C.  279.)     Id. 

16.  A  mark  to  be  used  on  toilet  soap,  oonsiting  of  the  word  "Mammoth,"  as- 
sociated with  a  picture  of  the  head  and  shoulders  of  the  prehistoric 
animal  so  called,  is  not  so  similar  to  a  registered  mark  to  be  used  on 
the  same  class  of  goods,  consisting  of  the  picture  of  two  elephants  in 
the  attitude  of  a  mother  washing  her  child,  as  to  be  likely  to  create 
confusion  in  trade,  and  is  therefor  registerable.  (Distinguishing 
Nestle  ft  A.  8.  Condensed  Milk  Co.  v.  Walter  Baker  ft  Co.  37  App. 
D.  C.  148.)     Summit  City  Soap  Works  v.  Standard  Soap  Co.  604. 

TREASURY  DEPARTMENT.    See  OmcfEBS,  2. 

TRESPASSERS.    See  Railboaos,  2,  8. 

TRIAL.  See  CBUcnfAL  Law,  7,  8,  18,  29,  30,  81;  Iksubanob,  4;  Rail- 
bo  ads,  1;  WiTNBSsns,  1. 

1.  While  it  is  a  matter  largely  within  the  discretion  of  the  trial  court, 
whether  in  an  action  against  two  defendants  a  verdiot  will  be  di- 
rected in  favor  of  one  of  the  defendants  at  the  close  of  the  plain- 
tiff's evidence  in  chief,  when  that  evidence  fails  to  make  out  a  case 
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against  such  defendant,  consideration  should  be  given  by  the  court 
before  so  directing  a  verdict,  to  its  probable  effect  upon  the  remain- 
ing defendant.    Capital  Traction  Co.  v.  Vawter,  29. 

2.  Semhle.    Directing  a  verdict  for  one  of  two  defendants  at  the  close  of 

plaintiff's  evidence  in  chief,  in  an  action  ex  contractu,  may  operate  to 
enlarge  the  liability  of  the  remaining  defendant  by  depriving  him  of 
the  right  to  enforce  contribution  against  the  other  defendant;  but 
it  will  not  have  such  an  effect  in  an  action  ew  delicto.    Id. 

3.  Great  caution  should  be  exercised  by  a  trial  court  before  directing  a 

separate  verdict  for  one  of  several  defendants,  and  it  ought  never  to 
be  done  unless  it  clearly  appears  that  there  is  no  evidence  to  affect 
the  party  in  whose  favor  the  verdict  is  directed.     Id. 

4.  While  it  is  a  rule  that  the  jury  by  their  verdict  must  find  upon  all 

the  issues  made  by  the  pleadings,  this  rule  applies  more  particularly 
to  verdicts  that  are  either  not  responsive  to  the  pleadings,  or  fail  ta 
find  upon  all  of  the  issues,  or  where  the  action  is  em  contractu 
against  two  or  more  joint  defendants.  In  an  action  of  tort,  the  court 
may  direct  a  verdict  in  favor  of  one  of  two  defendants  at  the  close 
of  the  plaintiff's  evidence  in  chief,  when  it  is  clearly  apparent  that 
no  injury  can  thereby  be  inflicted  upon  the  remaining  defendant. 
Id. 

5.  Where,  in  an  action  for  personal  injuries  against  two  street  railway 

companies  by  a  passenger  of  one  of  them,  resulting  from  a  collision 
between  cars  of  the  defendants,  in  which  the  declaration  charged 
independent  acts  of  negligence  against  each  defendant,  the  trial 
court  directed  a  verdict  for  one  of  the  defendants  at  the  close  of 
plaintiff's  case  in  chief,  and  the  trial  proceeded  against  the  other 
defendant,  against  which  there  was  a  separate  verdict,  it  was  held^ 
on  an  appeal  by  the  latter  defendant,  that  the  action  of  the  court 
in  so  directing  a  verdict  for  its  codefendant  was  not  error.    Id. 

6.  It  is  only  in  those  cases  where  the  evidence  of  contributory  negligence 

is  so  strong  and  convincing  that  all  reasonable  minds  could  come  to 
no  other  conclusion  than  that  it  existed,  that  the  trial  court  is  jus> 
tified  in  directing  a  verdict  on  that  ground.  American  Realty  Co. 
V.  Thompkins,  87. 

7.  The  trial  court  is  never  justified  in  directing  a  verdict  except  in  cases 

where,  conceding  the  truthfulness  of  the  witnesses,  and  giving  full 
effect  to  every  legitimate  inference  that  may  be  deduced  from  their 
testimony,  it  is  nevertheless  plain  that  the  party  has  not  made  out 
a  case  sufScient  in  law  to  entitle  him  to  a  verdict.  (Following 
Adams  v.  Washington  &  G.  R.  Co.  9  App.  D.  C.  26;  and  Capital 
Traction  Co.  v.  Brown,  29  App.  D.  C.  473.  12  L.R^.(N.8.)  831,  10 
A.  &  £.  Ann.  Cas.  813.)     Shinn  V.  Evans,  304. 
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S,  The  action  of  the  trial  court  in  an  action  for  damages  against  a  cor- 
poration for  personal  injuries  received  through  the  negligence  of  a 
fellow  servant,  in  directing  a  verdict  for  the  defendant,  on  the 
ground  that  the  defendant  was  not  a  common  carrier  within  the 
meaning  of  the  employers'  liability  act  of  Congress,  instead  of  tak- 
ing the  verdict  of  the  jury  subject  to  the  opinion  of  th&  court  under 
coniraon-law  rule  52  of  the  lower  court,  referred  to  with  disapprov- 
al.   McNamara  v.  Washington  Terminal  Co.  384. 

9.  The  propriety  of  the  action  of  the  lower  court  was  questioned  by  this 

court,  when,  over  the  objection  and  exception  of  the  plaintiff,  it  di- 
rected a  verdict  for  one  of  two  defendants  in  a  personal  injury  case, 
at  the  close  of  plaintiff's  case  in  chief,  before  the  other  defendant 
had  offered  its  testimony;  and  where  the  court  directed  a  verdict 
for  such  other  defendant  at  the  close  of  all  the  testimony,  and  the 
plaintiff  appealed,  and  this  court  on  the  appeal  held  that  the  action 
of  the  trial  court  in  so  directing  a  verdict  was  erroneous,  the  judg- 
ment on  the  separate  verdicts  was  reversed,  and  a  new  trial  ordered 
as  to  both  defendants.     Id. 

10.  Where  the  charge  of  the  trial  court  leaves  a  question  to  the  jury  to 

determine,  the  fact  that,  by  a  granted  instruction,  the  court  indicated 
its  opinion  on  the  subject,  will  not  constitute  error.  (Following 
Washington  Gaslight  Co.  v.  Poore,  3  App.  D.  C.  127 ;  Maxey  v.  United 
States,  30  App.  D.  C.  63.)     Chapman  v.  Capital  Traction  Co.  479. 

11.  Where  there  is  objection  to  a  part  of  an  instruction  asked,  the  objec* 

tion  to  the  instruction  should  not  be  general,  but  should  point  out 
the  objectionable  part  of  the  instruction,  so  as  to  give  the  court  an 
opportunity  to  modify  the  instruction  accordingly.  (Following  Mc- 
Dermott  v.  Severe,  25  App.  D.  C.  276,  s.  c.  202  U.  S.  600,  50  L.  ed. 
1162,  26  Sup.  Ct.  Rep.  709;  and  W.  T.  Walker  Furniture  Co.  v. 
Dyson,  32  App.  D.  C.  90,  19  L.R.A.(N.S.)  606.)     Id. 

TRIAL  BOARD.    See  Municipal  Cobpobations,  4,  5. 

TRUSTS  AND  TRUSTEES.     See  Auditob,  1;  Executobs  and  Adminis- 

TBATOBS,  2,  3. 

1.  A  suit  for  an  accounting  against  an  alleged  delinquent  trustee  under 

a  will,  brought  after  such  a  lapse  of  time  after  the  death  of  the  tes- 
tator that  it  is  to  be  presumed  that  all  debts  of  the  estate  and  all 
legacies  have  been  paid,  should  be  brought  by  the  cestui  que  trust, 
and  not  by  the  administrator  of  the  estate.  United  States  Trust  Co. 
V.  Natl.  Sav.  &  T.  Co.  296. 

2.  The  matter  of  the  allowance  of  commissions  to  trustees  in  an  equity 

cause  is  within  the  sound  discretion  of  the  court,  and  in  most 
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oases  compensation  for  their  services  is  gauged  by  a  certain  percent- 
age on  the  amount  of  the  estate.    Magnider  v.  Dniry,  519. 

3.  A  decree  confirming  a  report  of  the  auditor  in  an  equity  cause,  allow- 

ing court  trustees  compensation  for  their  services  of  5  per  cent  of  the 
principal  of  the  personal  property,  and  10  per  cent  of  the  collections 
from  both  the  real  and  personal  property  of  a  trust  estate  of  over 
$400,000,  was  affirmed  on  the  ground  that,  while  the  allowance  was 
a  liberal  one,  it  was  not  obviously  excessive,  or  shown  to  be  founded 
on  mistake,  where  it  appeared,  among  other  things,  that  the  estate 
was  in  the  charge  of  the  trustees  for  many  years,  during  which  time 
they  made  several  accountings,  in  which  they  were  allowed  10  per 
cent  commission  on  the  income  without  objection;  that  the  bulk 
of  the  personal  property  consisted  of  second  trust  notes  for  small 
sums,  many  of  them  payable  monthly,  involving  approximately  three 
thousand  transactions  by  the  trustees  in  collecting  them;  and  that 
the  trustees  collected  the  rents  of  the^^al  estate,  looked  after  re- 
pairs and  kept  the  property  insured,  paid  off  thirty-three  trusts, 
aggregating  $100,000,  acquired  twenty-four  parcels  of  land  by  fore- 
closure and  one  parcel  without  foreclosure,  sold  sixteen  parcels  and 
two  party  walls,  bought  four  parcels,  secured  the  cancelation  of 
taxes,  and  perfected  the  title  to  one  parcel, — all  of  which  trans- 
actions involved  great  responsibility  and  extensive  services.     Id. 

4.  Where  executors  who  had  qualified   in  Massachusetts,  and  whose  ac- 

counts had  been  settled  there  without  objection,  turned  over  the 
estate  in  their  hands  to  trustees  subsequently  appointed  in  this 
jurisdiction  in  an  equity  cause  here,  in  which  it  was  determined 
that  the  testator  was  domiciled  here  when  he  died,  and  not  in 
Massachusetts,  less  the  sum  of  $18,800  allowed  them  as  conunissiona 
by  the  probate  court  in  Massachusetts,  and  the  auditor  of  the  equity 
court  in  the  trustees'  first  account,  without  objection,  charged  them 
with  the  net  balance  so  received  from  the  executors,  it  was  h^d  on 
an  appeal  from  the  decree  confirming  the  report  of  the  auditM*, 
stating  a  subsequent  account  in  which  the  auditor,  over  objection, 
refused  to  charge  the  trustees  with  the  $18,800,  that  the  partiea 
interested  were  estopped  to  impeach  the  settlement  by  the  Massa- 
chusetts court  of  the  executors'  account^  and  also  that,  although 
one  of  the  trustees  was  also  one  of  the  executors,  the  allowance  for 
executors'  commissions  was  not  an  element  for  ccmsideration  in 
fixing  the  trustees'  commissions.    Id. 

5.  A  trustee  should  not  deal  with  himself,  and  in  any  transaction  with  the 

trust  estate  in  which  he  has  made  a  loss  by  such  dealing,  he  should 
be  held  to  the  strictest  account,  and  if  he  has  realised  profits  he 
should  be  made  to  account  fully  for  thm.    Id. 

6.  Where  trustees,  in  investing  trust  funds  in  their  hands,  buy  trust  notea 
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at  their  face  value,  with  accrued  interest,  from  a  real  estate  broker- 
age firm  of  which  one  of  the  trustees  is  a  member,  and  it  appears 
that  the  firm  had  receiTcd  commissions  from  the  makers  of  the  note» 
on  making  the  loan  evidence  by  the  notes,  but  it  does  not  appear 
that  the  trustees  received  any  part  of  such  oommissions,  and  that 
the  notes  are  all  good,  being  worth  their  face  value  with  accrued 
interest,  the  trustees  are  not  chargeable  with  any  part  of  the  com- 
missions so  received  by  the  brokerage  firm.    Id. 

7.  A  decree  confirming  a  report  of  the  auditor,  stating  the  final  account 
of  court  trustees,  properly  provides  that  when  the  trustees  shall  file 
vouchers  showing  the  distribution  and  final  disposition  by  them  of 
the  trust  funds  in  their  hands  or  shown  by  the  auditor's  report, 
they  shall  be  aad  are  discharged  of  and  from  their  office  of  trustee* 
under  their  appointment  in  the  cause.    Id. 

S.  Where  a  final  decree  confirming  a  report  of  the  auditor,  stating  the 
final  account  of  court  trustees  and  discharging  the  trustees,  was 
open  to  the  erroneous  construction  that  it  also  terminated  the  ad- 
ministration of  a  different  trust  in  the  hands  of  the  same  trustees, 
an  appeal  from  the  decree  waa  remanded  with  directions  to  the 
lower  court  to  correct  the  decree  accordingly.    Id. 

VALUE,  EVIDENCE  OF.    See  Evidencb,  2-3. 

VARIANCE.    See  Railboads,  1. 

VENDOR  AND  PURCHASER    See  Evidbncs,  6;  JtTDloiAL  Sales,  2. 

VERDICT.    See  Trial,  1-6. 

VERDICT,  DIRECTION  OF.    See  Dibbotion  of  Vebdiot. 

VERIFICATION  OF  BILL  IN  EQUITY.    See  Disoovebt,  2, 

WASHINGTON  TERMINAL  CO.    See  Masteb  and  Sebvant,  5. 

WATERS.    See  Easements,  1. 

There  can  be  recovery  by  a  landowner  for  damages  to  her  land  caused  by 
excavating  for  a  railroad  tunnel  under  an  adjacent  public  street, 
where  the  injury,  ocmsisting  of  the  settlement  of  the  land  and  the 
cracking  of  the  foundations  aad  walls  of  a  house  thereon,  was  caused 
by  the  withdrawal  of  percolating  subsurface  water  from  under- 
neath her  premises  as  a  result  of  the  excavation.  N.  Y.  Continental 
J.  Filtration  Co.  v.  Jones,  611* 
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\\  HEEL  TAX.    See  Taxation,  1-4. 

WILLS.    See  Pabtition,  1. 

A  will  made  in  1889,  devising  and  bequeathing  to  the  testator's  widow, 
her  heirs  and  assigns,  all  of  the  testator's  estate,  both  real  and 
personal,  after  the  payment  of  his  debts,  and  nominating  the  widow 
as  executrix,  passed  land  acquired  by  the  testator  after  the  exe- 
cution of  the  will.  Mr.  Chief  Justice  Shepabd  dissenting.  (Con- 
struing sec.  1628,  D.  C.  Code,  as  amended  by  the  act  of  Congress 
of  June  30,  1902,  32  Stat,  at  L.  545,  chap.  1329,  providing  that 
"any  will  executed  after  January  17,  1887,  and  before  the  first  day 
of  January,  1902,  devising  real  estate,  from  which  it  shall  appear 
that  it  was  the  intention  of  the  testator  to  devise  property  acquired 
after  the  execution  of  the  will,  shall  be  deemed,  taken,  and  held  to 
operate  as  a  valid  devise  of  all  such  property;  and  any  will  here- 
after executed  which  shall,  by  words  of  general  import,  devise  all  the 
estate,  or  all  the  real  estate  of  the  testator,  shall  be  deemed,  taken, 
and  held  to  operate  as  a  valid  devise  of  any  real  estate  acquired  by 
said  testator  after  the  execution  of  such  will,  unless  it  shall  ap- 
pear therefrom  that  it  was  not  the  intention  of  the  testator  to  devise 
such  after-acquired  property;"  and  overruling  McAleer  v.  Schneider, 
2  App.  D.  C.  461;  Bradford  v.  Matthews,  9  App.  D.  C.  438;  Cren- 
shaw V.  McCormick,  19  App.  D.  C.  494.)  Taylor  v.  Leesnitzer,  356. 

WITNESSES.    See  Patents,  38. 

A  question  is  not  leading  which  is  merely  calculated  to  direct  the  at- 
tention of  the  witness  to  the  particular  matter  under  investigation, 
and  which  does  not  contain  a  suggestion  of  the  expected  answer. 
(Distinguishing  American  Stove  Co.  v.  Detroit  Stove  Works,  31 
App.  D.  C.  304.)    Midgley  v.  Ward,  595. 

WRITS.    See  Cebtiobaai;  Injuhotionbi  Mandamus. 
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